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KiTTNER,   Appellant,   vs.    The    Milwaij?sjb   &   Noethekn 
Rajlboad  Company,  Eespondent. 

AprU  99^May  20, 1890. 

New  trial:  Verdict  contrary  to  weight  of  evidence:  Discretion, 

In  a  case  where  the  evidence  was  such  that  opposite  conclusions  might 
reasonably  be  drawn  from  it  by  different  persons,  the  granting  of  a 
new  trial,  on  the  usual  terms,  upon  the  ground  that  the  verdict  was 
against  the  weight  of  evidence,  is  Tield  not  to  have  been  an  abuse 
of  discretion. 

APPEAL  from  the  Circuit  Court  for  Brawn  County. 

Appeal  from  an  order  granting  a  new  trial.  The  action 
is  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff,  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant  railroad  company.  The  plaintiff  was  a  brake- 
man  employed  by  that  company,  and  when  in  the  perform- 
ance of  his  duty  as  such,  on  the  top  of  a  train  of  cars 
approaching  the  city  of  De  Pere  from  the  north,  in  the 
day-time,  he  was  struck  by  a  tramway  erected  across  the 
railroad,  and  received  the  injuries  complained  of.  He  was 
upon  a  refrigerator  car,  not  belonging  to  the  company, 
which  was  about  two  feet  higher  than  the  cars  of  the  com- 
pany in  the  same  train.  The  tramway  was  sufficiently  high 
to  enable  him,  when  standing  on  the  cars  of  the  company, 
Vol.77— 1 
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to  pass  safely  under  it,  but  not  sufficiently  high  to  enable 
him  to  do  so  when  standing  erect  on  top  of  the  refrigerator 
car.  The  plaintiff  had  made  several  trips  over  the  same 
railroad  in  the  day-time,  as  brakeman,  before  he  was  in- 
jured, passing  under  the  tramway  safely  when  standing  on 
the  lower  cars.  On  several  of  these  trips  the  train  con- 
tained refrigerator  and  other  foreign  cars  of  the  height  of 
the  one  on  which  he  was  standing  when  injured.  The  loca- 
tion and  nature  of  his  wounds  tended  to  show  that  Avhen  so 
injured  the  plaint Lfif  was  in  a  stooping  position.  It  was  the 
constant  custom  of  the  company  to  haul  foreign  refrigerator 
and  other  cars  of  the  same  height  in  its  trains,  of  w^hich  the 
plaintiff  had  knowledge.  There  w^as  much  other  testimony 
bearing  on  the  questions  of  negligence,  but  it  is  unnecessary 
to  state  it  here. 

The  jury  found  specially  (1)  that  the  tramAvay  was  danger- 
ous because  too  low ;  (2)  that  the  railroad  company  was 
guilty  of  negligence  in  allowing  it  to  remain  in  the  condition 
it  was  when  plaintiff  was  injured ;  (3)  that  the  plaintiff,  at 
and  before  the  time  he  was  injured,  did  not  know  or  have 
the  means  of  knowing  of  the  existence  of  the  tramway  in 
question,  and  its  height  in  relation  to  cars  of  different  heights 
passing  under  it;  and  (4)  that  he  was  not  guilty  of  any  want 
of  ordinary  care  which  contributed  to  his  injury.  The  jury 
also  assessed  plaintiffs  damages  at  $2,500.  The  court  dis- 
approved of  the  third  finding,  which  relates  to  the  plaintiff's 
knowledge  and  means  of  knowledge  of  the  existence,  height, 
etc.,  of  the  tramway,  and  on  motion  of  the  defendant  set 
aside  the  verdict  and  granted  a  new  trial  on  condition  that 
the  defendant  pay  the  taxable  costs  of  the  term. 

For  the  appellant  there  were  briefs  by  Raymond  cfe  Brertr 
nan^  and  oral  argument  by  John  H,  Brennan. 

For  the  respondent  there  was  a  brief  hj  Alfred  IT.  Bright^ 
attorney,  and  Charles  E.  Vrommi^  of  counsel,  and  oral  argu- 
ment by  Mr.  Bright. 
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Lyon,  J.  There  is  little  to  be  said  in  determining  this 
appeal.  Without  the  third  finding,  which  the  circuit  court 
disapproved,  the  special  verdict  will  not  support  a  judgment 
for  plaintiff.  The  testimony  relating  to  the  subject  matter 
of  that  finding  is  conflicting,  or  at  least  is  such  that  oppo 
Bite  conclusions  may  reasonably  be  drawn  from  it  by  differ- 
ent persons  of  equal  and  average  capacity  to  judge  of  the 
weight  of  evidence.  The  jury  came  to  one  conclusion,  and 
the  learned  judge  of  the  circuit  court  reached  the  opposite 
conclusion.  The  reasons  of  the  judge,  upon  which  his  con- 
clusion is  based,  were  stated  by  him  in  an  able  and  discrim- 
inating written  opinion  on  file  in  the  case.  We  are  not 
concerned  to  inquire  which  view  of  the  testimony  is  the 
correct  one.  The  judge  recognized  the  fact  that  there  was 
testimony  to  go  to  the  jury  on  the  question  of  the  plaint- 
iff's knowledge  and  means  of  knowledge  of  the  existence, 
height,  etc.,  of  the  tramway,  and  submitted  the  same  to  the 
jury.  He  agr.in  recognized  the  same  fact  by  imposing 
terms  on  the  defendant  as  the  condition  of  granting  a  new 
trial,  and  expressly  rested  the  order  for  a  new  trial  on  the 
proposition  that  the  weight  or  preponderance  of  testimony 
was  against  the  verdict. 

So  we  have  a  case  in  which  the  trial  court,  being  dissatis- 
fied with  the  verdict  on  a  material  and  controverted  propo- 
sition of  fact,  because  it  thought  the  same  was  against  the 
weight  of  evidence,  in  the  exercise  of  its  discretion  set  thei 
verdict  aside  and  granted  a  new  trial  upon  the  usual  terms. 
In  this  we  perceive  no  abuse  of  discretion,  and  hence  cannot 
overrule  the  action  of  that  court. 

This  is  not  a  case  in  which  the  court  has  proceeded  upon 
a  mistaken  view  of  the  law,  as  in  Bushndl  v.  ScoU,  21  Wis. 
457;  Jones  v.  Evans,  28  Wis.  168;  and  Dufy  v.  C.  c&  N. 
W.  R.  Co.  34  Wis.  188, —  but  upon  the  opinion  that,  as  to  a 
material  fact,  the  verdict  is  against  the  weight  of  evidence. 
This  is  a  legitimate  ground  for  the  exercise  of  its  discretion 
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by  the  circuit  court.  Smith  v.  Zander^  48  Wis.  587,  and 
cases  cited. 

The  circuit  court  did  not  pass  upon  the  question  of  the 
alleged  excessiveness  of  damages,  and  it  will  not  be  deter- 
mined on  this  appeal. 

By  the  Court. —  The  order  granting  a  new  trial  is  af- 
firmed. 


HoEsoH,  Eespondent,  vs.  The  Dwelling  House  Insttrance 
Company,  Appellant. 

April  S9 — May  £0, 1890. 

Insurance  against  fire:  Insurable  interest 

A  married  man  purchased  a  farm  and  buildings,  paying  therefor  with 
his  own  money.  By  his  direction  the  deed  was  made  to  his  wife, 
there  being  an  understanding  between  them  that  she  would  convey 
to  him  on  request  He  made  improvements,  and  had  possession 
and  the  entire  beneficial  use  of  the  farm  and  buildings,  cultivating 
the  farm  at  his  own  expense,  and  using  the  proceeds  in  the  sup- 
port of  his  family.  All  the  personal  property  on  the  farm  be- 
longed to  him.  Heldy  that  he  had  an  insurable  interest  in  the  build- 
ings. 

APPEAL  from  the  Circuit  Court  for  Brown  County. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Vroman  <&  Sale^ 
and  oral  argument  by  Charles  E,  Vroman,  They  con- 
tended, inter  alia^  that  the  marriage  relation  alone  did  not 
give  the  plaintiff  an  insurable  interest  in  his  wife's  prop- 
erty. Clark  V,  Dwelling  House  Ins.  Co.  81  Me.  373 ;  Trad- 
erf?  Ins.  Co.  V.  Newmam,j  120  Ind.  554;  Agricultural  Ins. 
Co.  V.  Montagus^  38  Mich.  551.  An  interest  in  property  to 
be  insurable  must  be  definite,  fixed,  and  specific,  the  loss  of 
which  will  be  a  direct  pecuniary  loss  to  its  owner.    It  must 


Digitized  byVjOOQlC 


77.  JANUAKY  TEEM,  1890.  5 

Horsch  y&  The  Dwelling  House  Iii&  Ca 

be  a  legal  or  equitcMe  interest,  or  such  an  interest  as  the 
courts  will  recognize  and  protect  in  any  proper  judicial 
proceeding  where  it  becomes  involved.  Grevemeyer  v. 
Southern  M.  F.  Ins.  Co.  62  Pa.  St.  340;  Bayles  v.  MUs- 
lorough  Ins.  Co.  27  N.  J.  Law,  163 ;  Howa/rd  v.  Albany  Ins. 
Co.  3  Denio,  303;  Baldwin  v.  /State  Ins.  Co.  60  Iowa,  497; 
Mv/rdock  v.  Chena>ngo  Co.  M.  Ins.  Co.  2  N.  Y.  210 ;  Wa/rren 
V.  Da/oenport  F.  Ins.  Co.  31  Iowa,  466. 

For  the  respondent  there  was  a  brief  by  Hudd^  Wigma/rh 
<&  Martinj  and  oral  argument  by  J.  H.  M.  Wigmom. 

Taylor,  J.  This  is  an  action  to  recover  damages  upon 
a  fire  insurance  policy.  The  policy  insured  the  plaintiflE 
against  loss  by  fire  upon  a  dweUing-house,  several  barns, 
household  furniture,  wearing  apparel,  farming  implements, 
grain,  and  hay.  The  policy  was  issued  June  4, 1888,  and  a 
fire  occurred  August  30, 1888,  destroying  most  of  the  prop- 
erty insured.  On  the  trial  in  the  circuit  court  the  plaintifiE 
recovered  $140  for  the  loss  of  personal  property  insured, 
and  $725  for  the  loss  on  the  insured  buildings.  The  de- 
fendant only  appeals  from  that  part  of  the  judgment  which 
gave  the  plaintiff  $725  for  loss  on  the  insured  buildings. 

The  only  ground  stated  by  the  appellant  for  reversing 
the  judgment  as  to  the  part  appealed  from  i»  that  it  claims 
the  plaintiff  had  no  insurable  interest  in  the  buildings  de- 
stroyed, either  at  the  time  the  policy  was  issued  or  at  the 
time  of  the  loss. 

The  evidence  on  the  trial  shows  that,  some  years  before 
the  poUcy  of  insurance  was  issued  to  the  plaintiff,  he  bought 
the  land  on  which  the  insured  buildings  were  located  from 
one  Charles  Eogers,  and  paid  for  it  with  his  own  money, 
and  by  his  direction  Kogers  conveyed  the  land  to  his  wife. 
The  house  was  on  the  land  at  the  time  he  purchased  it. 
Plaintiff  built  the  barns  himself,  made  all  the  other  improve- 
ments on  the  farm  at  his  own  expense,  took  actual  posses- 


Digitized  byVjOOQlC 


6  SUPREME  COURT  OF  WISCONSIN.       Vol. 

Horsch  Ta  The  DweUing  House  Ins.  Ck>. 

f ion  thereof  with  his  family,  and  cultivated  the  land  at  his 
own  expense  and  on  his  own  account,  and  had  the  entire 
and  sole  management  of  the  farm.  The  proceeds  of  the 
farm  were  used  to  support  the  family.  This  was  done  with 
the  consent  of  the  wife.  There  was  an  understanding  be- 
tween the  plaintiff  and  his  wife  that  she  would  deed  the 
farm  to  him  at  his  request.  AU  the  stock,  farm  implements, 
household  furniture,  and  other  personal  property  on  the 
farm  were  the  property  of  the  plaintiff.  This  was  the  situ- 
ation of  affairs  when  the  policy  was  issued  and  when  the 
fire  occurred.  It  was  also  proved  that  at  the  time  the 
policy  was  issued  and  delivered  to  the  plaintiff  the  agent 
who  issued  the  same  was  informed  that  the  title  to  the  land 
was  in  the  wife. 

Upon  this  state  of  facts,  we  think  it  is  very  clear  that  the 
plaintiff  had  an  insurable  interest  in  the  house  and  bams  at 
the  time  the  policy  was  issued,  as  well  as  at  the  time  of  the 
fire.  The  actual  possession  and  beneficial  use  of  the  farm 
were  in  the  plaintiff,  with  the  full  consent  of  the  wife,  at 
the  time  the  policy  was  issued  as  well  as  at  the  time  of  the 
loss.  There  can  be  no  doubt,  therefore,  that  the  plaintiff 
had  a  pecuniary  and  valuable  interest  in  the  property  in- 
sured and  destroyed,  and  therefore  an  insurable  interest. 
The  possession  and  use  of  the  house  and  barns  was  of  the 
utmost  importance  to  him  in  providing  a  support  for  him- 
self and  family,  and  their  destruction  was  substantially  as 
disastrous  to  him  in  his  endeavors  to  support  himself  and 
family  as  though  he  had  the  actual  title.  He  had  in  fact 
the  possession  and  the  entire  beneficial  use,  of  which  he  was 
deprived  by  their  destruction.  The  actual  possession  and 
use  of  property  is  a  valuable  right,  and  it  is  especially  val- 
uable when  held  with  the  permission  of  the  real  owner.  It 
has  even  been  held  that  a  disseisor  who  is  in  peaceable  pos- 
session after  having  ousted  the  real  owner,  has  an  insurable 
interest  without  regard  to  the  question  of  actual  ownership, 
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especially  when  the  disseisor  has  acted  in  good  faith,  believ- 
ing he  had  the  right  to  such  possession.  See  cases  here- 
after cited. 

It  seems  very  clear  to  us  that  a  person  in  the  actual  pos- 
session and  use  of  real  property  for  his  personal  benefit, 
with  the  assent  of  the  real  owner,  stands  in  fi  much  better 
position,  and  has  a  pecuniary  interest  much  more  valuable, 
than  a  mere  disseisor  in  possession  holding  adversely  to  the 
real  owner.  What  constitutes  an  insurable  interest,  so  as  to 
take  the  case  out  of  the  law  prohibiting  wager  policies,  is 
not  very  clearly  defined,  and  it  is  difficult  to  lay  down  any 
general  rule  applicable  to  all  cases.  Flanders,  in  his  work 
on  Insurance,  says:  "But  an  'insurable  interest'  does  not 
rigorously  mean  that  the  assured  must  have  an  absolute 
right  of  property  in  the  thing  insured.  If  he  has  a  special, 
limited  interest,  or  if  he  would  suffer  any  disadvantage  by 
the  destruction  of  the  premises,  or  any  reasonable  expecta- 
tion of  profit  would  be  thereby  defeated,  he  may  protect  or 
indemnify  himself  by  insurance.  ...  In  a  word,  if  the 
party  insured  has  any  interest  that  would  be  injured  in  the 
event  that  the  peril  insured  against  should  happen,  the  courts 
will  maintain  his  policy."  Fland.  Ins.  377.  Wood,  in  his 
work  on  Insurance,  says :  "  It  is  not  necessary  that  the  as- 
sured should  have  either  a  legal  or  equitable  interest,  or 
indeed  any  property  interest,  in  the  subject  matter  insured. 
It  is  enough  if  he  holds  such  a  relation  to  the  property  that 
its  destruction  by  the  peril  insured  against  involves  pecun- 
iary loss  to  him  or  those  for  whom  he  acts."  1  Wood, 
Ins.  §  281,  p.  645.  May,  in  his  work  on  Insurance,  says : 
"An  insurable  interest  is  sui  generisy  and  peculiar  in 
its  texture  and  operation.  It  sometimes  exists  when  there 
is  not  any  present  property.  .  .  .  Yet  such  a  con- 
nection must  be  established  between  the  subject  matter  in- 
sured, and  the  party  in  whose  behalf  the  insurance  has  been 
effected,  as  may  be  sufficient  for  the  purpose  of  deducing 
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the  existence  of  a  loss  to  him  from  the  occurrence  of  an  in- 
jury to  it."  Again  he  says:  "When  a  man  is  so  cir(;um- 
stanced  with  respect  to  matters  exposed  to  risks  or  dangers 
as  to  have  a  moral  certainty  of  advantage  or  benefit  but 
for  those  risks  or  dangers,  he  may  be  said  to  be  interested 
in  the  safety  of  the  thing."  Parts  of  sees.  76,  77.  These 
statements  of  what  is  an  insurable  interest  have  been  con- 
sidered, discussed,  and  approved  in  such  an  almost  endless 
number  of  cases  that  we  shall  content  ourselves  with  cit- 
ing a  few  of  them,  which  were  cases  based  upon  facts  anal- 
ogous to  the  facts  in  the  case  at  bar :  Bedfidd  v.  IloUand 
1\  Ins.  Co,  56  N.  Y.  354;  Farmer^  L.  <&  T.  Co.  v.  Har- 
mony K  cfe  M.  Ins  Co.  51  Barb.  33 ;  Strong  v.  Manufdctureri 
Ins.  Co.  10  Pick.  40 ;  Putnam  v.  Mercantile  M.  Ins.  Co.  5 
Met.  386;  Sp^ingfisld  F.  <&  M.  Ins.  Co.  v.  Alien,  43  N.  Y. 
389;  Eastern  li.  Co.  v.  Relief  Fire  Ins.  Co.  98  Mass.  420 
Trade  Ins.  Co.  v.  Barraclif,  45  N.  J.  Law,  543 ;  Harris  v, 
York  M.  Ins.  Co.  50  Pa.  St.  341 ;  Merritt  v.  Farmers^  Ins. 
Co.  42  Iowa,  11 ;  American  C.  Ins.  Qo.  v.  McLanatKan,  11 
Kan.  533;  Goulstone  v.  Boy al  Ins.  Co.  1  Post.  &  F.  276 
WiUia7)is  V.  Roger  Williams  Ins.  Co.  107  Mass.  377-379 
Cohn  V.  Virginia  F.  c6  M.  Ins.  Co.  3  Hughes  (U.  S.),  272 
Rohrbach  v.  Germania  F.  Ins.  Co.  62  N.  Y.  54;  Travis  v. 
Continental  Ins.  Co.  32  Mo.  App.  198,  206;  Amsinek  n 
American  Ins.  Co.  129  Mass.  185,  186. 

The  cases  above  cited  are  quite  sufficient  to  show  that  the 
objection  taken  by  the  learned  counsel  for  the  appellant, 
that  the  evidence  in  the  case  at  bar  does  not  show  that  the 
plaintiff  had  an  insurable  interest  in  the  house  and  barns 
is  wholly  unsupported  by  principle  or  authority. 

Whether  the  insurance  might  be  held  vaUd  on  the  ground 
that  the  insurer  had  full  knowledge  of  the  state  of  the  title 
when  the  poUcy  was  issued,  and  he  must  therefore  be  held 
to  have  intended  to  insure  the  property  in  the  name  of  the 
plaintiff  for  the  benefit  of  the  real  owner,  and  that  plaintiff 
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may  be  considered  as  having  insured  as  the  agent  of  his 
wife  and  for  her  benefit  as  well  as  for  his  own,  need  not  be 
decided  in  this  case.  Upon  this  point  see  Harris  v.  York 
M,  Ins.  Co.  50  Pa.  St.  341,  and  Americoji  C.  Ins.  Co.  v. 
McIxmcUha/riy  11  Kan.  533. 

The  judgment  of  the  circuit  court  was  clearly  right. 

By  the  Court. —  That  part  of  the  judgment  appealed  from 
is  affirmed. 


Blazinski,  Appellant,  vs.  Peekins,  Eespondent. 

ApnX  S9  -  May  20 y  1890. 

Master  and  servant:  Personal  injuries:  Defective  appliances:  Evidence: 
Instructions  to  jury:  Negligence  of  co-employee. 

1.  In  an  action  for  personal  injuries  caused  by  the  faU  of  a  scaffold 

upon  which  plaintiff  was  at  work,  and  which  was  alleged  to  have 
been  defectively  constructed,  it  was  not  error  to  permit  the  jury  to 
take  to  their  room  a  model  of  the  scaffold  which  had  been  used  by 
the  defendant's  witnesses  to  illustrate  how  it  was  built,  although 
such  model  had  not  been  f ormaUy  introduced  in  evidence,  and  the 
testimony  as  to  its  correctness  was  conflicting. 

2.  The  plaintiff  having  told  the  carpenter^  who  built  the  scaffold  not  to 

put  a  brace  in  the  middle  of  it,  as  they  were  about  to  do,  because  it 
would  be  in  his  way 'and  he  would  have  to  take  it  out»  and  that  the 
scaffold  was  all  right  without  it,  an  instruction  that  ^a  mere  sug- 
gestion of  the  plaintiff  that  he  thought  the  middle  brace  was  not 
needed,  would  not  excuse  the  defendant  for  not  putting  the  same 
in  its  place,  if  it  was  necessary  to  make  the  scaffold  safe,**  was  not 
applicable  to  the  facts  and  was  properly  refused. 

3.  Evidence  of  what  the  plaintiff  told  a  witness  through  an  interpreter 

should  not  be  excluded  as  hearsay. 

4.  Brick-masons  and  their  attendants,  in  the  employ  of  the  same  person 

and  engaged  in  the  same  work  upon  the  same  scaffold,  are  co- 
employees,  and  the  employer  is  not  liable  for  an  injury  to  one 
through  the  n^ghgence  of  another. 
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Action  to  recover  damages  for  personal  injuries  caused  by 
the  fall  of  a  scaffold  alleged  to  have  been  defectively  con- 
structed. The  facts  will  sufficiently  appear  from  the  opinion. 
The  plaintiff  appeals  from  a  judgment  in  favor  of  the  defend- 
ant. 

For  the  appellant  there  was  a  brief  by  Hudd  &  Wiffmany 
and  oral  argument  by  J.  JI.  M.  Wigman.  They  contended, 
inter  alia^  that  the  instructions  to  the  jury  were  in  opposi- 
tion to  the  rule  adopted  by  this  court,  that  when  the  injury 
is  traceable  to  the  primary  negligence  of  the  defendant,  the 
plaintiff's  right  of  recovery  cannot  be  defeated  by  showing 
contributory  negligence  on  the  part  of  a  co-employee  for 
whose  acts  the  plaintiff  is  not  responsible.  Stetler  v,  C.  cfe 
N.  W.  E.  Co.  46  Wis.  497;  S.  C,  49  id.  609;  Atkinson  v. 
Goodrich  Transp.  Co.  60  id.  141 ;  Wood  on  M.  &  S.  821, 
825 ;  Mathews  v.  McDonald,  3  Sess.  Cas.  (3rd  series),  506 ; 
Flike  V.  B.  ife  A.  R.  Co,  53  N.  Y.  555 ;  Hose  v.  B.  &  A.  B. 
Co.  58  id.  219;  Wharton  on  Neg.  234. 

For  the  respondent  there  was  a  brief  by  Fairchild  <& 
Fairchild,  and  oral  argument  by  JH.  0.  Fairchild, 

Orton,  J.  The  defendant  was  building  a  brick  block,  and 
employed  the  plaintiff  and  other  brick-masons  to  lay  the 
brick,  and  certain  carpenters  to  do  the  wood-work.  It  be- 
came necessary  to  build  a  scaffold  on  which  the  plaintiff  and 
another  mason  could  stand  to  lay  brick,  and  two  of  the  car- 
penters, under  a  foreman,  built  the  scaffold  in  some  haste, 
as  the  masons  were  waiting  for  it.  The  plaintiff  stood  by 
and  saw  the  work  on  the  scaffold  done,  or  at  least  the  finish- 
ing part  of  it.  There  was  testimony  that  the  carpenters 
had  prepared  a  brace  to  be  placed  in  the  middle  of  it,  and 
which  they  thought  was  necessary  to  make  the  scaffold  safe, 
and  were  about  to  put  it  in,  when  the  plaintiff  told  them 
not  to  do  so,  as  it  would  be  in  his  way,  and  if  they  put  it  in 
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he  should  have  to  take  it  out^  and  that  the  scaffold  was  all 
right  without  it.  There  was  also  testimony  that  a  fellow- 
workman,'  on  the  scaffold  with  the  plaintiff,  knocked  off 
with  a  hammer  a  stay-brace  at  some  other  part  of  the  scaf- 
fold, and  that  these  defects  caused  the  scaffold  to  fall,  and 
that  it  fell  soon  after  the  said  stay  was  removed.  There 
was  some  evidence  tending  to  show  that  the  scaffold  was 
overloaded  with  brick.  After  working  on  this  platform 
three  or  four  hours,  it  fell  and  cajried  with  it  the  plaintiff, 
his  fellow-workman,  and  an  attendant,  and  injured  the 
plaintiff  very  seriously. 

The  jury  found  a  verdict  for  the  defendant.  On  this  ap- 
peal from  the  judgment  the  learned  counsel  of  the  appellant 
assigns  several  errors  of  law,  which  will  be  disposed  of  in 
their  order. 

1.  It  seems  that  the  foreman  of  the  carpenters  who  put 
up  the  scaffold  made  a  model  of  it,  and  such  model  was 
used  by  the  witnesses  of  the  defendant  to  illustrate  to  the 
jury  how  it  was  constructed.  There  was  testimony  that  it 
was  a  correct  model  of  the  scaffold,  but  this  was  disputed 
by  the  plaintiff.  It  was  not  formally  introduced  in  evi- 
dence, but  the  jury  were  allowed  to  take  it  to  their  room. 
This  is  assigned  as  error.  The  model  became  a  necessary 
part  of  the  witnesses'  testimony,  to  go  to  the  jury  as  such. 
It  was  not  used  as  independent  testimony  of  the  real  con- 
struction of  the  scaffold,  but  only  to  explain  the  testimony 
of  the  witnesses.  This  court  very  recently  decided  that 
an  unrecorded  plat  of  lots  might  be  used  in  the  same  way, 
and  might  be  formally  introduced  in  evidence,  and  used  by 
counsel  on  the  argument.  Mdnzer  v.  Racine^  74  Wis.  166. 
The  model  so  used  and  taken  by  the  jury  was  only  to  show 
what  the  witness  testified  to,  and  would  not  corroborate  the 
testimony  in  the  least.  It  would  be  like  a  pencil  drawing 
made  by  a  witness  on  the  stand,  in  the  presence  of  the  jury, 
to  illustrate  or  explain  his  oral  evidence.    The  use  of  the 
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model  in  this  way  seems  to  have  been  proper.    See  the 
authorities  cited  in  the  above  case. 

2.  The  witness  Horde,  the  foreman,  testified  that  when 
they  were  about  to  put  in  that  brace  the  plaintiff  said :  ^^No 
use  putting  in  tJiatj  iecause^  if  he  put  it  in^  they  would  take 
it  out;  no  need  of  it;  was  in  thevr  wayP  The  witness  added : 
"  My  men  told  me  he  [plaintiif]  said  so."  The  plaintiffs  coun- 
sel moved  that  the  above  testimony  of  the  witness  be  stricken 
out  as  hearsay,  and  the  court  denied  the  motion.  This  testi- 
mony was  explained  as  follows :  The  witness  Horde  did  not 
understand  English,  and,  when  the  plaintiff  said  this  to 
them, —  that  is,  to  the  witness  and  two  other  persons  who 
were  making  the  scaffold, —  he  asked  one  of  the  others  what 
he  said,  and  he  translated  it  to  him  as  above,  in  the  presence 
of  the  plaintiff.  It  foUows,  then,  that  the  plaintiff  said  this 
to  Horde  through  an  interpreter.  When  so  translated,  the 
plaintiff  tacitly  assented  to  its  correctness.  It  was  no  more 
hearsay  than  any  evidence  given  through  an  interpreter. 

3.  The  court  instructed  the  jury,  in  effect,  that  if  any  of 
those  workiug  on  the  scaffold  with  the  plaintiff,  negligently 
overloaded  the  scaffold  with  brick,  which  caused  it  to  fall, 
it  would  be  the  negUgence  of  a  fellow-employee,  for  which 
the  plaintiff  could  not  recover  of  the  defendant.  This  is 
claimed  to  Le  erroneous,  and  the  learned  counsel  of  the  ap- 
pellant cites  authorities  which  show  that  the  fact  that  some 
one  else  besides  the  defendant  contributed  to  produce  the 
injury  would  not  be  a  defense.  But  in  aU  such  cases  the 
person  who  thus  contributes  is  a  stranger,  not  connected  with 
the  plaintiff  as  a  fellow-servant  or  co-employee,  ^^mAikimr 
son  V.  Goodrich  Transp.  Co.  60  Wis.  141.  The  persons 
workiug  on  the  scaffold  were  the  plaintiff,  another  brick- 
mason,  a  carrier  of  brick,  and  a  carrier  of  mortar,  engaged 
in  the  same  work  and  employed  by  the  same  person.  There 
can  be  no  question  but  that  they  were  co-employees,  and,  if 
the  plaintiff  was  injured  through  their  negligence,  the  de- 
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f endant  is  not  responsible  to  the  plaintiff  for  it.  This  has 
been  too  often  decided  by  this  court  to  require  authorities. 
The  court  stated  hypotheticaUy  the  facts  which  would  make 
them  co-employees,  and  then  stated  the  law  applicable  to 
such  facts  correctly. 

4.  The  court,  in  instructing  the  jury,  said :  "  The  testi- 
mony tended  to  show  that  there  were  two  hundred  bricks 
or  upwards  on  the  scaffold."  This  was  not  erroneous,  as 
claimed  by  the  counsel  There  was  testimony  that  there 
were  from  200  to  250  bricks  on  the  scaffold  when  it  fell,  and 
that  such  a  number  was  not  necessary. 

5.  The  learned  counsel  asked  the  court  to  instruct  the 
jury  that  "  a  mere  suggestion  of  the  plaintiff  that  he  thought 
the  middle  brace  was  not  needed  would  not  excuse  the 
defendant  for  not  putting  the  same  in  its  place,  if  it  was 
necessary  to  make  the  scaffold  safe."  This  instruction  was 
refused,  and  very  properly,  for  it  was  not  applicable  to  the 
case  made  by  the  evidence.  The  plaintiff  did  not  make  a 
mere  suggestion  that  it  was  not  needed,  but  he  told  the  car- 
penters not  to  put  it  in,  and  that  if  they  did  he  would  take 
it  out,  and  that  it  would  be  in  his  way,  etc. 

There  are  some  other  exceptions  to  the  instructions  on 
the  ground  that  the  court  misstated  the  evidence  to  the  jury. 
The  court  in  every  instance  stated  only  that  the  defendant 
claimed  the  evidence  to  be  so,  or  that  it  tended  to  prove  cer- 
tain facts,  or  if  they  should  so  find, —  the  common  form  of 
instructions.  They  do  not  seem  to  be  liable  to  the  criticisms 
made  on  them.  The  verdict  seems  to  be  sustained  by  the 
evidence,  and  it  does  not  appear  that  the  court  committed 
any  errors  of  law  on  the  trial. 

By  the  Court, —  The  judgment  of  the  circuit  court  is 
aflirmed. 
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Sherman,  Respondent,  vs.  The  Menominee  Eivbb  Lumber 
Company,  Appellant. 

April  so  —  May  SO,  1890, 

Master  and  servant:  Injuries  from  defective  machinery:  Special  verdict: 
Court  and  jury, 

1,  In  an  action  for  personal  injuries  aUeged  to  have  'been  caused  by  de- 
fects in  an  edger  through  which  the  plaintiff  was  engaged  in  run- 
ning lumber,  the  jury  foimd  that  the  edger  was  out  of  repair,  but 
to  the  question,  "  Was  the  want  of  repair  of  the  edger  a  cracked  or 
broken  roller  or  rollers,  or  rollers  that  were  worn  out  of  proper  form 
by  use?  "  they  merely  answered  "  Yee."  The  complaint  alleged  that 
one  of  the  rollers  was  cracked  and  broken,  but  did  not  allege  that 
they  were  worn  out  of  proper  form  by  use,  and  there  was  no  evi- 
dence that  such  was  the  case.  Held,  that  such  indefinite  and  un- 
certain answer  could  not  aid  in  supporting  the  judgment 

%  To  the  question  whether  the  defendant's  agents  knew  that  the  edger 
was  liable  on  occasions  to  throw  back  with  great  force  planks  and 
boards  that  were  passing  through  it,  the  jury  answered  that  there 
was  no  proof  upon  which  they  could  base  an  answer  to  that  ques- 
tion. Held,  that  this  was  equivalent  to  a  negative  answer  and 
should  have  been  received  as  such,  and  that  it  was  error  to  send  the 
jury  back,  after  causing  to  be  read  to  them  portions  of  the  testimony 
of  one  witness,  but  omitting  other  material  portions  and  other  tes- 
timony on  the  same  subject 

8.  In  the  absence  of  evidence  as  to  whether  the  defendant's  agents  knew 
of  plaintiff's  inexperience  and  ignorance  of  the  dangers  connected 
with  the  machinery,  the  jury  cannot  be  permitted,  m  deciding  the 
question,  to  rely  upon  mere  inference,  conjecture,  and  their  own 
personal  experience, 

4  A  question  as  to  whether,  if  the  plaintiff  had  known  that  under  cer- 
tain circimistances  boards  were  likely  to  be  thrown  back  from  the 
edger,  he  could  have  avoided  the  injury,  being  based  entirely  upon 
a  hypothetical  state  of  facts  which  the  plaintiff  insists  did  not 
exist,  should  not  have  been  submitted  to  the  jury. 

5.  A  special  verdict  which  does  not  determine  all  the  material  and  con- 
troverted facts  in  issue,  is  defective,  and  if  it  is  unaccompanied  by 
a  general  verdict,  such  defect  is  not  waived  by  a  failure  to  object  to 
the  questions  submitted  or  to  request  the  submission  of  others. 
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APPEAL  from  the  Circuit  Court  for  Ma/rinette  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday  : 

This  action  is  brought  to  recover  damages  by  reason  of 
personal  injury  sustained  by  the  plaintiff,  October  9,  1883, 
while  in  the  employ  of  the  defendant,  in  its  saw-mill  in 
Marinette,  and  while  engaged  in  handing  boards  to  another 
servant  of  the  defendant,  who  was  then  engaged  in  feeding 
the  edger  in  said  saw-mill,  by  being  suddenly  struck  by  a 
board  on  his  right  thigh  with  such  force  as  to  crush  and 
break  the  same,  and  make  it  necessary  to  amputate  his 
right  leg,  which  was  done  on  that  day. 

'The  complaint  alleges  two  causes  of  action,  and  the  first 
is  to  the  effect  that  the  defendant  and  its  managing  agents 
negligently  provided  and  used  an  unsafe,  defective,  and  in- 
secure edger,  and  which  defect  consisted,  among  other 
things,  in  not  being  properly  set  up  and  held  together, — 
that  is  to  say,  that  the  roller  above  the  board,  and  which 
propelled  the  board  against  the  saw,  was  so  carelessly  and 
negligently  attached  that  it  often  became  raised  or  thrown 
up  by  a  small  piece  of  bark  or  splinter  coming  from  the 
board,  so  as  to  loosen  its  hold  thereon  and  aUow  it  to  be 
thrown  back  when  it  struck  the  saw ;  that  the  lower  roller 
was  cracked  and  broken  so  that  a  heavy  board  would  bend 
it  down,  and  thus  allow  the  board  to  be.  thrown  back  vio- 
lently when  struck  by  the  saw.  The  second  cause  of  ac- 
tion, as  therein  aiUeged,  is  to  the  effect  that  the  defendant, 
well  knowing  of  the  plaintiff's  youth  and  inexperience  in 
all  matters  relating  to  saw-mills  and  the  dangers  therewith 
connected,  negligently  and  carelessly  set  him  at  said  work, 
which  at  all  times  and  under  all  circumstances  was  extra 
hazardous  and  dangerous,  without  notifying  or  cautioning 
him  of  such  danger,  or  showing  him  how  to  avoid  the 
same. 

The  answer  admits  the  corporate  existence  of  the  def end- 
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ant,  such  employment,  and  the  receiving  of  the  injury,  but 
otherwise  denies  each  and  every  allegation  in  the  com- 
plaint. • 

At  the  close  of  the  trial,  the  jury,  under  the  charge  of 
the  court,  returned  a  special  verdict  to  the  effect  (1)  that  at 
the  time  and  place  complained  of  the  plaintiff  was  at  work 
for  the  defendant  in  the  saw-mill,  with  another  person  in 
the  employ  of  the  defendant,  running  lumber  through  an 
edger  machine  propelled  by  steam-power, —  such  other  per- 
son being  in  charge  of,  and  feeding  lumber  to,  the  machine, 
and  the  plaintiff  passing  lumber  to  the  feeder  of  the  mar 
chine ;  (2)  that  at  said  time  a  board  or  plank  that  the  feeder 
was  passing  through  the  edger  was  thrown  back  by  the 
edger  against  the  plaintiff,  thereby  causing  the  injury  com- 
plained of;  (3)  that  at  the  same  time  said  edger  was  out  of 
repair,  so  that  it  did  not  do  its  work  properly  and  safely. 
The  fourth  question  and  answer  were  as  follows :  "  If  you 
answer  '  No '  to  the  last  question,  this  question  need  not  be 
answered,  but,  if  you  answer  *  Yes '  to  the  last  question, 
then  answer  this  question*:  Was  the  Avant  of  repair  of  the 
edger  a  cracked  or  broken  roller  or  rollers,  or  rollers  that 
were  worn  out  of  proper  form  hy  use?  Answer.  Yes." 
The  balance  of  the  findings  were  to  the  effect  (5)  that  the 
throwing  of  the  board  or  plank  back  against  the  plaintiff  by 
the  edger  was  occasioned  by  the  edger  being  out  of  repair 
as  aforesaid ;  (6)  that  the  board  or  plank  complained  of  was 
not  thrown  back  against  the  plaintiff  by  ^he  edger  through 
the  carelessness  or  negligence  of  the  man  who  fed  the  edger 
alone ;  (7)  that  the  plaintiff  had  worked  for  the  defendant 
six  and  one-half  days  when  he  was  injured ;  (8)  that  the  de- 
fendant hired  the  plaintiff  to  do  the  work  of  a  common 
laborer ;  (9)  that  the  foreman  of  the  defendant  ordered  the 
plaintiff  to  pass  lumber  to  the  man  who  fed  the  edger ;  (9 J) 
that  when  the  plaintiff  was  ordered  to  work  at  the  edger 
the  agents  of  the  defendant  in  charge  of  the  mill  and  the 
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edger  knew  that  the  plaintiff  was  ignorant  of  such  machin- 
ery and  the  dangers  to  which  those  who  work  upon  it  were 
exposed ;  (10)  that  at  the  time  complained  of  the  plaintiff 
had  not  any  information  or  knowledge  of  saw-mills  or 
edgers,  or  their  operation,  or  of  the  dangers  to  which  he 
was  exposed  while  working  at  the  edger,  or  how  to  avoid 
the  injuries  to  which  he  was  exposed;  (11)  that  the  plaintiff 
was  about  twenty  years  of  age  when  he  was  injured;  (12) 
that  the  plaintiff  had  worked  at  the  edger,  or  in  sight  of  it, 
one  day  before  he  was  injured;  (13)  that  the  agents  of  the 
defendant  in  charge  of  the  mill  knew  that  the  edger  was 
liable  on  occasions  to  throw  back  with  great  force  planks 
and  boards  that  were  passing  through  it ;  (14)  that  neither 
the  defendant  nor  its  agents  in  charge  of  the  mill  and  edger 
in  any  manner  informed  the  plaintiff  that  the  edger  was 
liable  to  or  could  throw  back  boards  or  planks  that  were 
passing  through  it,  how  he  could  avoid  injuries  on  such  occa- 
sions, or  how  he  could  know  when  there  was  danger  that 
planks  or  boards  would  be  thrown  back  by  the  edger;  (15) 
that  if  the  plaintiff  had  known,  when  a  board  or  plank 
stopped  in  the  edger  and  the  feeder  was  trying  to  loosen 
and  start  the  plank,  that  there  was  danger  that  the  board 
or  plank  would  be  thrown  backward  with  force  by  the 
edger,  the  plaintiff  could  have  got  out  of  the  way  and  es- 
caped injury ;  (16)  that  the  plaintiff  was  not  guilty  of  any 
ordinary  negligence  that  contributed  to  the  happening  of 
the  injury  to  him ;  (17)  that,  if  the  plaintiff  has  judgment, 
he  should  receive  as  damages  $5,000. 

Subsequently,  the  court  having  ordered  judgment  upon 
said  special  verdict  in  favor  of  the  plaintiff  and  against  the 
defendant,  the  same  was  entered  accordingly;  and  from 
the  judgment  so  entered  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Fairchild  cfe  Fair- 
childy  attorneys,  and  F,  C.  Wmlcler^  of  counsel,  and  the 
cause  was  argued  orally  by  H,  0.  FairchUd  and  Mr,  WinTder. 
Vou77— 2 
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For  the  respondent  there  was  a  brief  by  Huntwgton  & 
Cady^  and  oral  argument  by  F,  C.  Cady. 

Cassoday,  J.  The  complaint  alleges  two  causes  of  ac- 
tion. The  first  consists  in  negligently  providing  and  using 
an  unsafe,  defective,  and  insecure  edger,  and  stating  wherein 
the  same  was  unsafe,  defective,  and  insecure.  In  answer  to 
the  third  question  the  jury  found,  in  effect,  that  the  edger 
was  at  the  time  out  of  repair,  so  that  it  did  not  do  its  work 
properly  and  safely.  By  the  fourth  question  submitted  the 
jury  were  required  to  find  whether  such  "  want  of  repair  " 
consisted  of  "  a  cracked  or  broken  feed  roller  or  rollers,  or 
rollers  that  were  worn  mit  of  j^'^oiier  for^n  hy  nse,^^  To  the 
alternative  thus  presented  the  jury  simply  answered,  "Yes.*' 
The  answer  to  the  fifth  question  is  to  the  effect  that  such 
want  of  repair  caused  the  board  or  plank  to  be  thrown  back 
against  the  plaintiff.  From  the  answer  to  the  fourth  ques- 
tion, it  is  impossible  to  tell  whether  the  jury  found  such 
roller  or  rollers  cracked  or  broken,  or  merely  worn  out  of 
proper  fonn  hy  use.  Carroll  t\  Bohan^  43  Wis.  218 ;  Jewell 
V,  a,  St  P,  cfe  M.  li.  Co.  54  Wis.  61Y;  Mv?Tay  v.  Abbot, 
61  Wis.  198.  It  follows  that  the  question  submitted  was 
defective,  and  the  answer  indefinite  and  uncertain.  Be- 
sides, it  is  strenuously  claimed  that  if  such  want  of  repair 
consisted  only  in  such  roUers  getting  out  of  proper  form 
by  use  or  wear,  then  this  finding  is  outside  of  the  issues  in 
the  case,  and  unsupported  by  the  evidence.  Certainly  no 
such  defect  is  alleged  in  the  complaint.  This  is  conceded 
by  the  learned  trial  judge  in  his  charge.  Counsel  for  the 
defendant  boldly  assert  in  their  printed  brief  "  that  there  is 
not  a  word  of  proof  in  the  case  that  either  of  the  rollers 
.  .  \  were  *  worn  out  of  proper  form  by  use '  or  other- 
wise." The  counsel  for  the  plaintiff  fails  to  point  out  any 
evidence  tending  to  prove  such  fact,  and  we  find  none  in 
the  record. 


Digitized  byVjOOQlC 


T7.  JANUAEY  TEEM,  1890.  19 

Sherman  va  The  Menominee  River  Lumber  Co. 

In  charging  the  jury  on  the  question,  the  learned  trial 
judge  says :  "  One  witness  said  something  about  some  of 
their  feed  rollers  getting  worn  out  of  the  true  by  use." 
The  witness  thus  referred  to  appears  to  have  been  testify- 
ing generally  as  an  expert,  under  objection,  as  to  boards 
stopping  in  such  edgers,  and  the  cause  of  the  same,  and, 
among  other  things,  to  the  effect  that  where  the  roller  was 
uneven  (higher  at  one  end,  or  sagging  in  the  middle, —  sag 
in  the  roller)  it  would  have  a  tendency  to  curve  the  board — 
run  it  on  an  angle  rather  than  run  it  straight  —  and  thus 
draw  it  up,  or  cause  it  to  go  up,  to  the  higher  side.  But 
this  evidence,  on  a  matter  not  in  issue,  did  not  authorize  the 
submission  of  such  question  nor  support  such  finding,  in  the 
absence  of  any  evidence  tending  to  prove  that  either  of 
such  rollers  was  thus  out  of  proper  form  by  use  or  wear. 
Besides,  there  is  no  finding,  and  no  evidence  tending  to 
prove,  that  the  defendant  or  any  of  its  agents  knew  that 
either  of  said  rollers  was  thus  out  of  proper  form  by  use  or 
wear.  Since  the  jury  were  thus  at  liberty  to  answer  the 
fourth  question  submitted  as  they  did,  without  any  evi- 
dence that  either  of  said  rollers  was  out  of  proper  form  by 
use  or  wear,  it.  is  manifest  that  such  answer  cannot  be 
allowed  to  aid  in  supporting  the  judgment. 

After  the  cause  was  submitted  to  the  jury,  they  returned 
and  informed  the  court  that  they  did  not  understand  the 
fifteenth  question  as  it  had  previously  been  submitted, 
whereupon  the  court  altered  the  same  so  as  to  read  as  when 
finally  answered.  Thereupon  the  jury  again  retired,  and 
after  awhile  again  returned  with  all  the  questions  answered 
to  the  effect  mentioned  in  the  foregoing  statement,  except 
the  thirteenth,  as  to  which  they  found,  in  effect,  "  that 
there  was  no  proof  upon  which  they  could  base  an  answer 
to  that  question."  Thereupon  the  counsel  for  the  defend- 
ant insisted  that  such  answer  was  equivalent  to,  and  in 
effect,  an  answer  in  the  negative,  and  should  be  received. 
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The  court  then  said  to  the  jury :  "  You  are  requested  to  re- 
tire and  try  to  make  an  answer,  yes  or  no,  to  that  question. 
If  you  find  that  there  is  testimony  in  the  case  that  satisfies 
you  that  the  agents  of  the  defendant  did  know  —  in  charge 
of  the  miU  —  did  know  that  the  machine  sometimes,  on  oc- 
casions, threw  back  planks  or  boards,  that  you  should  say 
'  Yes '  to  this  question.  I  think  there  is  something  in  Mr. 
Corry's  testimony  with  respect  to  the  dangers.  I  don't 
know.  Perhaps  I  am  mistaken,  but  that  is  my  remem- 
brance." Whereupon  the  court  requested  the  reporter  to 
read  to  the  jury  the  testimony  of  Michael  Corry.  Mr. 
Corry's  testimony  was  then  and  there  read  in  full  by  the 
reporter  to  the  jury,  with  the  exception  of  one  page  of  his 
testimony,  which  the  court  informed  the  reporter  he  need 
not  read.  After  the  reading  of  the  testimony  aforesaid  of 
Michael  Corry,  with  the  exception  of  the  page  aforesaid, 
the  court  addressed  the  jury  as  follows :  "  Now,  gentlemen 
of  the  jury,  I  have  had  this  read  over  to  you  so  that  you 
"might  have  your  memory  refreshed  in  respect  to  what  this 
one  witness  said,  and  tf  you  find  from  fair  preponderance 
of  the  evidence  that  the  agents  of  the  defendant  in  charge 
of  the  miU  in  question  knew  that  the  edger  was  liable  on 
occasions  to  throw  back  with  great  force  planks  and  boards 
that  were  passing  through  it,  you  will  say  '  Yes '  to  that 
question ;  but  if  you  are  not  satisfied  by  a  fair  preponder- 
ance of  the  evidence  that  the  agents  knew  that  that  liability 
existed,  you  ought  to  say  '  No,'  because  the  burden  of  proof 
upon  this,  as  upon  aU  other  questions,  is  upon  the  plaintiff, 
and  if  the  plaintiff  has  not  satisfied  you  on  that  subject  you 
ought  to  say  '  No,'  and  if  he  has  you  ought  to  say  '  Yes.' 
That  is  all  I  have  to  say  about  it.  You  can  take  these  ques- 
tions along  with  you."  The  jury  then  retired,  and  shortly 
after  returned  into  court  with  their  verdict,  and  with  the 
said  thirteenth  question  answered  '  Yes.' 
To  each  of  such  several  instructions,  directions,  and  pro- 
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ceedings  on  the  part  of  the  court  the  defendant  made  timely 
objections  and  exceptions.  Undoubtedly  a  trial  court  may, 
under  certain  circumstances,  decline  to  receive  a  special 
verdict,  and  direct  the  jury  to  retire  for  further  consulta- 
tion. Wiffhtman  v.  C.  ife  iV^.TT.  H.  Co.  73  Wis.  169.  But 
here  the  finding  of  an  absence  of  proof  was  equivalent  to 
answering  the  question  in  the  negative ;  and  hence  the  ver- 
dict, when  first  returned,  should  have  been  received  and 
entered.  McLvmans  v.  ZancdsteVy  63  Wis.  607,  608.  But, 
even  if  this  were  not  so,  yet  the  reading  to  the  jury  of  por- 
tions of  the  testimony  of  one  witness,  with  the  comments 
of  the  court  stated,  and  omitting  other  material  portions 
and  other  testimony  on  the  same  subject,  under  the  circum- 
stances mentioned  was,  as  we  think,  misleading,  and  tended 
to  the  coercion  of  an  aflirmative  answer  from  the  jury,  and 
hence  was  error. 

It  is  strenuously  claimed  on  the  part  of  the  defendant 
that  there  is  no  evidence  to  support  the  finding  of  the  jury 
to  question  9 J.  Upon  that  question  the  court,  among  other 
things,  charged  the  jury :  "  Now  you  must  determine  this 
from  the  evidence  in  the  case, —  from  the  preponderance 
of  it;  and  very  likely  you  will  have  to  determine  it  from 
inferences  drawn  from  the  testimony  in  the  case.  .  .  . 
I  don't  remember  any  testimony  at  aU  on  that  subject,  di- 
rectly in  respect  to  that, —  that  he  told  them  anything  about 
his  acquaintance  with  machines  or  machinery ;  and,  if  you 
don't  remember  any  testimony  on  that  subject,  or  if  there 
isn't  any  on  that  subject,  you  will  have  to  determine  it  upon 
inferences  that  you  may  draw  from  what  experienced  men 
about  machinery  of  that  kind  would  be  likely  to  know  when 
they  saw  a  man  —  a  stranger  —  come  around  their  ma- 
chines. If  they  were  able  to  tell  right  along  whether  he  is 
a  person  that  knows  nothing  about  machines  or  machinery 
of  that  kind  they  set  him  to  work  about,  why  you  wiU  per- 
haps know  about  it,  and  if  not  you  will  have  to  do  the  best 


Digitized  byVjOOQlC 


22  SUPKEME  COUET  OF  WISCONSm.        Vol. 

Sherman  vs.  The  Menominee  River  Lumber  Ca 

you  can  with  that  question."  These  portions  of  the  charge 
virtually  concede  that  there  was  no  evidence  bearing  di- 
rectly upon  the  subject.  They  nevertheless  authorize  the 
jury  to  determine  that  question  from  inferences  drawn  from 
the  testimony  in  the  case,  if  there  was  any,  and,  if  there  was 
not  any  testimony  on  that  subject,  then  that  they  might 
determine  it  from  such  inferences  as  they  might  draw  from 
what  experienced  men  about  machinery  of  that  kind  would 
be  likely  to  know  when  they  saw  a  stranger  come  around 
their  machines  —  that  they  themselves  would  perhaps  know 
about  it,  and,  if  not,  then  they  would  have  to  do  the  best 
they  could  with  that  question.  Every  party  to  an  action 
at  law  in  this  state  has  a  right  to  insist  upon  a  verdict  or 
finding  based  upon  the  law  and  the  evidence  in  the  case, 
and  not,  in  the  absence  of  evidence,  upon  mere  inference, 
conjecture,  and  personal  experience.  Washburn  v.  M.  cfe  Z. 
W.  JR.  Co.  59  Wis.  364;  Hcmawalt  v.  State,  64  Wis.  87;  See- 
feld  V.  C,  M.  ik  St  P.  R.  Co.  67  Wis.  96 ;  Smse  v.  State,  68 
Wis.  637.  These  instructions  were  manifestly  misleading, 
and  hence  erroneous. 

The  finding  of  the  jury  upon  the  fifteenth  question  sub- 
mitted is  based  entirely  upon  an  hypothetical  state  of  facts 
which  the  plaintiff  insists  did  not  exist,  and  hence  the  im- 
propriety of  submitting  it,  or  allowing  it  to  remain  as  a 
basis  of  the  judgment,  is  quite  apparent.  This  court  has 
frequently  held  that  it  is  not  the  province  of  a  special  ver- 
dict to  submit  questions  not  in  issue,  or  not  controverted 
because  admitted,  as  in  the  case  at  bar,  but  the  same  should 
be  limited  to  nxaterial  and  controverted  questions  of  fact. 
neddlea  v.  C.  (&  N.  W.  R.  Co.  74  Wis.  257, 258,  and  cases  there 
cited.  But,  notwithstanding  the  submission  of  some  ques- 
tions not  in  issue,  and  others  not  controverted  because  ad- 
mitted, yet  the  court  failed  to  submit  to  the  jury  the  most 
material  and  principally  controverted  question  of  fact  in 
issue  as  to  each  of  the  two  causes  of  action  alleged,  to  wit. 
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the  negligence  of  the  defendant  either  in  providing  and 
using  unsafe  and  defective  machinery,  or  carelessly  and 
negligently  operating  the  same,  and  whether  the  injury  in 
question  was  caused  by  such  negligence  or  carelessness.  A 
special  verdict  not  determining  all  the  material  and  contro- 
verted facts  in  issue  is,  of  course,  defective.  Hutchinson  v, 
a  <&  JV.  W.  H.  Co.  4:1  Wis.  552;  ICelley  v.  C,  M.  cfe  St.  P. 
R.  Co.  53  Wis.  74;  BeU  ^.  Shafer,  58  Wis.  223;  Ket^hhof 
V.  Atlas  Paper  Co.  68  Wis.  674;  PraU  v.  Peck,  65  Wis.  471. 
Certainly  a  special  verdict  should  be  something  more  than 
a  mere  abstract  of  the  evidence.  Ibid.  It  is  claimed  that 
the  counsel  for  the  defendant  made  no  objections  to  the  ques- 
tions submitted,  and  made  no  request  to  submit  such  ques- 
tions of  negligence,  and  therefore  waived  the  same.  This 
would  undoubtedly  be  so  where  such  special  verdict  is  ac- 
companied by  a  general  verdict.  Kclley  v.  (7.,  M.  cfe  St  P. 
R.  Co.  53  Wis.  74.  But  where  a  judgment  is  based  upon  a 
special  verdict  alone,  which  fails  to  determine  aU  the  ma- 
terial and  controverted  facts  in  issue,  there  can  be  no  such 
waiver.  It  is  unnecessary  here  to  determine  whether  such 
neghgence  of  the  defendant  may  be  inferred  from  the  other 
findings,  since  there  must  be  a  new  trial  by  reason  of  the 
other  errors  mentioned. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 
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DooB  CouirrY,  Appellant,  vs.  Keogh  and  others,  imp.,  Ke- 

spondents. 

April  so—  May  20, 1890. 
Parties:  Pleading  in  abatement 

1.  In  an  action  upon  the  oflScial  bond  of  a  coimty  clerk,  the  complaint 

alleged  that  he  had  received  money  for  the  redemption  of  tax  cer- 
tificates held  by  many  different  persons,  and  had  converted  the 
same  to  his  own  usa  The  answer,  by  way  of  abatement^  alleged 
that  the  holders  of  such  certificates  were  necessary  parties,  but  did 
not  name  them.  Heldy  that  such  holders  were  not  necessary  parties, 
and  a  motion  to  make  the  answer  more  definite  and  certain  was, 
therefore,  proi>erly  denied. 

2.  The  complaint  also  alleged  that  the  clerk  had  failed  to  deliver  three 

several  county  orders  to  the  respective  payees  therein  named,  but 
had  drawn  the  money  thereon  and  converted  it  to  his  own  use. 
Held,  that  as  such  payees  all  stood  in  the  same  relation  to  the  con- 
troversy, it  was  not  necessary  to  plead  separately  the  nonjoinder  of 
each  in  abatement  of  the  action. 

APPEAL  from  the  Circuit  Court  for  Door  County. 

During  the  years  1887  and  1888,  the  defendant  McDon- 
ald was  county  clerk  of  Door  county,  and  the  other  de- 
fendants are  sureties  in  his  official  bond  as  such  clerk.  This 
action  is  upon  such  bond,  three  breaches  of  which  are  al- 
leged in  the  complaint.  These  are :  (1)  That  he  failed  to 
deliver  to  the  payees  therein  named  certain  county  orders, 
severally  drawn  upon  the  county  treasurer  in  favor  of  three 
different  payees,  for  claims  against  the  county  which  had 
theretofore  been  allowed  by  the  board  of  county  supervisors, 
but  drew  the  money  thereon  from  the  county  treasury,  and 
converted  the  same  to  his  own  use ;  (2)  that  he  received,  as 
such  clerk,  a  large  sum  of  money  for  the  redemption  of 
numerous  tax  certificates  held  respectively  by  many  dif- 
ferent persons,  and  converted  the  same  to  his  own  use;  and 
(3)  that  he  also  converted  to  his  own  use  certain  moneys 
received  by  him  as  such  clerk  for  the  purchase  of  fuel  for 
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the  county.  This  last  breach  is  of  no  importance  on  this 
appeal. 

The  defendants  who  are  such  sureties  answered  in  bar : 
(1)  That  defendant  McDonald  drew  the  money  on  the 
county  orders  by  direction  of  the  owner  thereof;  (2)  a  denial 
that  he  converted  to  his  own  use  any  redemption  moneys 
received  by  him ;  and  (3)  a  denial  that  the  clerk  received 
any  money  of  the  county  for  the  purchase  of  fuel.  The 
sureties  also  answered  in  abatement  that  the  respective 
payees  named  in  such  county  orders,  and  the  holders  of  the 
tax  certificates  thus  alleged  to  have  been  redeemed,  are  nec- 
essary parties  to  the  action. 

A  motion  on  behalf  of  plaintiff  was  thereupon  made  that 
the  answering  defendants  be  required  to  make  their  answer 
more  definite  and  certain  in  several  particulars  therein 
specified.  The  motion  covers  both  the  answer  to  the  merits 
and  that  in  abatement.  The  court  denied  the  motion,  and 
the  plaintiff  appeals  from  that  portion  of  the  order  in  that 
behalf  which  denies  the  motion  "  to  compel  the  pleas  in 
abatement  to  be  set  up  separately." 

For  the  ap])ellant  there  was  a  brief  by  B.  P,  Cody^  attor- 
ney, and  Turner  c6  Timlin,  of  counsel,  and  oral  argument 
by  TF.  R,  Timlin. 

Geo.  0.  Greene^  for  the  respondents. 

Lyon,  J.  The  portion  of  the  answer  in  abatement  which 
alleges  that  the  holders  of  the  redeemed  tax  certificates  are 
necessary  parties  to  the  action  is  not  well  pleaded,  either  in 
form  or  substance.  It  is  bad  in  form,  because  such  holders 
are  not  named  therein  or  in  any  pleading  in  the  case.  It  is 
an  elementary  rule  that  a  plea  in  abatement  must  give  a 
better  writ,  which  means  that  when  such  a  plea  is  inter- 
posed for  defect  of  parties  their  names  must  be  stated 
therein,  as  weU  as  that  they  are  living  and  within  the  juris- 
diction of  the  court.    The  answer  is  bad  in  substance,  be- 


Digitized  byVjOOQlC 


26  SUPREME  COURT  OF  WISCONSm.       Yol. 

Door  County  vs.  Keogh  and  others. 

d. — — — — 

cause  it  is  impracticable,  if  not  impossible,  to  ascertain  who 
these  certificate  holders  are,  and  in  no  view  of  the^  case  are 
they  necessary  parties  to  the  action.  This  portion  of  the 
answer  being  nugatory,  it  is  idle  to  require  it  to  be  made 
more  definite  and  certain.  The  only  proper  thing  to  do 
with  it  is  to  strike  it  out  on  motion,  or,  in  the  absence  of 
such  motion,  to  disregard  it. 

We  do  not  determine  whether  the  respective  payees  of 
the  county  orders  in  question  are  or  are  not  necessary  par- 
ties. If  they  are,  no  good  reason  is  perceived  why  there 
should  be  three  answers  in  abatement,  because  of  their  non- 
joinder, instead  of  one,  as  cpunsel  for  plaintiff  maintain. 
The  reason  urged  for  thus  subdividing  the  pleading  is  the 
plaintiff  might  think  one  of  the  proposed  parties  should  not 
be  brought  in  while  the  others  should  be,  and  may  desire  to 
raise  the  question  by  demurrer  whether  the  former  is  a 
necessary  party.  This  he  cannot  do  effectually  while  the 
pleading  is  in  its  present  form,  because  his  demurrer  would 
be  overruled  if  any  one  of  such  payees  is  a  necessary  party. 
All  this  is  very  plausible,  but  has  no  a])plication  here,  be- 
cause, under  the  allegations  both  of  the  complaint  and  an- 
swer (which  is  all  the  information  this  court  has  on  the 
subject),  the  three  payees  of  the  county  orders  in  question 
stand  precisely  in  the  same  relation  to  this  controversy.  If 
any  one  of  them  is  a  necessary  party  to  this  action,  each  of 
the  others  is  also.  If  any  one  is  not,  neither  is  either  of  the 
others.  Hence  the  reason  given  for  interposing  three  an- 
swers in  abatement,  instead  of  one,  is  unsound.  We  can 
imagine  no  other  vahd  reason  why  the  pleading  should  be 
thus  subdivided.  We  conclude  that  the  plaintiff  is  not  in- 
jured by  the  denial  of  his  motion,  and  hence  that  the  por- 
tion of  the  order  appealed  from  should  not  be  disturbed. 

By  the  Court —  Order  affirmed. 
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Brown,  Respondent,  vs.  The  Town  Boabd  of  School  Di- 
rectors OF  The  Town  of  Jacobs,  Appellant. 

April  so— May  £0, 1890. 

School  districts:  Orders  payable  out  of  general  or  special  fundf  Plead- 
ing: Presumptions, 

In  an  action  against  a  town  board  of  school  directors  upon  orders 
drawn  upon  the  town  treasurer  for  debts  incurred  for  school  pur- 
poses, and  made  payable  **  out  of  any  moneys  in  the  school  fund  not 
otherwise  appropriated,"  the  complaint  need  not  allege  that  there 
are  moneys  in  such  fimd  out  of  which  the  orders  could  be  paid. 
Such  orders  are  not  payable  out  of  a  special  f  ui^d,  and  the  presiunp- 
tion  is  that  the  school  oflScers  have  performed  Uieir  duty  in  raising 
money  for  the  support  of  the  schools. 

APPEAL  from  the  Circuit  Court  tor  Ashland  County. 

Action  upon  school  orders,  payment  of  which  had  bci  n 
refused  by  the  town  treasurer  upon  whom  they  were 
drawn.    The  orders  were  all  in  form  like  the  following : 

« $2.50  School  Order.  No.  12S 

"GUdden,  Wis.,  AprU  13th,  1889. 
"  To  the  TreoMcrer  of  the  Town  of  Jacobs:  Pay  to  F.  Ers- 
mann  or  bearer  the  sum  of  two  and  50-100  dollars,  out  of 
any  moneys  in  the  school  fund  not  otherwise  appropriated, 
being  for  sawing  wood  District  1. 

"  George  Sell,  Secretary. 
"  Countersigned :  E.  A.  Eaton,  President." 

The  defendant  appeals  from  an  order  overruling  a  gen- 
eral demurrer  to  the  complaint. 

For  the  appellant  there  was  a  brief  by  Cole  cfe  O^Kerfe^ 
attorneys,  and  Tomkins^  Merrill  <&  Smithy  of  counsel,  and 
oral  argument  by  Rublee  A.  Cole  and  IF.  M,  TomJcins. 

For  the  respondent  there  was  a  brief  by  Welsbrod,  Tliomp- 
son  (&  JBarshaWy  and  oral  argument  by  A.  K  Thompson. 
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Cole,  C.  J.  This  axjtion  is  brought  on  a  number  of  school 
orders  which  were  drawn  by  the  secretary  of  the  district 
upon  the  town  treasurer,  and  were  countersigned  by  the 
president  of  the  district.  The  orders,  upon  their  face,  pur- 
port to  be  drawn  for  debts  incurred  by  the  district  for 
school  purposes,  and  were  made  payable  "out  of  any 
moneys  in  the  school  fund  not  otherwise  appropriated." 
It  appears  that  the  town  of  Jacobs  has  adopted  the  town- 
ship system  of  school  government,  imder  the  provisions  of 
R.  S.  ch.  27,  sec.  516  et  aeq,,  and  the  town  constitutes  but 
one  school  district.  The  complaint  is  demurred  to  because 
it  faUs  to  allege  that  there  were  moneys  in  the  school  fund 
of  the  town  out  of  which  the  orders  in  the  suit  could  be 
paid.  Such  an  allegation  we  deem  unnecessary,  because  the 
presumption  is  that  there  were  moneys  in  the  hands  of  the 
town  treasurer  to  pay  them.  The  statute  contemplates  or 
requires  each  school  district  to  annually  provide  for  raising 
by  taxation  an  amount  of  money  sufficient  for  the  support 
of  the  schools  the  ensuing  year ;  and  the  presumption  is  that 
the  officers  have  discharged  their  duty  in  that  regard,  in 
the  absence  of  all  showing  to  the  contrary.  Properly  speak- 
ing, the  orders  are  not  made  payable  out  of  a  special  fund, 
as  defendant's  counsel  contends,  but  out  of  the  general  school 
fund  in  the  hands  of  the  treasurer  which  belongs  to  the  dis- 
trict. There  should  be  funds  in  the  hands  of  the  treasurer  to 
pay  the  orders,  and  the  rule  upon  which  counsel  relies  does  . 
not  apply.  The  distinction  between  orders  payable  out  of  a 
particular  fund,  and  those  which  import  a  general  corporate 
liability  but  charged  to  a  particular  account,  is  pointed  out 
in  lieevev.  Oshhosh^  33  Wis.  477,  and  must  be  observed  here. 
As  we  have  said,  it  was  the  duty  of  the  school  board  to 
provide  for  the  payment  of  orders  issued  for  the  support  of 
the  schools,  and  presumably  the  officers  have  performed 
their  duty.  It  is  clear,  upon  the  allegations  of  the  com- 
plaint, a  cause  of  action  is  stated  against  the  district ;  and  it 
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is  put  to  its  defense  if  it  has  any.  Upon  the  facts  the  plaint- 
iff would  be  entitled  to  judgment  for  the  amount  of  the 
orders  sued  on. 

By  the  Court. —  The  order  of  the  circuit  court  is  aflBb-med, 
and  the  cause  is  remanded  for  further  proceedings  accord- 
ing to  law. 


Brown,  Respondent,  vs.  The  Town  op  Jacobs,  Appellant. 

ApnL  so— May  SO,  1890. 

Toum  orders:  Pleading:  General  or  special  fund. 

1.  In  an  action  upon  town  orders  signed  by  the  chairman  of  the  town 

board,  countersigned  by  the  town  clerk,  and  purporting  on  their 
face  to  have  been  issued  for  demands  against  the  town,  the  com- 
plaint need  not  allege  that  the  claims  of  the  persons  to  whom  the 
orders  were  issued  were  audited  by  the  town  board,  or  that  the 
board  authorized  the  clerk  to  issue  the  orders. 

2.  Town  orders  payable  **  out  of  any  moneys  in  the  town  fund  not  other- 

wise appropriated  "  are  not  drawn  upon  a  particular  f  imd,  and  in  an 
action  thereon  it  need  not  be  aUeged  that  there  are  moneys  in  the 
town  funds  out  of  which  they  could  be  paid. 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

Action  upon -several  town  orders,  payment  of  which  had 
been  refused.  Each  of  the  orders  was  in  form  like  the  fol- 
lowing: 

"  $61.50  Town  Order.  No.  1,038. 

"  Glidden,  Ashland  Co.,  Wis.,  July  15, 1889. 
^  To  the  Treasurer  of  the  Town  of  Jacobs:    Pay  to  Thomas 
McQueen  or  bearer  the  sum  of  sixty-one  and  50-100  dollars 
out  of  any  moneys  in  the  town  fund  not  otherwise  appro- 
priated, being  for  assessing.        C.  W.  Klinb,  Chairman. 
"  Countersigned :  P.  J.  Soallon,  Town  Clerk." 
The  defendant  appeals  from  an  order  overruling  a  general 
demurrer  to  the  complaint. 
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For  the  appellant  there  was  a  brief  by  Cole  cfe  G'Keefe^ 
attorneys,  and  Tomkins^  Morrill  dk  Smithy  of  counsel,  and 
oral  argument  by  Rublee  A.  Cole  and  TT.  M,  Tomkins^ 

For  the  respondent  there  was  a  brief  by  Weishrod^  Thomp- 
son cfi  Ilarshaio^  and  oral  argument  by  A.  E,  Thomjpson, 

Cole,  C.  J.  This  is  an  action  brought  upon  several  town 
orders  which  were  drawn  upon  the  town  treasurer  and 
were  made  payable  "  out  of  any  moneys  in  the  town  fund 
not  otherwise  appropriated."  The  orders  are  signed  by  the 
chairman  of  the  town  board,  and  are  countersigned  by  the 
town  clerk,  and  purport  on  their  face  to  have  been  issued 
for  a  demand  against  the  town.  The  main  objection  taken 
to  the  complaint  is  that  it  is  defective  because  it  does  not 
allege  that  the  claims  of  the  persons  to  whom  the  orders 
were  issued  were  audited  and  allowed  by  the  town  board  of 
the  town,  or  that  the  board  authorized  the  clerk  to  issue 
the  orders.  Tlie  objection  we  consider  entirely  untenable. 
The  presumption  is  that  the  claims  were  audited  and  allowed 
as  just  claims  against  the  town ;  otherwise  the  officers  of 
the  town  would  be  guilty  of  a  gross  violation  of  legal  duty 
in  issuing  orders  for  their  payment.  The  holder  of  the 
orders  would  certainly  show  o,  prima  facie  case  against  the 
town  when  he  presented  the  orders,  and  would  not  be  bound 
to  show  in  the  first  instance  that  the  orders  were  issued  on 
a  claim  which  had  been  lawfully  audited,  or  that  the  clerk 
was  authorized  to  issue  the  orders.  Prima  facie  the  orders 
were  valid  obligations  against  the  town,  and  the  clerk  was 
authorized  to  issue  them. 

The  case  of  Hublard  v.  Lyndon^  28  Wis.  674,  contains 
nothing  in  conflict  with  this  view.  There,  on  the  trial,  the 
defendant  oflFered  to  show  that  the  order  in  suit  was  issued 
in  payment  of  a  claim  against  the  town,  which  claim  had 
not  previously  been  audited  by  the  town  board,  and  the 
evidence  was  rejected.    This  court  held  that  the  evidence 
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should  have  been  received,  because  it  tended  to  prove  that 
the  order  was  issued  without  competent  authority. 

We  cannot  presume,  upon  the  facts  stated,  that  the  board 
did  not  audit  the  claims  for  which  the  orders  were  issued, 
or  that  the  clerk  issued  the  orders  without  authority  of 
law.  This  would  be  proper  matter  of  defense,  if  true,  to 
excuse  the  failure  to  pay  the  orders  when  demand  was 
made  for  their  payment.  It  certainly  is  not  necessary  for 
the  plaintiff  to  aver  that  the  accounts  for  which  the  orders 
were  issued  had  been  properly  audited,  and  allege  that  the 
board  had  authorized  the  issuing  of  the  orders. 

The  objection  that  the  orders  were  drawn  upon  a  par- 
ticular fund  is  clearly  untenable.  The  orders  are  payable 
out  of  any  moneys  in  the  town  fund  not  otherwise  appro- 
priated. They  are  payable  out  of  a  general  fund  of  the 
town.  The  defendant  should  have  funds  to  pay  all  orders, 
or  should  at  least  have  voted  a  tax  to  pay  them.  Sec.  823, 
R.  S. ;  Montague  v.  Horton^  12  Wis.  668. 

By  the  Court — The  order  of  the  circuit  court  is  aflBo-med, 
and  the  cause  remanded  for  further  proceedings. 


Mabvin,  Respondent,  vs.  The  Town  of  Jacobs,  Appellant 

ApnX  30  —  May  20, 1890, 

Town  orders  drawn  on  road  fund. 

There  being  no  law  authorizing  the  establishment  of  a  separate  road 
fund)  town  orders  purporting  to  be  drawn  upon  such  a  fund  are 
payable  out  of  the  general  fund  of  the  town. 

APPEAL  from  the  Circuit  Court  for  AshZa/nd  County. 
Action  upon  the  several  town  orders,  payment  of  which 
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had  been  refused.    Each  of  said  orders  was  in  form  like  the 
following: 

"  $10.00  KoAD  Oedeb.  No.  302. 

"  GUdden,  Ashland  Co.,  Wis.,  July  20, 1889. 

"  To  the  Treasurer  of  the  Town  ofJacols:  Pay  to  H.  Kal- 
vring  or  bearer,  the  sum  of  ten  doUars  out  of  any  moneys 
in  the  road  fund  not  otherwise  appropriated,  being  for  in- 
specting road.  C.  W.  Kline,  Chairman. 

"  Countersigned :  P.  J.  Scallon,  Clerk." 

The  defendant  appeals  from  an  order  overruling  a  gen- 
eral demurrer  to  the  complaint. 

For  the  appellant  there  was  a  brief  by  Cole  c&  G^Keefe^ 
attorneys,  and  Toiiikins^  Merrill  cfe  Smithy  of  counsel,  and 
oral  argument  by  Rublee  A.  Cole  and  TT.  M.  Tomlcins, 

For  the  respondent  there  was  a  brief  by  Mead  <&  Dixon, 
and  oral  argument  by  A,  E.  Dixon, 

Cole,  C.  J.  This  is  a  suit  against  the  town  upon  town 
orders.  The  objection  to  the  complaint  is  that  the  orders 
are  drawn  upon  a  particular  fund, —  that  is,  the  road  fund, — 
and  that  it  does  not  appear  that  there  was  any  money  be- 
longing to  that  fund  to  pay  them.  The  orders  must  be 
deemed  payable  out  of  the  general  fund  of  the  town.  We 
do  not  understand  that  there  is  any  provision  of  law  which 
authorizes  the  town  officers  to  establish  a  separate  road 
fund.  The  orders,  therefore,  were  payable  out  of  the  gen- 
eral fund  of  the  town.  The  fact  that  the  orders  stated  that 
they  were  payable  out  of  the  road  fund  not  otherwise  ap- 
propriated must  be  understood  as  merely  designating  the 
purpose  for  which  the  orders  were  drawn,  and  for  the  con- 
venience of  the  officers  of  the  town  in  tracing  and  adjusting 
their  accounts.     Montague  v.  ITortwi,  12  Wis.  668. 

The  other  objections  to  the  complaint  are  disposed  of  by 
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the  decisions  in  Brown  v.  Town  Boards  cmte^  p.  27,  and 
Brown  v.  Jacobs,  cmte,  p.  29. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed, 
and  the  cause  remanded  for  further  proceedings. 


McPhse,  Respondent,  vs.  McDermott,  imp..  Appellant 

April  so  —  May  SO^  1890, 
Contracts:  Evidence, 

1  In  an  action  for  a  balance  due  for  cutting  and  delivering  logs  under  a 
contract  signed  by  but  one  of  the  two  defendants,  the  evidence  (show- 
ing, among  other  things,  that  the  plaintiff's  written  bid  for  doing 
the  work  had  been  accepted  by  both  defendants,  and  that  the  one 
who  did  not  sign  the  formal  contract  had  directed  his  codef endant 
to  execute  it  on  his  behalf,  and  held  himself  liable  to  plaintifit  fox- 
whatever  might  become  due  thereon)  is  held  to  justify  the  refusal 
of  a  nonsuit  as  to  the  defendant  who  did  not  sign. 

2.  Evidence  as  to  the  work  done  under  the  written  bid,  and  the  bid  it- 
self and  its  acceptance,  were  admissibla 

81  Evidence  that  the  plaintiff  had  issued  time-checks  on  the  defendant 
who  did  not  sign  the  contract,  but  who  paid  all  such  checks,  was 
competent 

4  Evidence  of  a  parol  statement  as  to  an  account  is  held  not  to  have 
prejudiced  a  defendant  who  afterwards  introduced  in  evidence  the 
accoimt  itself,  which  was  substantially  as  stated. 

6.  Where  a  complaint  contains  two  counts  or  causes  of  action,  an  ob- 
jection to  the  admission  of  any  evidence  under  the  second  cause  of 
action  should  be  made  when  such  evidence  is  offered. 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

The  complaint  alleges  that  the  defendants  are  indebted 
to  the  plaintiff  in  the  sum  of  $414.70,  being  the  balance  due 
upon  an  express  contract  for  work,  labor,  etc.,  and  for  logs, 
timber,  and  lumber  sold  and  delivered  and  cut,  hauled,  and 
logged  for  and  unto  them.  For  a  further  cause  of  action 
it  alleges  that  the  defendant  McDermott  accepted  a  written 
Vol.77— 8 
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order  for  the  payment  to  the  plaintiff  of  said  indebtedness, 
drawn  upon  him  by  the  defendant  l^uUivan. 

The  answer  admits  that  the  plaintiff  performed  work  and 
services  for  the  defendant  Sullivan  in  cutting  and  hauling 
logs,  but  denies  that  said  work  or  any  other  work  was  done 
for  the  defendant  McDermatt,  It  alleges  further  that  the 
defendant  Sullivan  had  paid  the  plaintiff  in  full,  and  that 
nothing  was  due  to  the  plaintiff  from  McDermott  under  the 
order  and  acceptance  set  forth  in  the  complaint. 

There  was  a  verdict  in  favor  of  the  plaintiff,  and  from  the 
judgment  entered  thereon  the  defendant  McDermott  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  Mead  cfe  Dixon^ 
and  oral  argument  by  A.  E,  Dixon.  They  contended,  inter 
alia^  that  the  trial  court  erred  in  allowing  the  witness 
Maxim  to  state,  against  the  defendant's  objection,  who  were 
the  parties  to  a  written  contract.  It  had  been  shown  that 
the  logs  put  in  by  the  plaintiff  were  to  be  used  in  filling  a 
bill  for  Gardiner  &  Co.,  for  whom  the  witness  Maxim  was 
acting  as  agent.  The  plaintiff  then  sought  to  show  that 
Gardiner  &  Co.  had  a  written  contract  with  the  defendants 
jointly  for  certain  timber,  and  that  the  timber  put  in  by  the 
plaintiff  was  to  fill  that  contract,  leaving  it  to  be  inferred 
therefrom  that  the  contract  of  the  plaintiff  must  have  been 
a  joint  one  with  both  defendants. 

For  the  respondent  there  was  a  brief  by  Cole  <&  O^Keefe, 
attorneys,  and  Richo/rd  Sleight^  of  counsel,  and  oral  argu- 
ment by  Ruhlee  A.  Cole. 

Taylor,  J.  This  action  was  brought  against  the  defend- 
ants to  recover  a  balance  due  the  plaintiff  for  cutting  and 
delivering  to  them  logs  and  timber.  The  plaintiff  obtained 
a  judgment  in  the  circuit  court,  and  from  this  judgment  the 
defendant  McDermott  appeals  to  this  court.  Sullivan  does 
not  appeal. 


Digitized  byVjOOQlC 


77.  JANUARY  TERM,  1890.  85 

McFhee  vs.  McDermott 

The  contest  upon  the  trial  was  not  as  to  the  amount  al- 
leged to  be  due  the  plaintiff  upon  his  contract,  but  the 
defendant  McDermott  insisted  that  he  was  not  a  party  to 
the  contract,  and  that  he  made  no  contract,  either  with  the 
plaintiff  separately,  or  jointly  with  Sullivan.  The  plaintiff 
claimed  his  contract  was  with  Sullivan  and  McDermott 
jointly,  and  that  both  were  liable  to  him  thereon.  At  the 
close  of  the  plaintiff's  evidence  a  motion  for  a  nonsuit  was 
made  in  the  following  language:  "The  defendant  moves 
for  a  nonsuit."  Motion  overruled,  and  defendant  excepted. 
There  is  no  pretense  but  that  there  was  sufficient  evidence 
to  sustain  plaintiff's  action  as  against  the  defendant  Sullivan, 
and  it  is  claimed  by  the  learned  counsel  for  the  respondent 
that  the  motion  was  properly  overruled  for  that  reason,  even 
if  there  was  no  evidence  in  the  case  sufficient  to  fix  any 
liability  on  the  defendant  McDennott.  We  shall  not  deter- 
mine whether  the  defendant  McDermott  can  avail  himself 
of  the  motion  for  a  nonsuit  made  in  that  form,  since,  after 
a  careful  reading  of  the  record,  we  think  there  was  sufficient 
evidence  given  on  the  part  of  the  plaintiff  to  carry  the  ques- 
tion of  the  joint  liability  of  the  defendant  McDermott  to  the 
jury.  Without  making  any  extended  statement  of  the  evi- 
dence bearing  upon  that  point,  we  wUl  simply  quote  a  part 
of  the  testimony  of  the  defendant  SuUivan  on  his  examinar 
tion  as  a  witness  for  the  plaintiff.  Question.  "  State  whether 
there  was  any  reason  given  by  McDermott^  at  the  time  you 
made  this  contract,  why  he  did  not  sign  it."  Answer.  "Not 
in  particular.  He  said :  '  Go  in  and  make  the  contract,  and 
we  would  log  it  together,  and  put  in  together.' " 

The  evidence  showed  that  the  plaintiff's  proposition  in 
regard  to  putting  in  the  logs  had  been  accepted  by  both  the 
defendants,  and  that  a  few  days  afterwards  a  more  formal 
contract  was  made,  and  signed  by  the  plaintiff  and  Sullivan 
only.  In  regard  to  that  matter  SuUvan  testified :  "  There 
was  nothing  particular  said  between  us  before  the  contract 
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was  made  about  the  names  of  the  parties  that  should  be  in 
the  contract,  and  nothing  in  particular  afterwards,  after  the 
contract  was  made.  McDermott  said  to  get  the  contract 
signed, —  for  me  to  sign  his  signature  on  the  contract.  I 
will  swear  positively  that  the  contract  was  to  be  between 
each  other.  That  was  understood  at  the  time  this  tender 
came  in,  in  McDermott 8  office.  We  three  were  there  to- 
gether, and  arrived  at  an  understanding  at  that  time,  on 
the  12th  of  June.  It  was  at  the  time  McPhee  brought  the 
tender  when  we  three  had  the  talk  and  agreed  upon  it. 
Two  or  three  days  after,  we  made  another  contract  to  take 
the  place  of  this  one."  This  second  contract  was  not  signed 
by  the  defendant  McDermott  There  is  other  testimony  in 
the  record  which  directly  tends  to  show  that  McDermott 
was  interested  in  the  contract,  and  that  he  held  himself 
liable  to  the  plaintiff  to  pay  him  whatever  should  become 
due  to  him  in  the  execution  thereof  on  his  part. 

It  is  evident  that  the  learned  circuit  judge  did  not  err  in 
refusing  to  nonsuit  the  plaintiff  as  to  the  defendant  McDer- 
mott. There  were  no  exceptions  taken  to  the  instructions 
of  the  court  to  the  jury,  and  it  is  only  necessary  to  con- 
sider the  exceptions  taken  on  the  trial  to  the  evidence  of- 
fered by  the  plaintiff,  and  the  exception  to  the  ruling  of  the 
court  on  the  objection  of  the  defendant  to  the  introduction 
of  any  evidence  under  the  second  cause  of  action  stated  in 
the  complaint.  This  objection  was  made  before  any  evi- 
dence was  offered  in  the  case.  We  do  not  deem  it  neces- 
sary to  consider  whether  the  statement  of  facts  in  the  second 
cause  of  action  is  sufficient  or  not  — firsty  because  there  was 
no  exception  taken  to  the  evidence  offered,  if  there  was 
any  such  in  fact  offered,  when  it  was  so  offered  on  the  trial ; 
and,  second^  because  there  is  sufficient  evidence  in  the  case 
to  sustain  the  verdict  and  the  judgment  upon  the  first  cause 
of  action  stated.  If  there  was  no  evidence  to  sustain  the 
second  cause  of  action,  it  is  to  be  presumed  that  the  court  so 
instructed  the  jury. 
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The  second  objection  was  to  the  question  put  to  the  plaint- 
iff:  "  "Whom  did  you  issue  the  time-checks  on?  "  The  an- 
swer to  this  was  that  they  were  issued  on  the  defendant 
McDermott.  We  see  no  objection  to  the  question  or  an- 
swer. It  was  clearly  competent  evidence,  as  tending  to 
show  that  the  plaintiff  considered  MoDermott  as  the  proper 
person  to  pay  such  checks,  and  aU  the  evidence  in  the  case 
shows  that  McDermott  did  in  fact  pay  aU  the  time-checks 
issued. 

The  third  objection  is  of  no  consequence,  as  the  plaintiff 
did  not  seek  to  recover  on  that  contract  between  Sullivan 
and  Gardiner  &  Co.,  and,  as  the  witness  himself  stated  dur- 
ing his  examination  that  the  contract  was  not  in  fact  signed 
by  McDermott^  no  damage  was  done  by  his  first  statement 
that  it  was  so  signed.    His  testimony  corrected  itself. 

Fov/rth,  The  defendant  objected  to  the  statement  of  Sul- 
livan, as  a  witness  for  the  plaintiff,  as  to  what  Maxim  had 
stated  to  him  in  regard  to  what  was  due  Sullivan  on  his 
contract  with  Gardiner  &  Co.  This  evidence  was  only  a 
parol  statement  of  the  account  between  Sullivan  and  Gar- 
diner &  Co.,  and  that  account  was  offered  in  evidence  in 
the  case  by  the  defendant  McDermott  himself,  and  is  sub- 
stantially as  stated  by  Sullivan.  We  fail  to  see  how  that 
evidence  could  prejudice  the  defendant  McDermott  in  this 
action. 

Fifth,  The  defendant  moved  to  strike  out  the  evidence 
of  the  plaintiff  in  regard  to  the  work  done  under  the  writ- 
ten bid.  It  is  objected  that  this  evidence  was  inadmissible 
because  the  evidence  shows  that  a  few  days  after  the  writ- 
ten bid  for  the  work,  and  the  joint  acceptance  of  the  same 
by  both  defendants,  another  contract,  setting  out  more  par- 
ticularly the  terms  of  the  contract,  was  only  signed  by  Sul- 
Hvan;  but  the  contention  of  the  plaintiff  was,  and  there 
was  evidence  in  the  case  showing,  that,  notwithstanding 
this  second  written  contract,  the  agreement  was  that  both 
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defendants  should  be  liable  to  the  plaintiff  on  such  second 
contract.  In  this  view  of  the  case,  the  evidence  was  clearly 
admissible.  The  objection  to  the  introduction  of  the  writ- 
ten bid  and  acceptance  by  both  defendants  was  properly 
overruled  for  the  same  reason.  It  was  evidence  tending  to 
show  that  the  contention  of  the  plaintiff  was  according  to 
the  facts  of  the  case. 

As  there  was  sufficient  evidence  to  sustain  the  verdict, 
the  refusal  of  the  trial  court  to  grant  a  new  trial  on  the 
merits  is  conclusive  upon  this  court  on  appeal. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


DuLLAiHT,  Appellant,  vs.  The  Town  of  Vaughn,  Bespond- 

ent. 

Apra  so—May  £0, 1890. 

Tovms:  Construction  of  water-works:  Unauthorized  contract:  Batificor 

tion. 

1.  A  town  board  may  provide  protection  against  fire  by  the  confitruc- 

tion  of  reservoirs,  etc,  only  when  authorized  so  to  do  by  a  resolu- 
tion adopted  at  an  annual  town  meeting,  as  provided  by  ch.  292, 
Laws  of  188a 

2.  An  unauthorized  contract  for  the  construction  of  such  reservoirs 

cannot  be  ratified  by  the  subsequent  adoption,  at  a  sepecidl  town 
meeting,  of  a  non-retroactive  resolution  giving  authority,  or  by  the 
adoption  and  use  of  the  reservoirs. 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

Action  for  the  value  of  labor  performed  and  materials 
furnished  in  the  construction  of  two  cisterns  for  the  defend- 
ant town.  The  answer  was,  substantially,  a  general  denial 
The  principal  facts  are  stated  in  the  opinion.  The  resolution 
therein  referred  to  was  as  follows : 
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"  It  is  hereby  resolved  by  the  qualified  electors  of  the 
town  of  Vaughn^  Ashland  county,  Wisconsin,  duly  assem- 
bled at  a  special  town  meeting  held  this  30th  day  of  July, 
1887,  that  all  powers  relating  to  villages  and  conferred  upon 
village  boards  by  the  provisions  of  ch.  40,  E.  S.,  and  all 
acts  amendatory  thereof,  excepting  those  the  exercise  of 
which  would  conflict  with  the  provisions  of  law  relating  to 
towns  and  town  boards,  be  conferred  upon  the  town  board 
of  the  town  of  YauglmP 

At  the  close  of  the  plaintiff's  evidence  a  motion  for  a  non- 
suit was  granted ;  and  from  the  judgment  entered  accord- 
ingly the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Cole  tfe  O^Keefe^ 
attorneys,  and  Richard  Sleight^  of  counsel,  and  oral  argu- 
ment by  Rublee  A.  Cole.  Upon  the  question  of  ratification, 
they  cited  Colby  v.  FramMin^  15  Wis.  311 ;  MilU  v.  Gleamiij 
11  id.  470 ;  Miller  v.  Milwaukee^  14  id.  642 ;  Brown  v.  2\^et9 
York,  63  N.  Y.  239;  Zand,  L.  &  L.  Co.  v.  Brown,  73  Wis. 
294. 

For  the  respondent  there  was  a  brief  by  McNed  cfe  Bush- 
nelly  and  oral  argument  by  T.  H.  Bushnell. 

Obton,  J.  The  unincorporated  village  of  Hurley  is  in  the 
town  of  Vaughn,  and  contains  more  than  1,000  inhabitants. 
It  seems  that  the  said  respondent  town,  in  the  summer  of 
1886,  organized  a  fire  department  and  adopted  a  system  of 
water-works  in  said  village,  and  built  engine-houses,  and 
procured  apparatus  for  such  purposes,  without  any  author- 
ity of  law.  Towns  have  no  such  original  authority,  and  of 
course  unincorporated  villages  have  no  municipal  authority 
whatever.  Subd.  10,  sec.  892,  ch.  40,  E.  S.,  gives  to  all  in- 
corporated villages  such  power  and  authority ;  and  ch.  292, 
Laws  of  1883,  provides  that  all  powers  relating  to  villages 
and  conferred  upon  village  boards  by  the  provisions  of  said 
ch.  40,  R  S.,  with  certain  irrelevant  exceptions,  are  thereby 
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"  conferred  upon  towns  and  town  boards  of  towns  contain- 
ing one  or  more  unincorporated  villages,  having  each  a 
population  of  not  less  than  one  thousand  inhabitants,  and 
are  made  applicable  to  such  unincorporated  village  or  vil- 
lages, and  may  be  exercised  therein  when  directed  by  a  reso- 
lution of  the  qualified  electors  of  the  town  at  the  last  pre- 
ceding a/rmual  town  meeting."  No  such  resolution  was 
adopted,  as  above  required,  before  said  fire  department  was 
organized,  water-works  established,  engine-houses  built,  or 
fire  apparatus  procured,  or  during  that  year,  and  not  until 
the  30th  day  of  July,  1887,  when  such  a  resolution  was 
adopted  by  the  electors  of  said  town  at  a  special  town  meet- 
ing called  for  that  purpose. 

It  appears  from  the  testimony  that  the  plaintiff,  early  in 
said  summer  of  1886,  made  a  bid  for,  and  contracted  to 
construct  or  excavate,  two  large  water  cisterns  or  reservoirs 
for  such  fire  purposes  in  said  village  of  Hurley,  but  without 
any  regular  action  of  the  town  or  town  board,  and  by  some 
understanding  and  arrangement  with  one  or  more  of  the  su- 
pervisors of  the  town,  acting  informally  and  separately,  and 
particularly  with  one  Peterson,  one  of  the  supervisors,  who 
seemed  to  have  had  some  interest  in,  or  to  have  done  work 
on,  the  job.  The  plaintiflf  claims  that  the  contract  price  for 
the  work  was  to  be  $1,160,  and  that  he  performed  the  con- 
tract and  constructed  the  reservoirs,  and  that  the  same  were 
at  once  used  and  continued  to  be  used  by  said  town  for  such 
purposes,  and  he  brings  this  action  for  the  recovery  of  said 
sum. 

The  evidence  is  somewhat  confused,  but  the  plaintiff 
speaks  of  the  franchise  for  the  water-works  being  given  to 
him,  and  admits  that  he  never  had  even  a  talk  with  the 
board  at  any  of  their  meetings,  and  says  that  the  town  used 
the  cisterns  and  built  an  engine-house  over  one  of  them. 
The  learned  counsel  of  the  appellant  bases  the  claim  of  the 
plaintiflf  against  the  town  for  this  work  upon  the  ratifica- 
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tion  of  it,  and  of  his  contract,  by  the  town,  by  using  the 
cisterns  and  by  passing  the  said  res(dution  of  July  30, 1887. 
This  is  the  material  question  in  the  case.  Although  there 
is  some  evidence  tending  to  show  that  said  Peterson  was  in- 
terested in  the  work,  and  that  it  has  been  paid  for,  and  as 
to  what  the  contract  was,  and  the  price  ch*  value  of  the 
work,  it  is  by  no  means  clear  that  the  plaintiflf  ought  not  to 
recover  at  least  something  on  the  merits  of  the  case,  if  the 
law  allowed  it.  The  court,  however,  granted  a  nonsuit, 
and  most  probably  on  the  ground  of  a  want  of  authority  of 
the  town  to  order  or  contract  for  such  works.  It  is  con- 
ceded that  the  town  had  no  such  original  authority,  but  it 
is  contended  that  such  ratification  cured  such  want  of  au- 
thority and  made  the  claim  and  contract  vaUd. 

1.  It  is  not  perceived  how  this  subsequent  resolution  could 
ratify  works  previously  constructed  without  authority.  It 
has  no  reference  or  relation  to  water- works  already  con- 
structed. It  has  no  retroactive  effect,  but  is  by  its  terms 
exclusively  prospective.  The  works  must  be  constructed  by 
the  authority  of  a  resolution  adopted  "  at  the  loHt  preceding 
annual  town  meeting." 

2.  The  resolution  must  be  adopted  at  an  annual  meeting. 
It  is  true  that  sec.  788,  K.  S.,  provides  that  any  other  lawful 
business  may  be  done  at  fecial  as  at  annual  town  meetings. 
But  that  is  a  general  power  of  towns,  while  this  is  a  special 
power,  given  by  a  special  act  of  the  legislature,  made  for 
this  special  purpose,  and  it  must  be  followed  strictly ;  and 
its  terms  are  imperative,  and  must  be  complied  with,  or  no 
such  power  is  conferred,  by  a  familiar  rule  of  construction. 

3.  The  ratification,  however,  does  not  depend  whoUy  on 
this  subsequent  resolution,  by  the  argument  of  the  learned 
counsel,  but  also  on  the  adoption  of  the  water-works,  and 
their  use  and  enjoyment  of  the  same,  raising  an  implied 
liability,  at  least,  to  pay  for  the  same.  The  question,  then, 
is,  Can  a  town  ratify  and  make  valid  what  it  has  previously 
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done  without  authority,  and  is  absolutely  void  for  that 
reason?  It  is  a  weU-established  principle  of  law  that  it  can- 
not. DilL  Mun.  Corp.  §§  384, 385 ;  Mechem,  Pub.  OS.  §  554, 
and  cases  cited.  This  precise  question  was  so  decided  by 
this  court  in  Clark  v.  Jane^viUe,  13  Wis.  415.  The  question 
of  the  subscription  to  the  stock  of  a  railroad  was  submitted 
to  the  vote  of  the  people,  and  the  bonds  of  the  city  were 
issued  before  the  charter  took  effect.  It  was  held  that  the 
city,  after  the  charter  giving  such  power  took  effect,  could 
not  ratify  and  confirm  the  subscription  previously  made  and 
the  bonds  previously  issued.  The  city  did  everything  pos- 
sible to  ratify  them.  The  present  chief  justice  says  in  the 
opinion :  "  The  common  council  could  not  originally  do  the 
act.  They  could  not  make  the  subscription  and  issue  the 
bonds.  With  what  propriety,  then,  can  it  be  said  that  they 
could  by  subsequent  ratification  render  them  valid?  The 
very  notion  of  ratification  presupposes  that  the  party  ratify- 
ing might  have  originally  done  the  act  or  made  the  contract. 
This  would  seem  to  be  a  very  obvious  deduction."  J)ela- 
field  V.  State,  2  Hill,  160,  and  26  Wend.  192,  are  cited  in  the 
opinion,  in  which  it  was  held  that  an  unauthorized  contract 
entered  into  by  state  agents  without  authority  could  not  be 
ratified  by  themselves,  and,  "  if  public  officers  could  not 
originally  make  the  contracts,  they  could  not  ratify  them." 
The  cases  in  this  court  cited  by  the  learned  counsel  as  hold- 
ing otherwise  are  those  in  which  the  original  authority  was 
not  wanting;  and  the  chief  justice,  in  the  above  case,  dis- 
tinguishes it  from  Mills  v.  Gleason,  11  Wis.  470,  on  that 
ground. 

This  leaves  the  plaintiflf  without  any  valid  claim  against 
the  town.    The  nonsuit  was  properly  granted. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 
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MoLBT,  Eespondent,  vs.  Babaoeb  and  another,  Appellants. 

April  so— May  SO,  1890. 

Libel:  Words  actionable  per  se :  '*  Jackass.^ 

A  newspaper  article,  headed  with  the  plaintiffs  name  and  a  picture  of 
a  jackass,  and  referring  to  the  plaintiff  as  ''  an  egotistical  and  over- 
estimated,  self -conceited  jackass,"  is  libelous  j^er  ae. 

APPEAL  from  the  Cbcuit  Court  for  Bayjidd  County. 

The  foDowing  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday: 

This  is  an  appeal  from  an  order  overruling  a  demurrer  to 
the  complaint  in  an  action  for  libel.  The  complaint  con- 
tains the  usual  coUoquiAim^  and  alleges  the  publication,  Sep- 
tember 13,  1888,  of  the  article  in  question,  which  is  set  out 
in  full,  with  appropriate  innuendoes,  and  is  headed,  "  His 
HoNOB,  James  Moley,"  followed  by  a  cut, —  a  representa- 
tion and  picture  of  a  jackass, —  and  that  is  followed  by  the 
balance  of  the  article,  to  wit : 

"  Monday  was  labor  day,  and  it  was  celebrated  in  Wash- 
burn in  a  very  fitting  maimer  by  a  torch-light  procession, 
consisting  of  about  150  torch  carriers,  who  marched  from 
the  K.  of  L.  haU  to  the  town  hall,  where  a  well-arranged 
programme  of  entertainment  was  nearly,  if  not  quite,  car- 
ried out.  y 

"  The  above  item  appeared  in  llist  week's  Itemizer,  and 
had  the  same  effect  on  an  egotistical  and  over-estimated, 
self -conceited  jackass,  who  claims  the  name  of  James  Moley  ^ 
as  a  red  rag  would  on  an  enraged  bulL  The  item  referred 
to  calls  for  no  apology  on  our  part,  as  there  is  not  a  word 
in  it  detrimental  to  the  above-mentioned  quadruped  or  the 
poor  laboring  men,  nor  can  it  be  so  construed ;  therefore 
we  shall  make  none.  We  have  neither  time  nor  space  this 
week  to  reply  to  the  article  of  the  above  gentleman  which 
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appeared  in  the  Ashland  News,  Sunday,  but  in  the  future 
look  out  for  breakers.    To  be  continued." 

For  the  appellants  there  was  a  brief  by  Cole  <&  G^Keefe^ 
attorneys,  and  RicJia/rd  Sleighty  of  counsel,  and  oral  argu- 
ment by  jRuhlee  A.  Cole. 

For  the  respondent  there  was  a  brief  by  Miles  dk  Shea^ 
and  oral  argument  by  W.  F.  Shea. 

Cassodat,  J.  It  has  been  repeatedly  held  by  this  court, 
in  effect,  that  a  written  publibation,  though  not  charging  a 
punishable  offense,  is  libelous  per  «^  if  it  tends  to  subject 
the  party  to  whom  it  refers  to  social  disgrace,  public  dis- 
trust, hatred,  ridicule,  or  contempt.  Bradley  v.  Cramer^ 
59  Wis.  309,  and  cases  there  cited ;  Oaw^reoAi  ^.  Swperior 
Pub.  Co,  62  Wis.  410.  Upon  this  demurrer,  the  allegations 
of  the  complaint  must  be  taken  as  true,  and  hence  the 
things  alleged  must  be  regarded  as  false,  and,  as  such, 
knowingly  published  by  the  defendant.  Oav/oreau  v.  Su- 
perior JPvh.  Co.  62  Wis.  407.  It  is  for  the  court  to  de- 
termine whether  a  publication  is  capable  of  the  meaning 
ascribed  to  it  in  the  complaint.  Ihid.;  Bradley  v.  Crammer, 
69  Wis.  312.  In  analogy  to  numerous  cases  in  this  and 
other  courts,  we  must  hold  that  the  publication  in  question 
is  capable  of  the  meaning  ascribed  to  it  in  the  complaint, 
and  is  therefore  libelous  per  ae.  Solverson  "O.  Peterson^  64 
Wis.  201;  S.  C  25  N.  W.  Kep.  14,  and  note;  Masauere  v, 
Dickens,  70  Wis.  87.     1 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 
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Hopkins  and  others,  Eespondents,  vs.  Stefan,  Appellant. 

May  1 — May  SO,  1890. 

Salb  op  CHATTEI&  (/)  Statute  of  frauds:  Original  or  collateral  prom- 
ise: Instructions  to  jury,  (f)  Contract  made  on  Sunday:  Benetced 
promise  on  secular  day.  {S)  BiU  of  particulars.  {4)  Evidence: 
Account  hooks. 

1.  The  question  being  as  to  whether  the  defendant  was  the  real  pur- 

chaser of  goods  shipped  to  a  third  person,  a  charge  to  the  jury  that, 
unless  the  defendant  promised  the  plaintiffs,  before  the  goods  were 
delivered,  unconditionaUy,  that  he  would  pay  for  them,  and  the 
plaintiffs  parted  with  their  goods  on  the  faith  of  such  promise,  there 
could  be  no  recovery,  is  Tield  to  have  been  sufficient  upon  that  point 

2.  Though  the  defendant's  original  promise  to  pay  for  the  goods  was 

made  on  Sunday,  he  is  liable  therefor  if  he  renewed  the  promise  on 
a  secular  day  and  the  goods  were  afterwards  delivered  on  a  secular 
day  upon  the  faith  of  such  renewed  promise. 

3.  It  appearing  by  the  bUl  of  particulars  furnished  by  the  plaintiffs  that 

certain  goods  charged  therein  had  been  paid  for,  there  was  no  error 
in  striking  out  such  item,  on  the  plaintiffs*  motion. 

4.  The  order-books  and  ledgers  of  the  vendors  were  admissible  in  evi- 

dence in  connection  with  the  testimony  of  the  clerks  who  made  the 
entries  therein  and  swore  to  their  correctness ;  and,  where  the  sale 
and  delivery  of  the  goods  was  abundantly  established  by  other  evi- 
dence, an  error,  if  any,  in  the  charge  to  the  jury  as  to  the  effect  of 
such  books  as  evidence,  was  immaterial 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

Action  to  recover  a  balance  of  $644.56,  alleged  to  be  due 
upon  an  account  for  goods  sold  and  delivered.  A  bill  of 
particulars  was  served.  The  defendant  denied  having  re- 
ceived certain  of  the  goods,  but  admitted  an  indebtedness 
of  $46.83,  and  tendered  judgment  for  that  amount.  The 
trial  resulted  in  a  verdict  in  favor  of  the  plaintiffs  for 
$685.07,  and  from  the  judgment  entered  thereon  the  de- 
fendant appealed.   Other  facts  will  appear  from  the  opinion. 

For  the  appellant  there  was  a  brief  by  Miles  cfe  S/iea, 
and  oral  argument  by  W.  F.  Shea.    They  contended,  mter 
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aUa^  that  the  trial  court  erred  in  admitting  the  entries  in 
the  order  books  as  evidence,  and  instructing  the  jury  that 
they  were  account  books  under  the  statute,  and  presump- 
tive evidence  of  the  charges  contained  in  them.  The  books 
were  not  such  as  are  made  prima  fade  evidence  by  sees. 
4186,  4187,  R  S.  They  were  not  account  books,  but  a  rec- 
ord of  orders  received.  There  was  no  intent  to  charge  the 
defendant  with  the  goods  at  the  time  of  the  entry  of  the 
orders,  as  appears  by  the  evidence  of  the  persons  making 
the  entries,  and  by  the  entries  themselves.  To  entitle  a 
book  to  be  received  in  evidence  under  the  statute  it  must 
be  a  register  of  business  actually  done,  and  not  of  orders, 
executory  contracts,  and  things  to  be  done  subsequently  to 
the  entry.    Fairchild  v,  Dennison^  4  Watts,  258 ;  Wilson  v. 

Wilson^  6  N.  J.  Law,  95 ;  Bradley  v.  Goodyear^  1  Day,  104^ 
106;  TerriU  v.  Beecher,  9  Conn.  344,  348-9.  The  entries 
must  have  been  made  for  the  purpose  of  charging  the  de- 
fendant with  the  debt.     Cooper  v.  Morrel,  4  Yeates,  341 ; 

Wilson  V.  Goodin,  Wright,  219. 

For  the  respondents  there  was  a  brief  by  Tomkins,  Mer- 
rill (&  /Smith,  and  oral  argument  by  W.  M,  Tomkins.  They 
argued,  among  other  things,  that  the  order-books  were  ad- 
missible in  connection  with  the  testimony  of  the  clerks  who 
made  the  original  entries  in  them.  They  were  not  prepared 
to  swear  positively  to  a  distinct  recollection  as  to  the  items 
sold  and  shipped,  but  they  did  swear  as  to  the  correctness 
of  the  entries,  and  such  entries  were  admissible  as  a  part 
and  explanatory  of  their  testimony.  Abbott's  Tr.  Ev. 
322  (38).  The  proof  was  complete  and  undisputed  as  to 
the  sale  and  shipment  of  these  goods  tb  B.  Marble,  Agent, 
without  the  introduction  of  the  books  under  the  statute,  and 
if  the  plaintiffs  failed  to  comply  technically  with  the  stat- 
ute for  the  introduction  of  them  as  books  of  account,  no 
harm  was  done ;  it  was  surplusage  of  proof. 
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Cole,  C.  J.  This  is  an  action  brought  to  recover  the 
balance  due  on  an  account  for  goods  sold  and  delivered. 
There  is  no  dispute  as  to  a  large  portion  of  the  account,  nor 
in  respect  to  the  amount  of  payments  which  have  been 
made  upon  the  same.  It  appears  that  the  plaintiffs  are 
wholesale  liquor  dealers  and  druggists,  doing  business  in 
Milwaukee.  Previous  to  the  dealings  in  question  the  de- 
fendant had  been  in  the  saloon  business  in  Ashland,  but  had 
sold  out  his  stock  and  had  rented  his  saloon  to  one  Marble, 
who  for  a  time  continued  to  carry  on  the  business  in  his 
own  name.  It  appears  that  a  traveling  salesman  of  the 
plaintiffs,  by  the  name  of  Hadley,  sold  the  goods  in  contro- 
versy either  to  the  defendant  or  to  Marble.  Undeniably, 
the  goods  were  shipped  by  the  plaintiffs  to  Marble.  Had- 
ley testified,  in  substance,  that  about  February  5, 1887,  it 
being  Sunday,  he  had  an  interview  with  the  defendant,  at 
Washburn,  on  the  subject  of  furnishing  Marble  with  goods 
for  his  saloon,  and  that  it  was  then  agreed  between  him  and 
the  defendant  that  the  plaintiff  should  sell  and  ship  liquors 
to  Marble  as  agent,  and  charge  them  to  the  defendant,  who 
would  be  responsible  for  them.  The  litigated  point  in  the 
case  was  whether  the  goods  were  really  sold  to  the  defend- 
ant under  this  arrangement,  upon  his  credit  and  promise  to 
pay  for  them,  or  whether  they  were  in  fact  sold  to  Marble 
upon  the  defendant's  promise  that  he  would  be  answerable 
for  the  contract  price  in  the  event  Marble  did  not  pay  for 
them. 

There  was  no  promise  in  writing  on  the  part  of  thfe  de- 
fendant to  answer  for  the  default  of  Marble,  as  it  was  es- 
sential there  should  be  to  hold  him  upon  the  collateral 
promise.  But  it  is  insisted  on  the  part  of  the  plaintiffs  that 
the  promise  of  the  defendant  was  an  original  undertaking, 
and  that  the  goods  were  in  fact  sold  to  him  upon  his  prom- 
ise that  he  would  pay  for  them.  There  is  some  conflict  in 
the  evidence  as  to  the  original  agreement  upon  which  the 


Digitized  byVjOOQlC 


48  SUPKEME  COUET  OF  WISCONSIN.         Vol. 

Hopkins  and  others  tb.  Stefan. 

goods  were  sold ;  but  it  is  very  clear  that,  under  the  charge 
of  the  court  upon  this  question  of  fact,  the  jury  must  have 
found  that,  though  the  goods  were  shipped  to  Marble,  yet 
they  were  sold  on  the  credit  of  the  defendant's  promise 
that  he  would  be  responsible  for  them,  and  that  he  was  the 
real  purchaser.  That  being  the  case,  the  defendant's  promise 
was  an  original  one,  supported  by  sufficient  consideration, 
and  is  binding  upon  him.  The  court  very  fairly  submitted 
this  question  to  the  jury,  and  we  must  assume  that  the  de- 
fendant made  an  unconditional  promise  to  pay  for  the  goods 
before  they  were  shipped  to  Marble.  In  fact  and  in  law, 
then,  he  was  the  real  purchaser  of  the  goods  and  is  liable 
for  their  payment ;  for  the  jury  were,  in  effect,  told  that, 
unless  they  were  satisfied  from  the  evidence  that  the  de- 
fendant promised  the  plaintiffs  or  their  agents,  before  the 
goods  were  delivered,  unconditionally,  that  he  would  pay 
for  them,  and  that  the  plaintiffs  parted  with  their  goods  on 
the  faith  of  such  promise,  there  could  be  no  recovery 
against  the  defendant  for  the  contract  price  of  such  goods. 
This  is  all  that  it  was  necessary  for  the  court  to  charge  on 
the  question  as  to  whether  the  defendant  was  or  was  not 
the  actual  purchaser  of  the  goods. 

Some  errors  are  assigned  on  the  rulings  of  the  court  on 
the  trial.  In  the  bill  of  particulars  which  was  furnished  by 
the  plaintiffs  was  an  item  or  charge  of  $40.63  for  goods 
which  were  shipped  to  Stefan  &  Co.  The  credits  showed 
that  these  goods  had  been  paid  for,  and  on  motion  of  the 
plaintiffs  this  item  was  stricken  out  of  the  biU  of  particu- 
lars. This  item  was  improperly  included  in  the  bill  of  par- 
ticulars, and  was  rightfully  stricken  out.  The  court  had 
power  to  aUow  such  an  amendment  of  the  bill  of  particu- 
lars, and  the  ruling  could  not  have  prejudiced  the  defend- 
ant. 

Another  exception  taken  was  to  the  admission  in  evidence 
of  the  plaintiffs'  order-books  and  ledgers,  because  it  did  not 
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appear  that  they  contained  the  original  entries  or  charges 
for  the  goods  sold  and  delivered.  There  was  abundant  tes- 
timony aside  from  these  books  to  prove  a  sale  and  delivery 
of  the  goods  in  dispute.  The  plaintiffs'  clerks  and  the  freight 
agent  of  the  railroad  company  testified  to  the  fact,  and  that 
evidence  was  uncontradicted.  But  we  think  the  order- 
books  were  admissible  in  connection  with  the  testimony  of 
the  clerks  who  made  the  original  entries  and  swore  to  their 
correctness.  The  fact  of  a  sale  and  delivery  of  the  goods 
did  not  rest  upon  these  entries  alone,  but  was  abundantly 
established  by  the  other  proof  in  the  case.  So  that  what- 
ever was  said  by  the  court  in  the  charge  about  the  books 
being  account  books  under  the  statute,  and  presumptive 
evidence  of  the  charges  contained  in  them,  was  unimpor- 
tant, even  if  the  charge  in  that  regard  was  not  strictly  ac- 
curate,—  a  point  it  is  not  necessary,  upon  the  undisputed 
facts,  to  decide. 

Some  instructions  were  asked  on  the  part  of  the  defend- 
ant which  were  refused.  That  ruling  is  excepted  to  and 
assigned  for  error.  Without  reciting  these  instructions  at 
length,  it  is  sufficient  to  say  in  regard  to  them  that  all  the 
law  which  they  embraced  which  was  applicable  to  the  evi- 
dence is  contained  in  the  charge  of  the  court.  We  have  al- 
ready alluded  to  the  question  as  to  whether  or  not  the 
defendant  was  the  actual  purchaser  of  the  goods,  and  what 
was  stated  by  the  court  upon  that  point.  According  to  the 
testimony  of  the  witness  Hadley,  the  agreement  which  he 
made  with  the  defendant  about  being  responsible  for  goods 
sold  and  shipped  to  Marble  was  made  on  Sunday.  The 
court  was  asked  to  charge  that  no  cause  of  action  could  be 
maintained  on  a  contract  made  on  Sunday.  The  court  did 
distinctly  charge  that  a  contract  made  on  Sunday  was  void, 
and  that  if  a  party  had  to  trace  his  right  through  such  an 
illegal  contract  he  could  not  recover.  There  was  evidence 
that  the  defendant  said  to  Hadley,  a  day  or  two  after  the 
Vol.77— 4 
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conversation  on  Sunday  when  he  made  the  first  promise, 
"  that  he  would  be  responsible  for  anything  sold  to  Marble 
by  Hadley."  This  is  what  the  witness  Ver  Plank  testified 
to,  who  heard  that  promise.  This  was  a  new  agreement, 
made  upon  a  secular  day.  If  the  goods  were  shipped  hy 
the  plaintiffs  and  received  by  the  defendant  or  by  Marble 
on  a  secular  day,  on  the  faith  of  the  defendant's  engagement 
made  upon  such  a  day  to  pay  for  them,  then  he  would  be 
legally  liable  to  pay  for  them,  though  a  similar  promise  may 
have  been  made  on  Sunday  to  the  same  effect ;  and  this,  in 
substance,  was  what  the  circuit  judge  charged.  The  court 
said  also,  to  the  jury,  if  they  should  find  that  the  defendant 
in  the  case  made  no  promise  except  the  one  said  to  have 
been  made  on  Sunday,  and  he  having  received  the  goods  on 
a  secular  or  business  day,  not  having  made  any  promise  on 
a  secular  or  business  day,  they  would  be- justified  in  bring- 
ing in  a  verdict  against  him  only  for  the  amount  he  admitted 
to  be  due  the  plaintiffs.  This  charge  was  very  favorable  to 
the  defendant, —  as  much  so  as  the  law  would  warrant. 
See  Schmidt  v.  Thomas,  75  Wis.  529.  In  this  case  the  de- 
fendant made  an  oral  contract  to  buy  an  organ,  book,  and 
stool  for  $65.  No  money  was  paid,  and  there  was  no  deliv- 
ery at  that  time.  Plaintiff  delivered  the  organ  on  Sunday. 
Afterwards,  defendant  said  to  plaintiff,  in  regard  to  the 
organ,  "  I  like  it  first  rate,"  and  inquired  for  the  book  and 
stool,  which  were  thereafter  delivered.  It  was  held  that, 
though  the  contract  was  void  under  the  statute  of  frauds, 
and  the  delivery  made  on  Sunday,  the  jury  were  warranted 
in  finding  that  there  had  been  a  subsequent  acceptance 
validating  the  contract.  That  case  goes  further  than  nec- 
essary to  sustain  this  judgment. 

We  see  no  errors  in  the  record  which  should  reverse,  and 
the  judgment  of  the  circuit  court  is  therefore  afilrmed. 

£i/  the  Court. —  Judgment  affirmed. 
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Johnson,  Respondent,  vs.  The  Ashland  Wateb  Company, 

Appellant. 

May  l—Mdy  eo,  1890. 

Master  and  servant:  Injury  from  negligence:  FeUovyservants:  Warning 

of  danger, 

1.  The  foreman  in  charge  of  the  work  of  laying  water-mains  for  the  de- 

f  endant»  was  personally  engaged  in  calking  certain  iron  pipes  which 
had  been  placed  for  that  purpose  upon  blocks.  The  plaintiff,  while 
helping  him  to  raise  the  pipes,  was  injured  by  one  of  them  falling 
from  the  blocks.  Edd^  that  the  negligence,  if  any,  of  the  foreman 
in  not  properly  securing  the  pipes  upon  the  blocks  was  the  negli- 
gence of  a  fellow-servant  of  the  plaintiff,  for  which  the  defendant 
is  not  liable 

2.  The  evidence  (stated  in  the  opinion)  is  held  not  to  show  a  failure  on 

the  part  of  the  defendant  to  employ  a  sufficient  number  of  men  or 
to  fiunish  proper  appliances  to  do  the  work  safely. 

3.  Where  the  dangers  of  an  employment  are  obvious  to  any  one  of  or- 

dinary intelligence,  the  employer  is  under  no  legal  obligation  to 
warn  an  employee  thereof! 

APPEAL  from  the  Circuit  Court  for  Ashlcmd  County. 

This  is  an  action  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  through  the  alleged  negligence  of 
the  defendant  company. 

At  the  time  of  the  injury  the  company  was  operating 
water-works  at  Ashland,  and  was  extending  the  same.  The 
ditching  for  the  mains  was  done  by  independent  contractors, 
and  the  plaintiff  was  in  their  employ.  The  calking  and  lay- 
ing of  the  pipes  in  the  trenches  was  done  directly  by  the  com- 
pany, under  the  supervision  of  its  general  superintendent, 
one  Pooley.  When  he  was  absent  one  Gandsey  was  fore- 
man of  the  work  and  had  exclusive  charge  of  it.  At  the 
time  the  accident  occurred,  Pooley  was  temporarily  absent. 
Gkindsey  had  placed  three  of  the  iron  pipes  upon  shingle 
blocks  near  the  trench,  for  the  purpose  of  calking  them. 
These  pipes  were  each  twelve  feet  long,  six  inches  in  diam- 
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eter,  and  weighed  300  pounds  each.  One  block  was  placed 
under  each  pipe,  near  the  end.  Gandsey  desired  to  raise 
one  of  the  joints  about  an  inch,  to  place  it  in  a  level  posi- 
tion. Plaintiff  was  working  upon  the  trench  near  the  pipes. 
Gandsey  called  on  him  for  assistance,  and  directed  him  to 
lift  the  joint.  He  did  so,  using  a  stick  of  cord-wood  for  a 
lever,  when  the  pipes  rolled  off  the  blocks,  and  one  of  them 
fell  against  and  broke  the  plaintiff's  leg,  which  is  the  injury 
complained  of. 

The  negligence  alleged  was  the  failure  of  the  company  to 
furnish  suitable  implements  and  appliances,  and  a  proper 
number,  of  men,  to  do  the  work  safely.  Plaintiff  was  not 
an  expert  in  the  business  of  laying  pipes.  Some  months 
later  the  plaintiff  signed  a  written  satisfaction  for  and  re- 
lease of  the  company  from  aU  damages  on  account  of  his 
injuries.  The  testimony  tended  to  show  that  the  plaintiff 
signed  such  instrument  without  knowing  its  contents,  and 
without  any  intention  to  release  the  company. 

The  foregoing  facts  were  proved  on  the  trial,  together 
with  certain  other  facts  stated  in  the  opinion.  At  the  close 
of  the  trial  the  defendant  asked  the  court  to  instruct  the 
jury  to  return  a  verdict  in  its  favor.  This  proposed  instruc- 
tion was  refused.  The  jury  found  for  the  plaintiff,  and  as- 
sessed his  damages  at  $2,000.  A  motion  by  the  defendant 
for  a  new  trial  was  denied,  and  judgment  entered  for  the 
plaintiff  pursuant  to  the  verdict.  The  defendant  appeals 
from  the  judgment. 

For  the  appellant  there  was  a  brief  by  TomTcms^  MerriU 
cfe  Smithy  and  oral  argument  by  W,  M.  Tomhins. 

A.  E.  DixoTij  for  the  respondent. 

Lyon,  J.  This  case  was  here  on  a  former  appeal  from  an 
order  overruling  a  demurrer  to  the  complaint.  The  order 
was  aflBrmed.  71  Wis.  553.  It  was  there  held  that,  under 
the  facts  stated  in  the  complaint,  the  plaintiff  was  a  servant 
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of  the  defendant  company  when  injured.  The  facts  in  that 
behalf,  thus  alleged,  were  substantially  proved  on  the  triaL 
It  is  therefore  Te%  adjucUcdta  in  the  case  that  the  plaintiff 
was  such  servant  at  the  time,  and  is  entitled  to  the  same 
protection  as  any  other  servant  of  the  company.  It  was 
also  held  on  the  former  appeal  that,  if  the  proximate  cause 
of  the  injury  was  the  failure  of  the  company  to  furnish  a 
sufficient  number  of  men  to  raise  the  pipes,  the  company  is 
liable  for  the  injury,  unless  the  circumstances  show  that  the 
plaintiff  assumed  the  risks  incident  to  doing  the  work  with 
an  insufficient  number  of  men.  And  it  may  be  observed 
here  that,  with  the  same  qualification,  the  company  is  liable 
in  like  manner  if  it  failed  to  furnish  suitable  and  proper 
implements  and  appUances  with  which  to  do  the  work,  and 
such  failure  was  the  proximate  cause  of  the  injury. 

The  questions  first  to  be  determined  are :  Did  the  com- 
pany fail  to  perform  its  duty  in  the  mq.tter  of  furnishing 
either  proper  implements  and  appliances  or  a  sufficient 
number  of  men  for  the  work?  And  if  it  so  failed  in  either 
or  both  particulars,  was  such  failure  the  direct  cause  of  the 
injury  complained  of? 

1.  AU  that  was  required  to  raise  the  joint,  besides  a  lever 
(which  was  conveniently  at  hand),  were  suitable  blocks  for 
the  pipes  to  rest  upon,  and  suitable  wedges  to  hold  the  pipes 
in  position.  The  testimony  is  undisputed  that  the  company 
provided  these,  thus  performing  its  duty  in  those  particu- 
lars. 

It  is  not  conclusively  proved  that  the  pipes  were  not 
properly  wedged  when  plaintiff  attempted  to  raise  the  joint. 
Indeed  the  testimony  is  very  strong,  if  not  conclusive,  the 
other  way.  But  this  point  is  not  material  in  the  case,  for 
the  reason  that,  if  there  was  negligence  in  not  properly  se- 
curing the  pipes,  it  was  clearly  the  negligence  of  Gandsey, 
who,  for  that  purpose,  was  a  feUow-servant  of  the  plaintiff, 
and  not  the  representative  of  the  company,  which  had  fully 
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discharged  its  duty  to  the  plaintiff  in  that  respect  by  fur- 
nishing proper  implements,  etc.,  with  which  to  do  the  work. 
Pemhd  V.  a,  M.  <&  St.  P.  E.  Co.  62  Wis.  338.  There  are 
many  other  decisions  of  this  court  to  the  same  effect. 

The  testimony  proves  conclusively  that  the  company  was 
not  in  default  for  not  informing  the  plaintiff  of  the  dangers 
incident  to  the  employment.  These  were  visible,  and  any 
man  of  ordinary  intelligence,  in  the  exercise  of  ordinary 
care,  although  not  an  expert  in  the  business,  could  not  have 
failed  to  see  and  comprehend  them.  In  such  case,  the  em- 
ployer is  under  no  legal  obligation  to  warn  the  servant  of 
danger.    This  is  elementary  law. 

2.  There  is  some  testimony  which  tends  to  show  that,  in 
the  general  business  of  laying  down  the  pipes,  there  should 
be  two  men  employed  besides  the  foreman,  particularly  in 
putting  the  pipes  on  the  blocks  for  calking,  and  lowering 
them  into  the  trench.  The  plaintiff's  witness  Jones  testi- 
fied that .  in  order  to  raise  the  joints  of  pipes  located  as 
those  in  question  were,  and  put  under  them  blocks  or  wedges 
to  hold  them  in  position,  "  one  man  can,  with  a  lever,  lift 
the  pipe  near  the  joint,  safely,  while  the  other  man  is  plac- 
ing a  wedge  under;  one  to  lift  and  the  other  to  put  a 
wedge  under  would  be  enough  for  that  purpose."  This  is 
just  what  Gandsey  and  the  plaintiff  were  doing  when  the 
accident  happened.  Another  of  plaintiff's  witnesses,  one 
Friesenburg,  testified  that  in  doing  the  work  he  would 
want  three  men, —  two  with  a  bar  each,  and  one  to  put 
under  the  blocking.  But  he  added  "  if  one  man  had  a  bar 
six  or  eight  feet  long,  that  would  answer."  The  plaintiff 
had  a  suitable  lever  with  which  to  raise  the  joint.  He  testi- 
fied that  with  it  he  raised  the  joint  easily.  Both  these 
witnesses  were  experts.  The  plaintiff  testified  that  two 
men  could  have  done  the  work  if  the  pipes  were  wedged. 
The  testimony  above  stated  is  all  there  is  on  the  subject. 
Obviously,  it  fails  entirely  to  prove  that  more  men  should 
have  been  employed  to  raise  the  joint  of  the  pipes. 
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Moreover,  we  do  not  find  any  testimony  tending  to  show 
that,  had  another  man  been  employed  in  the  work,  the  ao- 
cident  would  probably  have  been  avoided.  In  the  absence 
of  such  proof,  it  is  difficult  to  hold  that  the  failure  to  em- 
ploy another  man  was  the  proximate  cause  of  the  injury 
complained  of. 

There  being  an  entire  failure  of  proof  that  the  injury  was 
caused  by  any  negligence  of  the  company  in  furnishing 
either  men  or  appliances  suitable  for  the  work,  and  it  con- 
clusively appearing  that  the  company  was  not  in  default  for 
not  informing  plaintiflf  of  the  dangers  of  the  employment, 
the  court  should  have  directed  the  jury  to  return  a  verdict 
for  the  company. 

3.  The  conclusions  reached  on  the  other  questions  in  the 
case  render  it  unnecessary  to  consider  the  question  of  the 
validity  of  the  alleged  release. 

By  the  CovH. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  cause  will  be  remanded  for  a  new  trial 


Boyington  and  another.  Appellants,  vs.  Swebnet,  Eespond- 

ent. 

May  1 — May  iO,  1890, 

Sale  of  chattels:  Delivery:  Who  to  furnish  carsf  Beasonable  time:  Delay: 
Destruction  by  fire:  Counterclaim:  Modijkaiion  of  contract:  Evi- 
dence: Instructions  to  jury, 

1.  In  a  contract  for  the  sale  of  logs,  which  were  to  be  cut  and  hauled 
to  the  railroad  within  a  certain  time,  the  vendor  agreed  to  load  them 
upon  the  cars  as  ordered  by  the  vendees,  and  the  title  was  to  vest  in 
the  vendees  as  fast  as  they  were  loaded.  There  being  no  express 
provision  on  the  subject,  it  is  Jield  that  the  cars  were  to  be  fur- 
nished by  the  vendees  and  within  a  reasonable  time  after  the  logi 
were  ready  to  be  loaded. 
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2l  Whether  a  delay  <^  more  than  two  monthfl  in  famishing  the  cars 
was  reasonable  or  not^  was  a  question  property  left  to  the  jury. 

&  llf  after  the  vendees  were  notified  that  the  logs  were  ready  to  be 
loaded,  they  n^ected  for  an  unreascmaUe  time  to  famish  the  cars, 
and  thereafter  the  logs  were  destroyed  by  fire,  the  loss  should  fall 
upon  them,  and  the  vendor  may  recover  the  contract  price  of  ^le 
logs  destroyed,  as  though  they  had  been  deliyered,  less  the  cost  of 
loading  them  upon  the  cars. 

4.  Such  recovery  may  be  had,  in  an  action  by  the  vendees  for  a  failure 

to  deliver  the  logs,  upofa  a  counterclaim  setting  forth  the  facts  and 
claiming  to  recover  as  for  a  full  performance  of  the  contract 

5.  If,  after  tiie  logs  were  ready  to  be  loaded,  the  vendees  fully  accepted 

them  and,  for  a  valuaUe  consideration,  agreed  to  relieve  the  vendor 
from  the  duty  of  loading  them  and  to  do  the  loculing  themselves, 
the  subsequent  destruction  of  the  logs  was  their  loss. 
a  An  instruction  that  if  the  jury  believe  a  witness  has  not  stated  the 
truth  they  may  reject  his  testimony,  but  that  they  should  not  re- 
ject it  without  reascHi  or  without  due  care,  held  not  erroneous. 

APPEAL  from  the  Circuit  Court  for  Price  County. 

The  following  statement  of  the  case  was  prepared  by 
Ifr.  Justice  Taylor  as  a  part  of  the  opinion : 

The  plaintiffs,  Boyington  <&  AtweU,  brought  this  action 
against  the  respondent,  Sweeney^  to  recover  damages  for 
the  nonperformance  of  a  contract  of  which  the  following  is 
a  copy,  viz.  : 

"  This  agreement,  made  and  entered  into  this  15th  day 
of  July,  1886,  by  and  between  James  Sweeney^  of  Price 
county,  Wisconsin,  party  of  the  first  part,  and  Boyington 
cfe  AtweU^  of  Price  county,  Wisconsin,  party  of  the  second 
part,  witnesseth,  that  said  party  of  the  first  part  does  sell 
to  the  party  of  the  second  part  aU  pine  logs  cut  and  to  be 
cut  from  aU  lands  owned  by  said  party  of  first  part  in  sec- 
tion thirty  (30),  and  section  nineteen  (19),  township  thirty- 
nine  (39),  range  one  (1)  east.  In  consideration  of  which, 
said  party  of  second  part  agrees  to  pay  to  said  party  of 
said  first  part,  for  all  logs  that  will  scale  twelve  inches  at 
top  end,  and  one  half  sound,  the  sum  of  five  dollars  and 
fifty  cents  per  thousand  feet,  board  measure,  and  for  all 
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logs  less  than  twelve  inches  at  top  end,  and  that  will  not 
scale  one  half  sound,  the  sum  of  three  dollars  per  thousand 
feet,  board  measure.  Said  party  of  first  part  agrees  to 
log  at  least  one  million  five  hundred  thousand  feet  of  said 
logs  this  summer,  and  the  balance  during  the  spring  of 
1887,  and  furthermore  agrees  to  load  all  logs  on  cars  at 
Sweeney's  side  track  of  Wisconsin  Central  Eailroad  Com- 
pany, as  ordered  by  said  party  of  second  part,  and  to  fur- 
nish crew  enough  to  load  forty  cars  and  more  if  practicable 
per  day,  the  logs  to  be  scaled  by  a  competent  scaler  to  be 
agreed  upon  by  both  parties,  and  further  agree  that  the 
title  to  said  logs  shaU  vest  in  the  said  second  named  party 
as  fast  as  loaded  on  cars,  and  that  said  party  of  first  part 
will  forever  warrant  and  defend  the  title  to  said  logs  in 
second  named  party  free  and  clear  of  all  incumbrances, 
payments  to  be  made  as  follows :  One  thousand  dollars  cash, 
and  note  for  one  thousand  dollars  payable  in  sixty  days 
without  interest ;  balance  of  value  of  first  two  thirds,  when 
demanded,  about  November  1st,  1886,  of  all  logs  scaled; 
the  remaining  one  third  to  be  paid  January  10th,  1887. 

"  James  Sweeney,  [Seal.] 

"  Boyington  &  Atwell,     [Seal] 

"  B.  H.  Sunderland,  Witness. 

"  G.  J.  Altrecht,  Witness. 

"  As  amendment  to  the  foregoing  contract,  party  of  the 
first  part  agrees  to  load  forty  cars  or  more,  if  in  his  power. 

"  James  Sweeney,  [Seal] 

"  Boyington  &  Atwell,     [Seal] 

"  B.  H.  Sunderland,  Witness. 

"  G.  J.  Altrecht,  Witness." 

The  plaintiffs  allege  several  breaches  of  this  contract  on 
the  part  of  the  defendant :  I^irst,  that  the  defendant  re- 
fused to  load  1,179,550  feet  of  said  logs  on  the  cars  as  he 
contracted  to  do,  and  that  plaintiffs  were  compelled  to  and 
did  pay  the  sum  of  $854.19  for  loading  the  same;  second^ 
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that  plaintiffs  had  advanced  to  the  defendant  on  said  con- 
tract, in  money,  merchandise,  etc.,  $15,625.43,  and  $172  to 
pay  the  scaler,  half  of  which  should  be  paid  by  the  defend- 
ant, making*  the  whole  amount  advanced  $15,711.43,  and 
that  the  whole  contract  price  of  the  logs  received  on  said 
contract  was  the  sum  of  $14,052.42 ;  thirds  that  plaintiffs 
have  requested  and  demanded  of  the  defendant  that  he  de- 
liver to  them  all  of  the  pine  logs  cut  by  the  defendant  upon 
the  lands  described  in  the  contract  during  the  summer  of 
1886  and  the  spring  of  1887,  or  pay  back  to  the  plaintiffs 
the  sum  so  overpaid  by  them  on  said  contract,  and  that  the 
defendant  has  refused  so  to  do.  They  claim  damages  for 
the  sum  of  $1,659,  with  interest  from  May  1, 1887,  and  also 
for  the  sum  of  $854.19  for  the  expense  of  loading  said  logs, 
and  interest  from  May  1, 1888. 

The  plaintiffs,  as  a  separate  cause  of  action,  claimed  the 
further  sum  of  $541.22  for  work  and  labor  performed,  and 
goods  sold  and  delivered  to  the  defendant,  and  for  money 
paid  out  and  expended  by  the  plaintiffs  for  the  defendant, 
at  his  request,  between  the  6th  of  July,  1886,  and  the  Ist 
of  December,  1887,  and  claims  judgment  for  the  sum  of 
$2,513.20  with  interest  from  May  1,  1888,  and  for  the  fur- 
ther sum  of  $268.70  with  interest  from  January  1, 1888, 
and  the  further  sum  of  $600  damages,  etc. 

To  this  complaint  the  defendant  answered,  admitting  the 
contract  set  out  in  the  complaint,  and  alleging  that  by  said 
contract  the  plaintiffs  agreed  to  furnish  at  said  Sweeney's 
side  track  suflcient  cars  on  which  to  load  said  logs,  which 
the  defendant  should  put  and  place  at  said  side  track,  and 
to  furnish  the  same  in  a  reasonable  time  after  said  logs 
should  be  put  in  and  placed  at  said  side  track  by  the  de- 
fendant. The  defendant  then  alleges  that,  under  said  con- 
tract, he  caused  to  be  cut  from  the  lands  described  in  the 
contract  3,406,538  feet,  board  measure,  and  delivered  said 
logs  to  the  plaintiffs  at  said  Sweeney's  side  track,  ready  and 
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fit  to  be  there  loaded  on  the  cars,  before  the  15th  day  of 
March,  1887,  and  of  these  logs  3,039,123  feet  would  scale 
twelve  inches  at  the  top,  and  were  one  iiaM  sound,  and  that 
those  that  would  scale  less  than  twelve  inches  at  the  top,  or 
would  not  scale  one  half  sound,  were  in  amount  367,415 
feet.  The  answer  further  alleges  that  at  all  times  from  the 
15th  of  March  to  the  10th  of  May,  1887,  he  was  ready  and 
willing  to  load  said  logs  on  the  cars  at  said  side  track,  and 
kept  for  that  purpose  a  suitable  crew  of  men;  that  a  few 
days  after  the  15th  of  March,  1887,  and  several  times  there- 
after and  before  the  10th  of  May,  1887,  he  notified  the 
plaintiffs  that  the  logs  were  at  thef  side  track  ready  to  be 
loaded,  and,  that  he  was  ready,  willing,  and  desirous  of 
loading  the  same,  and  requested  the  plaintiffs  to  furnish  the 
cars  for  that  purpose ;  that  during  all  that  time  the  plaint- 
iffs neglected  and  refused  to  furnish  any  cars  at  said  side 
track  on  which  to  load  said  logs.  And  the  defendant 
further  alleges  that  more  than  a  reasonable  time  to  furnish 
said  cars  had  expired  after  said  logs  were  placed  by  defend- 
ant at  the  side  track  ready  to  be  loaded,  etc.,  and  that,  by 
reason  of  the  neglect  of  the  plaintiffs  to  furnish  such  cars 
within  a  reasonable  time  for  loading  the  same,  the  title  of 
said  logs,  and  the  risk  of  injury  thereto,  had  fully  vested  in 
the  plaintiffs,  and  that  said  logs  were  their  property  on  the 
10th  day  of  May,  1887.  The  answer  then  proceeds  as  fol- 
lows: 

"  And  the  defendant  alleges  that  before  the  fire  herein 
mentioned,  and  on  or  about  the  10th  day  of  May,  1887,  he 
fully  settled  with  the  plaintiffs  the  said  contract  and  the 
logging  done  thereunder  and  all  matters  relating  to  the 
same,  and  it  was  then  found  and  agreed  between  them  that 
the  quantity  of  logs  which  the  defendant  had  put  in  for  the 
plaintiffs  under  the  said  contract,  and  delivered  at  said  side 
track,  was,  of  the  aforesaid  first  kind,  3,039,123  feet,  and  of 
the  aforesaid  second  kind,  367,415  feet,  as  before  stated,  and 
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that  the  contract  price  for  the  same  was  $17,817.41 ;  and 
the  plaintiffs  then  and  there  accepted  the  said  logs,  and  all 
of  the  same,  and  assumed  and  took  upon  themselves  the 
loading  of  said  logs  still  remaining  unloaded  at  said  side 
track,  at  thirty-five  cents  per  thousand  feet,  and  agreed  to 
and  with  the  defendant  to  charge  him  that  sum  per  thou- 
sand feet  for  the  loading  thereof,  and  the  defendant  then 
and  there  agreed  to  pay  the  plaintiffs  that  sum  per  thou- 
sand feet  for  their  taking  upon  themselves  the  loading  of 
said  logs. 

^^And  alleges,  on  information  and  belief,  that  at  said 
time  the  quantity  of  said  logs  at  said  side  track,  and  not 
loaded  on  cars,  was  about  1,900,000  feet,  and  the  said  price 
for  loading  the  same  was  $665.  And  he  alleges  that  after- 
wards, and  about  the  20th  day  of  May,  1887,  said  logs  at 
said  side  track  caught  on  fire,  and  many  of  them  were  re- 
moved from  said  side  track  to  save  being  burned ;  and  this 
defendant  immediately  thereafter  replaced  the  same  at  said 
side  track  ready  for  loading,  and  before  the  commencement 
of  this  action  fully  performed  all  the  terms  and  conditions 
of  said  contract  on  his  part  to  be  done. 

"  And  by  reason  of  the  foregoing  the  plaintiffs  became 
indebted  to  the  defendant  in  the  sum  of  $17,152.41 ;  and  the 
same  was  due  on  the  10th  day  of  May,  A.  D.  1887,  and  has 
not  been  paid  in  whole  or  in  part,  except  so  far  as  herein- 
after set  forth." 

The  defendant  then  answered  and  by  way  of  counter- 
claim set  up  the  same  facts  as  above  stated  in  his  answer, 
and  claimed  that  he  had  fully  performed  the  contract  on 
his  part  and  that  there  was  a  balance  due  him  from  the 
plaintiffs  on  said  contract  of  the  sum  of  $1,626.98. 

On  the  trial  in  the  court  below  the  jury  found  a  verdict 
in  favor  of  the  defendant,  and  against  the  plaintiffs,  for  the 
sum  of  $500.  The  plaintiffs  appeal  to  this  court,  and  allege 
as  errors  "  (1)  that  the  court  below,  against  plaintiffs'  ob- 
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jections,  admitted  immaterial,  irrelevant,  and  incompetent 
evidence ;  (2)  that  the  court  below  erred  in  its  instructions 
to  the  jury,  and  in  refusing  to  instruct  them  as  requested 
by  the  plaintiffs ;  (3)  that  the  verdict  is  contrary  to  law  and 
evidence;  (4)  that  the  court  erred  in  denying  plaintiffs' 
motion  to  set  aside  the  verdict  and  grant  a  new  trial." 

For  the  appellants  there  was  a  brief  by  Cate^  Jones  i& 
Sa/nhomy  and  oral  argument  by  D.  IZoyd  Jones. 

H,  H.  Rayden^  for  the  respondent. 

Tatlob,  J.  The  contention  made  by  the  learned  counsel 
for  the  plaintiffs  is  that,  as  the  written  contract  between  the 
parties  does  not  state  who  shall  furnish  the  cars  upon  which 
the  logs  were  to  be  loaded  at  the  switch,  it  was  improper 
to  admit  parol  evidence  for  the  purpose  of  showing  that 
the  plaintiffs  were  to  furnish  them.  This  objection  was  not 
much  relied  upon  by  the  learned  counsel  on  the  argument 
in  this  court,  and  it  is  evident  to  us  that,  in  the  absence  of 
any  evidence  on  the  subject  except  the  contract  itself,  the 
learned  judge  was  right  in  instructing  the  jury  that  it  was 
the  duty  of  the  plaintiffs  to  furnish  the  cars.  The  duty  of 
the  defendant  in  regard  to  the  delivery  of  the  logs  under  the 
contract  ended  when  they  were  placed  on  the  cars.  By  the 
terms  of  the  contract,  the  plaintiffs  were  to  receive  them 
on  the  cars,  and  then  the  absolute  title  passed  to  them.  The 
defendant  was  in  no  way  bound  to  pay  for  the  use  of  the 
cars  on  which  they  were  to  be  loaded,  or  to  pay  for  their 
transportation  after  they  were  placed  on  the  cars.  The 
plain  inference  to  be  derived  from  the  contract  is  that  the 
plaintiffs  were  to  furnish  the  cars  to  receive  and  transport 
the  logs  to  their  destination.  The  admission  of  parol  evi- 
dence shoAving  that  such  was  the  interpretation  of  the  con- 
tract by  the  parties  did  not,  therefore,  prejudice  the  plaintiffs. 
Had  the  contract  been  so  uncertain  and  ambiguous  on  this 
point  as  to  have  left  the  matter  in  doubt  as  to  whose  duty 
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it  was  to  furnish  the  cars,  it  would  probably  have  been  com- 
petent to  show  what  the  understanding  of  the  parties  was  by 
parol  evidence. 

But  the  more  important  question  raised  by  the  learned 
counsel  for  the  plaintiffs  arises  upon  the  other  provision  in 
the  contract  in  regard  to  the  delivery  of  the  logs.  The  con- 
tract, after  having  described  the  logs  which  were  to  be  cut 
and  delivered  by  the  defendant  to  the  plaintiffs,  and  fixed 
the  price  therefor,  provides  as  follows :  "  Said  party  of  the 
first  part  [Sweeney^  the  defendant]  agrees  to  log  at  least 
1,500,000  feet  of  said  logs  in  the  summer  of  1886,  and  the 
balance  during  the  spring  of  1887,  and  furthermore  agrees 
to  load  all  logs  on  cars  at  Sweeney's  side  track  of  Wisconsin 
Central  Kailroad  Company,  as  ordered  hy  said  party  of  the 
second  part  [the  plaintiffs  in  this  action],  and  to  furnish 
enough  crews  to  load  forty  cars  and  more  if  practicable 
per  day,  the  logs  to  be  scaled  by  a  competent  scaler  to  be 
agreed  upon  by  both  parties,  and  further  agree  that  the 
title  to  said  logs  shall  vest  in  the  said  second  named  party 
as  fast  as  loaded  on  cars."  It  is  insisted  by  the  learned 
counsel  for  the  plaintiffs  that  under  this  contract  the  plaint- 
iffs were  not  under  any  obligation  to  require  the  defendant 
to  load  these  logs  on  the  cars  at  Sweeney's  landing  within 
any  definite  or  fixed  time,  and  that  it  was  wholly  in  their 
discretion  when  they  should  be  loaded,  and  that  until  they 
ordered  them  loaded  the  title  to  the  logs  remained  in  the 
defendant,  and  he  took  all  the  risks  incident  to  their  owner- 
ship. On  the  part  of  the  learned  counsel  for  the  defend- 
ant, it  is  contended  that,  as  no  time  was  fixed  within  which 
the  plaintiffs  were  bound  to  require  the  logs  to  be  loaded, 
and  to  furnish  cars  for  that  purpose,  the  law  is  that  the  de- 
fendant had  the  right  to  insist  that  the  cars  should  be  fur- 
nished upon  which  he  might  load  the  logs  within  a' reason- 
able time  after  he  had  hauled  them  to  the  place  of  loading, 
and  that  the  plaintiffs  had  no  right  to  compel  him  to  take 
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the  risk  of  the  destruction  of  the  logs  by  fire  or  otherwise  for 
an  indefinite  length  of  time  after  he  had  hauled  them  to  the 
place  for  loading  and  was  ready  and  willing  to  load  the  same. 

The  learned  circuit  judge  on  the  trial  adopted  the  view 
taken  by  the  defendant,  and  held  that  under  the  contract 
the  plaintiffs  were  bound  to  furnish  at  Sweeney's  side  track 
cars  upon  which  the  defendant  might  load  such  logs,  within 
a  reasonable  time  after  they  had  notice  that  the  logs  were 
at  the  track  ready  to  be  loaded  by  the  defendant.  The 
evidence  shows  quite  satisfactorily  that  the  logs  were  all 
hauled  to  the  side  track  by  the  defendant  as  early  as  the 
16th  of  March,  1887,  and  Ihat  he  was  then  ready  and  willing 
to  load  the  same.  It  also  shows  that  between  that  date  and 
the  10th  of  May  next  thereafter  the  defendant  on  several 
occasions  notified  the  plaintiffs  that  the  logs  were  ready  for 
loading,  and  requested  them  to  furnish  the  cars  for  that 
purpose.  It  also  appears  in  the  evidence  that  during  this 
time  said  logs  were  in  danger  of  destruction  by  fire  on  ac- 
count of  the  dryness  of  the  weather,  and  of  fires  burning  in 
their  vicinity,  and  that  the  plaintiffs'  attention  was  called 
to  this  fact  by  the  defendant.  It  also  appears  that  on  or 
about  the  20th  of  May,  1887,  and  before  the  plaintiffs  had 
furnished  any  cars  on  which  to  load  said  logs,  a  large  num- 
ber of  them  were  destroyed  by  fire  without  the  fault  of  the 
defendant.  The  only  real  controversy  on  the  trial  of  this 
action  was  as  to  who  should  bear  the  loss  of  the  logs  so  de- 
stroyed. The  plaintiffs  insist  the  loss  must  fall  upon  the 
defendant,  and  the  defendant  insists  that  the  loss  must  fall 
upon  the  plaintiffs. 

The  question  as  to  whether  the  plaintiffs  had  a  reason- 
able time  to  furnish  the  cars  after  notice  of  the  readiness 
and  willingness  of  the  defendant  to  load  the  same,  and  be- 
fore the  logs  were  burned,  was  submitted  to  the  jury,  upon 
all  the  evidence,  by  the  following  instructions,  viz. : 

"  There  is  no  time  expressed  in  the  contract  when  the  cars 
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should  be  furnished  to  transport  the  logs  upon  which  the 
defendant  was  to  load  them  at  Sweeney's  side  track.  There 
being  no  time  fixed  in  the  contract  between  the  parties,  the 
law  impUes  that  they  should  have  a  reasonable  time  to  fur- 
nish them  in.  And  this  you  will  find  from  the  evidence, 
and  take  into  consideration,  in  establishing  that  fact  in 
your  minds,  all  of  the  facts  that  have  been  proven  here  in 
regard  to  this  point,  remembering  that  all  facts  and  circum- 
stances that  have  been  made  to  appear  here  in  the  trial  of 
this  action  are  proper  for  you  to  consider.  Take  into  con- 
sideration the  circumstances  surrounding  the  plaintiffs  as 
well  as  the  defendant,  and  from  all  this  evidence  get  at  the 
understanding  of  the  parties,  as  near  as  possible,  from  this 
written  contract  and  from  these  facts  and  circumstances 
that  have  been  established  here  on  the  trial  of  this  action. 
It  has  been  said  that  4t  is  a  reasonable  time  which  pre- 
serves to  each  party  the  rights  and  advantages  he  possesses, 
and  protects  each  party  from  losses  he  ought  not  to  suffer.' 
In  other  words,  you  should  find  whether  the  plaintiffs  de- 
layed longer  than  a  reasonable  time  in  receiving  these  logs, 
taking  into  consideration  the  evidence  showing  the  condi- 
tion of  the  pond  as  to  logs  being  on  hand,  the  opportuni- 
ties that  the  defendant  had  of  knowing  those  facts,  and 
establish  in  your  mind  whether  or  not  the  plaintiffs  were 
ready  to  receive  them  within  a  reasonable  time,  according 
to  the  understanding  of  the  parties  in  this  action.  The 
plaintiffs  claim  that  they  did  not  receive  all  the  logs  logged 
under  the  contract,  and  it  seems  to  be  undisputed  that  the 
reason  was  on  account  of  the  destruction  and  injury  of  a 
large  portion  of  these  logs,  which  occurred  on  the  19th  or 
20th  of  May,  by  fire.  And  this  wiU  be  one  of  the  leading 
questions  for  you  to  establish, —  on  whom  the  loss  of  those 
logs  shaU  fall." 

Exceptions  were  taken  to  portions  of  these  instructions. 
Upon  consideration  of  the  whole  contract,  it  seems  to  us 
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that  these  instructions  were  correct.  It  would  be  unjust 
to  the  defendant  to  require  him  to  get  out  and  haul  the 
logs  to  the  place  mentioned  for  loading  them  on  the  cars 
within  a  specified  time,  as  this  contract  does,  and  then  re- 
quire him  to  keep  them  there  at  his  risk,  for  an  indefinite 
period,  at  the  pleasure  or  caprice  of  the  plaintiffs.  The  con- 
tract must  receive  a  reasonable  construction,  and  such  con- 
struction as  was  within  the  intention  of  the  parties  when 
they  made  it.  It  is  evident  that  the  defendant  would  be 
subject  to  greatly  increased  expense  in  performing  the  con- 
tract on  his  part  if  the  time  for  loading  them  on  the  cars 
was  to  be  wholly  in  the  control  of  the  plaintiffs,  in  addition 
to  the  increased  risks  from  fire  and  otherwise  by  any  un- 
reasonable delay  on  the  part  of  the  plaintiffs  in  providing 
the  cars  for  loading;  and  the  contract  ought  not  to  receive 
such  construction  unless  it  be  plainly  so  written.  The  delay 
in  this  case  after  the  defendant  had  the  logs  ready  for  de- 
livery on  the  cars,  before  their  destruction  by  fire,  was 
over  two  months ;  and  it  was  clearly  a  proper  case  for  the 
jury  to  determine,  upon  the  whole  evidence  in  the  case, 
whether  the  delay  was  a  reasonable  one.  In  this  case,  upon 
the  evidence,  the  reasonableness  or  unreasonableness  of  the 
•delay  was  a  mixed  question  of  law  and  fact,  and  was  for 
the  jury.  We  think  the  law  is  well  settled  that,  where 
there  is  no  time  fixed  for  the  doing  of  an  act  which  a  con- 
tracting party  agrees  to  do,  he  must  do  such  act  within  a 
reasonable  time ;  and  what  will  in  the  particular  case  be  a 
reasonable  time  depends  upon  the  nature  of  the  act  to  be 
done,  the  nature  of  the  contract,  and  all  the  circumstances 
relating  to  the  same.  See  Watermcm  v.  Button^  6  Wis.  265 ; 
J^udd  V.  Wella,  11  Wis.  407;  Benj.  Sales,  p.  891,  §  1023,  and 
p.  914,  §  1048;  St(mge  v.  Wilson,  17  Mich.  342,  348;  Coon 
V.  Spaulding,  47  Mich.  162;  OuOAim  v.  Wagstaf,  48  Pa.  St. 
300;  Tufts  V.  McClure,  40  Iowa,  317;  Cameron  v.  Wells, 
30  Vt.  633 ;  Bass  v.  WMte,  65  N.  Y.  565 ;  Myers  v.  DeMi&r, 
Vol.77— 5 
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62  K  T.  64Y;  Samhom  v.  Benedict^  78  111.  309;  Sweet  v. 
Ha/rding,  19  Vt.  587;  Pirmey  v.  F.  i>.,  St  P.  <&  P.  R.  Co. 
19  Mum.  251.  There  was  no  error,  we  think,  in  these  in- 
structions. 

Upon  the  effect  of  the  neglect  or  refusal  of  the  plaintiflfs 
to  furnish  the  cars  within  a  reasonable  tune  after  the  logs 
were  delivered  at  the  side  track,  the  court  instructed  the 
jury  as  follows : 

"  If  you  find  from  the  evidence  in  this  action  that  the 
defendant,  at  the  commencement  of  spring,  had  so  far  com- 
pleted his  contract  and  performed  all  conditions  thereof  on 
his  part,  so  that  all  that  remained  to  be  done  by  him  was 
to  load  the  logs  on  cars,  and  that  he  so  notified  plaintiffs 
and  requested  cars  to  be  got  for  that  purpose  after  he  was 
so  ready  and  before  the  property  was  burned,  and  you  also 
find  from  the  evidence  that  a  suflBcient  time  had  intervened 
before  the  fire  for  the  plaintiffs  to  have  complied  with  the 
request  of  the  defendant,  and  that  a  reasonable  time  had 
passed  from  the  commencement  of  the  spring  and  after 
such  demand,  in  view  of  all  the  circumstances  of  the  case, 
for  the  plaintiffs  to  have  furnished  the  cars  and  for  defend- 
ant to  have  loaded  the  logs  thereon  before  they  were  de- 
stroyed or  injured,  and  there  was  no  agreement  that  the 
defendant  should  load  only  as  requested  by  plaintiffs,  with- 
out regard  to  reasonable  time,  and  the  plaintiffs  refused  to 
furnish  cars  or  receive  said  logs  during  the  spring, —  in  such 
case  the  loss  or  injury  occasioned  by  the  fire,  if  such  loss 
was  occasioned  without  the  fault  or  neglect  of  defendant, 
would  then  be  borne  by  the  plaintiffs,  and  the  plaintiffs  be- 
came and  are  liable  to  defendant  for  the  purchase  price  of 
the  logs  as  stated  in  the  contract  after  such  quantity  is  de- 
termined by  the  scale  of  the  scaler  agreed  upon,  as  verified 
by  the  district  scaler." 

This  instruction  was  also  excepted  to  by  the  plaintiffs, 
and  is  alleged  to  be  erroneous  for  two  reasons :  firsts  it  is 
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alleged  that  if  the  refusal  of  the  plaintiffs  to  receive  the 
logs,  or  furnish  cars  on  which  to  load  them,  within  a  rea- 
sonable time,  would  render  them  liable  to  the  defendant 
for  their  destruction  by  fire  after  such  refusal,  the  defend- 
ant could  not  avail  himself  of  such  liability  in  this  action, 
because  it  is  claimed  that  the  defendant's  counterclaim  is 
for  logs  sold  and  delivered  to  the  plaintiffs  under  the  con- 
tract, and  not  to  recover  for  damages  for  the  refusal  of  the 
plaintiffs  to  receive  and  accept  the  logs  under  the  contract. 
We  are  inclined  to  hold  that  this  objection  should  not  pre- 
vail '  The  answer  sets  out  aU  the  facts,  and,  if  the  facts 
stated  would  entitle  him  to  recover  as  damages  the  value 
of  the  logs  destroyed  by  fire,  because  the  plaintiffs  had  un- 
reasonably refused  to  receive  the  same  or  furnish  cars  on 
which  the  defendant  could  load  them  according  to  the  con- 
tract, the  defendant  should  not  be  turned  over  to  another 
action  because  he  claims,  in  his  pleading  in  this  case,  that 
the  title  to  the  logs,  by  reason  of  such  neglect  and  refusal, 
vested  in  the  plaintiffs.  The  counterclaim  is  so  pleaded 
that  the  defendant  is  entitled  to  recover  upon  either  theory 
of  the  case ;  that  is,  upon  the  ground  that  the  delay  of  the 
plaintiffs  in  receiving  the  logs  renders  them  liable  for  the 
damage  the  defendant  suffered  by  their  destruction,  or  upon 
the  ground  that,  by  reason  of  the  defendant's  offer  to  de- 
liver the  logs  on  the  cars,  and  the  refusal  of  the  plaintiffs 
to  furnish  the  cars  within  a  reasonable  time  so  that  defend- 
ant could  make  the  delivery,  the  defendant  was  reUeved 
from  making  a  further  delivery  of  the  logs  destroyed,  and 
could  recover  as  for  logs  sold  and  delivered  under  the  con- 
tract. 

We  think,  upon  principle  and  authority,  if  the  defendant 
was  ready  and  willing  to  load  the  logs  on  the  cars,  as  re- 
quired by  the  contract,  within  a  reasonable  time  after  they 
were  deUvered  at  the  Sweeney  side  track,  and  so  notified  the 
plaintiffs,  and  offered  to  load  them,  and  they  refused  and  neg- 
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lected  to  furnish  the  cars  for  an  unreasonable  length  of  time, 
so  that  the  defendant  was  prevented  from  delivering  them, 
and  thereafter  the  logs  were  destroyed  by  fire,  such  offer 
to  load  the  logs  on  the  du^,  and  such  refusal  of  the  plaint- 
iffs to  furnish  cars  within  a  reasonable  time,  released  the 
defendant  from  ma.king  any  further  delivery  of  them  to 
the  plaintiffs  on  their  contract,  and  he  could  recover  their 
value  as  delivered  under  the  contract,  less  the  cost  of  load- 
ing them  on  the  cars ;  or  the  defendant  might  maintain  an 
action  against  the  plaintiffs  for  a  breach  of  the  contract  on 
their  part,  and  in  such  action  recover  as  damages  the  con- 
tract value  of  the  logs  so  destroyed,  less  the  cost  of  loading 
the  same.  See  Da/nZey  v.  Williams,  16  Wis.  581 ;  Ketchunn 
V.  ZeilsdoTf,  26  Wis.  514;  JSisley  v.  Smith,  64  N.  T.  576; 
Blood  V.  EnoB,  12  Vt.  625 ;  DeoVia  v.  S.  A.  £.  Co.  U  Barb. 
81;  Bish.  Cont.  §§  1424,  1431;  Dodge  v.  Sogers,  9  Minn. 
223 ;  Camp  v.  Barker,  21  Vt.  469 ;  Williams  v.  Bank,  2  Pet. 
96,  102;  Stewart  v.  Keteltas,  36  N.  Y.  388;  Benj.  Sales, 
p.  980,  §  1125,  note  6;  Bement  v.  Smith,  15  Wend.  493; 
jPoUen  V.  Le  Roy,  80  N.  T.  549,  556;  Hurvter  i?.  W^sdl,  84: 
N.  Y.  555;  Bagley  v,  Mndlay,  82  111.  524;  BeU  v.  OffuU, 
10  Bush,  632,  639;  BaUentine  v.  RoUnson,  46  Pa.  St.  177; 
Gordon  v.  Norris,  49  N.  H.  376,  383;  Shawham,  v.  Van 
If  est,  25  Ohio  St.  490 ;  McLean  v.  Richardson,  127  Mass. 
339,  345;  Armstrong  u  Turner,  49  Md.  589,  599;  Barton 
V.  McJSTehoay,  22  N.  J.  Law,  165 ;  Eughes  v.  U.  S.  4  Ct.  CL 
64;  Nichols  v.  Morse,  100  Mass.  523. 

These  authorities  clearly  show  that  in  this  country  the 
courts  hold  that,  in  an  action  upon  an  executory  contract 
for  the  sale  and  delivery  of  personal  property,  the  vendor 
may  recover  the  value  of  the  goods  contracted  for,  if  he 
tenders  a  delivery  thereof  in  accordance  with  the  terms  of 
the  contract,  and  an  actual  delivery  is  prevented  by  the  re- 
fusal of  the  vendee  to  accept  or  receive  the  same  at  the 
time  and  place  agreed  upon.    This  is  especially  true  in 
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cases  where  the  property  to  be  delivered  is  to  be  produced 
by  the  labor  of  the  vendor  after  the  contract  is  made.  See 
Meincke  v.  FdUc^  55  Wis.  427.  Upon  the  evidence  in  this 
case  and  the  instructions  of  the  court,  the  jury  may  have 
found  that  the  defendant  tendered  a  deUvery  of  the  logs 
on  the  cars  as  provided  by  the  contract,  within  a  reasonable 
time,  and  that  the  plaintiffs  refused  to  accept  such  delivery, 
and  refused  to  accept  any  delivery  thereof  within  a  reason- 
able time  after  they  were  placed  at  the  side  track  by  the 
defendant.  Ocunson  v.  Mad/igcm^  13  Wis.  67,  72 ;  Oromford 
V.  Earl^  38  Wis.  312,  817;  Chajpman  v.  Ingram^  30  Wis.  294^ 
295.  In  the  case  at  bar  the  logs  were  hauled  by  the  de- 
fendant to  the  place  where,  by  the  terms  of  the  contract, 
he  was  to  haul  them ;  and,  after  having  tendered  a  delivery 
of  them  on  the  cars  as  required  by  the  contract,  the  logs 
were  left  in  the  same  place  subject  to  the  control  of  the 
plaintiffs.  The  facts  proved  bring  the  defendant  within 
the  rule  above  stated,  which  justifies  a  recovery  for  the 
value  of  the  logs  as  though  actually  delivered.  The  only 
very  important  question  in  the  case  was  whether  the  plaint- 
iffs were  bound  to  furnish  cars  on  which  to  load  the  logs 
within  a  reasonable  time  after  the  15th  of  March,  when  de- 
fendant had  them  on  the  ground  ready  for  loading.  That 
question  having  been  decided  in  favor  of  the  claim  made 
by  the  defendant,  settles  the  question  as  to  the  justice  of 
the  verdict  in  favor  of  the  defendant.  In  this  view  of  the 
case,  aU  the  exceptions  of  the  plaintiffs  to  the  evidence  of- 
fered on  the  trial  which  tended  to  establish  the  defense  to 
the  action  as  to  the  defendant's  counterclaim  were  properly 
overruled. 

But  the  defendant  also  set  up,  both  as  a  defense  to  the 
action  and  by  way  of  counterclaim,  a  settlement  and  agree- 
ment between  the  parties,  made  before  the  fire  occurred, 
by  which  the  plaintiffs  released  the  defendant  from  loading 
the  logs  on  the  cars  as  he  had  agreed,  and  by  which  the 
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plaintiflfs  agreed  to  load  them  themselves,  for  a  considera- 
tion to  be  paid  them  by  the  defendant,  of  thirty-five  cents 
per  M.,  and  by  which  settlement  and  agreement  the  plaint- 
iffs released  the  defendant  from  loading  said  logs  as  he  had 
agreed  to  do  under  the  contract.  The  evidence  on  this 
question  of  settlement  was  conflicting  and  somewhat  con- 
tradictory. The  question  was  submitted  to  the  jury  by 
the  learned  circuit  judge  with  the  following  instructions, 
viz.: 

"  It  was  competent  for  the  parties,  after  the  making  of 
the  original  contract,  to  modify  or  change  the  condition 
thereof  by  subsequent  agreement ;  and  such  agreement,  if 
made,  need  not  have  been  in  writing  in  order  to  effect  the 
modification  or  change  of  said  contract,  provided  said  new 
agreement  was  based  upon  a  valuable  consideration ;  and 
the  burden  in  that  particular  is  upon  the  defendant  to  show 
that  the  written  contract  was  modified,  and  especially  as 
to  the  plaintiffs'  loading  logs  and  reUeving  the  defendant 
from  loading  the  same.  If,  therefore,  you  find  from  aU  the 
evidence  in  the  case  that  subsequent  to  the  making  of  the 
contract,  and  before  the  logs  were  burned,  the  plaintiffs 
agreed  to  relieve  the  defendant  from  that  condition  of  the 
contract  as  to  loading  the  same,  and  agreed  to  do  the  load- 
ing themselves,  and  the  contract  was  otherwise  performed 
by  the  defendant  at  such  time,  then  there  was  such  a  com- 
plete acceptance  of  the  logs  by  plaintiffs  as  would  make  the 
loss  and  injury  occasioned  by  the  fire  to  be  borne  by  them. 
But  the  mere  fact  of  the  plaintiffs'  agreeing  to  load  these 
logs  in  controversy,  without  they  agreed  to  take  them  at 
the  side  track,  does  not  of  itself  make  the  plaintiffs  liable 
for  their  loss ;  for,  by  the  terms  of  the  written  contract  ad- 
mitted in  evidence  in  this  case,  the  title  to  the  logs  in  dis- 
pute did  not  pass  to  plaintiffs  until  they  were  loaded  on 
the  cars.  It  was,  however,  competent  for  the  parties  to 
change  the  provision  in  this  contract  as  I  have  stated." 
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These  instructions  are  certainly  sufficiently  favorable  to 
the  plaintiffs,  and  there  is  no  fair  ground  of  complaint  on 
their  part.  This  settlement  and  agreement  was  set  forth 
in  the  answer  and  counterclaim,  and  was  supported  by  the 
positive  testimony  of  the  defendant,  and  his  testimony  was 
corroborated  to  some  Extent  by  other  evidence  in  the  case. 
It  is  true  it  was  denied  by  one  of  the  plaintiffs  and  by  an- 
other witness  who  claims  to  hajve  been  present  at  the  time 
the  defendant  claims  such  settlement  and  agreement  was 
made,  but  the  question  of  the  credibility  of  the  witnesses 
was  for  the  jury,  and  they  may  have  believed  the  testimony 
of  the  defendant  instead  of  that  of  the  plaintiffs.  As  there 
was  no  special  verdict,  the  jury  may  have  found  for  the  de- 
fendant upon  this  part  of  his  defense  and  counterclaim. 

We  see  no  error  in  permitting  the  defendant  to  show 
how  much  and  in  what  manner  he  had  been  paid  by  the 
pkdntiflfs  upon  the  contract,  nor  do  we  think  the  court  erred 
in  his  statement  to  the  jury  as  to  what  credit  they  might 
give  to  the  testimony  of  a  witness,  some  of  whose  state- 
ments they  believe  are  false.  The  sentence  excepted  to 
may  not,  standing  alone,  be  entirely  a  proper  one  to  make 
to  the  jury ;  but,  as  qualified  by  what  was  said  immediately 
before  and  after  the  sentence  excepted  to,  the  jury  could 
not  have  been  misled  as  to  this  matter  to  the  prejudice  of 
the  plaintiffs.^ 

By  the  Cowrt. —  The  judgment  of  the  circuit  court  is 
affirmed. 

1  The  charge  of  the  court  upon  this  point  was  as  follows :  ''You  should 
not  reject  the  testimony  of  any  witness  from  mere  caprice  or  without 
reason,  but  give  the  testimony  of  each  witness  such  weight  as  you  think 
it  IS  entitled  to  receive.  [If  you  belieTe  that  any  of  the  witnesses  have 
not  stated  the  truth,  from  their  appearance  on  the  stand  or  on  account 
of  their  statements  being  improbable  or  for  any  other  reason,  you  can 
reject  his  testimony.]  But  you  should  not  reject  it  without  due  care.'' 
PlaintifEs  excepted  to  the  sentence  inclosed  in  bracketa—  Rep. 
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Grant,  Appellant,  vs.  The  Diebold  Safe  &  Lock  CoMPAmr,. 
Respondent. 

May  1  —  May  SO,  1890. 

Contract  for  benefit  of  third  person:  Parties. 

The  plaintiff,  in  a  contract  to  do  the  wood-work  and  masonry  upon  a 
county  jail,  agreed  with  the  county  that  he  would  look  solely  to  the- 
other  contractors  for  any  damages  caused  by  their  delay.  With 
knowledge  of  such  agreement,  the  defendant  contracted  with  tiie- 
county  to  do  the  iron-work  on  the  jail  in  such  time  as  not  to  delay 
the  plaintiff.  Held,  that  for  a  breach  of  the  latter  agreement  the 
plaintiff  could  maintain  an  action  directly  against  the  defendant 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

The  case  is  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  La/nior&ux  <&  Glsd- 
son,  and  oral  argument  by  C.  A.  Lamoreux.  They  cited 
KoUock  V.  Pa/rcher,  52  Wis.  393 ;  Hendrick  v.  Lindsay^  93- 
TJ.  S.  143;  Norwood  v.  De  Hart,  30  N.  J.  Eq.  412;  Ytoo- 
man  v.  Turner,  69  N.  Y.  280 ;  Merriman  v.  Moore^  90  Pa. 
St.  81;  Clodfelter  -y.  Hulett,  72  Ind.  141. 

For  the  respondent  there  was  a  brief  by  Dockery  <&  Kmg- 
stony  and  oral  argument  by  K  J.  Dockery. 

Orton,  J.  The  plaintiff  is  the  assignee  of  his  partner's 
interest  in  the  contract,  and  therefore  I  will  speak  of  him 
as  the  contracting  party.  The  plaintiff  entered  into  a  writ- 
ten contract  with  Ashland  county  to  build  a  county  jail,  so 
far  as  the  wood-work  and  masonry  were  concerned,  Sep- 
tember 7, 1887,  in  which  it  was  agreed  that  the  county  of 
Ashland  should  not  be  liable  in  any  manner  for  or  on  ao- 
count  of  any  damage  or  delay  by  any  other  contractor  on 
said  building,  but  the  plaintiff  should  look  solely  and  exclu- 
sively to  said  other  contractor  for  remuneration  for  any 
such  damage  caused  by  such  other  contractor's  delay  or 
otherwise.    The  defendant,  a  foreign  corporation,  on  the 
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same  day  entered  into  a  written  contract  with  said  county 
to  do  ttie  iron- work  on  said  building,  and  in  such  time  as 
not  in  any  way  to  delay  the  builder  of  said  jail.  After  so 
setting  out  the  contracts,  the  plaintifif  avers  in  his  complaint 
that  he  was  the  builder  of  said  jail  referred  to  in  said  last- 
mentioned  contract,  and  that  the  defendant  knew  of  these 
provisions  of  the  contract  with  the  plaintiff,  and  knew  that 
he  could  not  look  to  the  county  for  any  delay  caug^ed  by  any 
other  contractor,  and  that  he  must  look  to  such  other  con- 
tractor therefor,  and  that  said  provision  in  the  defendant's 
contract  was  made  for  the  benefit  of  the  plaintiff. 

There  is  an  averment  in  the  complaint  that  the  defend- 
ant, knowing  the  provisions  of  the  contracts  aforesaid,  and 
in  view  thereof,  promised  and  agreed  with  the  plaintiff  that 
it  would  be  responsible  for  any  and  all  damages  which  might 
be  caused  the  plaintiff  by  reason  of  its  delay  in  construct- 
ing the  iron-work  of  said  jail  according  to  the  provisions  of 
its  contract  with  said  county,  or  otherwise.  This  last  aver- 
ment would  seem  to  be  a  general  conclusion  from  the  fore- 
going, and  not  a  part  of  the  written  contract,  or  an  inde- 
pendent agreement  of  the  defendant,  and  so  the  learned 
counsel  of  the  respondent  treat  it  in  their  brief.  But  the 
learned  counsel  of  the  appellant  insist  in  their  brief  that 
such  special  promise  and  agreement  were  actually  made  by 
the  defendant. 

At  all  events,  we  shall  treat  the  cause  of  action  as  de- 
pending upon  the  stipulations  of  the  written  contracts. 
The  breach  is  that  the  defendant  did  not  construct  the  iron- 
work for  said  jail  vn  the  time  agreed  upon,  and  thereby 
greatly  delayed  and  hindered  the  plaintiff  in  his  part  of  the 
work  upon  said  jail,  so  that  the  plaintiff  was  obliged  to  carry 
on  his  part  of  the  work  upon  said  jail  at  unreasonable  times 
and  in  small  parts,  and  at  great  additional  costs  and  ex- 
penses^ to  the  plaintiff's  damage  in  the  sum  of  $1,213.10. 
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Judgment  is  demanded  for  such  amount  This  is  substan- 
tially the  complaint.  The  court  sustained  a  demurrer  to  the 
complaint  on  the  ground  that  it  stated  no  cause  of  action, 
and  this  appeal  is  from  such  order. 

From  the  fact  that  the  defendant  knew  of  this  peculiar 
provision  of  the  plaintiff's  contract,  that  he  should  look  to 
the  defendant  for  any  damages  for  delay  caused  by  the  de- 
fendant, and  not  to  the  county,  when  it  entered  into  its 
contract  with  the  county  not  to  delay  the  plaintiff  in  his 
part  of  the  work,  the  two  contracts  in  these  respects  should 
be  construed  together  as  having  direct  relation  to  each 
other,  if  not  as  one  contract.  In  this  way  the  intention  of 
the  parties  by  these  provisions  is  apparent.  The  county 
evidently  wished  to  avoid  all  liabiUty  and  litigation  on  ac- 
count of  delays  of  the  plaintiff  by  the  defendant,  and  make 
the  defendant  directly  liable  to  the  plaintiff  therefbr.  If 
the  defendant  caused  delays  of  the  plaintiff's  work  by  fail- 
ure to  do  its  work  inl  proper  time,  the  county  would  be 
liable  to  the  plaintiff  therefor,  and  the  county  could  hold 
the  defendant  responsible  therefor.  It  is  therefore  provided 
that  the  defendant  should  be  directly  liable  to  the  plaintiff 
instead  of  the  county,  and  the  county  should '  be  exempt 
from  liability.  In  this  view,  if  the  plaintiff's  damages  had 
been  liquidated  when  these  stipulations  were  made,  the 
case  would  be  like  Kimball  v.  Noyes^  17  Wis.  696,  where  A. 
entered  into  a  written  contract  with  B.  to  pay  B.'s  debt  to 
0.,  and  it  was  held  that  0.  could  maintain  an  action  against 
A.  in  his  own  name.  It  is  also  like  Cook  v.  JBarreUy  15  Wis. 
596,  where  A.  owes  B.,  and  C.  owes  A.  the  same  amount ; 
and  it  was  agreed  by  and  between  all  the  parties  that  B. 
should  release  his  debt  against  A.,  and  look  to  0.  alone  for 
payment.  It  was  held  a  valid  contract,  and  that  B.  could 
recover  against  0.  In  this  case,  calling  it  a  legal  liabihty 
instead  of  a  debt,  the  plaintiff  released  the  county,  and 
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agreed  to  look  to  the  defendant  alone,  and  the  defendant 
agreed  to  become  responsible  to  the  plaintiff.    Why  is  it^ 
not  a  valid  agreement  between  them  all? 

But  there  is  another  principle  equally  well  established, 
and  that  is  that  a  person  may  recover  on  an  agreement 
made  with  another  for  his  special  benefit.  To  illustrate  by 
oases  in  this  court :  If  one  sells  chattels  to  another,  and 
agrees  to  pay  all  liens  upon  them,  the  persons  holding  such 
liens  may  enforce  them  against  the  vendor,  because  the 
promise  was  made  for  their  benefit,  although  not  parties  to 
the  agreement.  KoUock  v.  Parcher,  52  Wis.  393.  Where 
one  sells  his  land  and  personal  property  to  another,  and  the 
vendee  agrees  to  pay  part  of  the  consideration  by  paying 
all  the  debts  of  the  vendor,  any  holder  of  any  such  debt 
may  sue  the  vendee  therefor,  and  thus  avail  himself  of  his 
promise  to  the  vendor  made  for  his  benefit.  Bassett  v. 
Hughes^  43  Wis.  319.  Once  for  all,  the  principle  laid  down 
in  this  case,  and  applicable  to  all  like  cases,  is :  "It  is  the 
settled  law  of  this  state  that  when  one  person,  for  a  valuable 
consideration,  engages  with  another  (whether  by  .simple 
contract  or  by  covenant  under  seal)  to  do  some  act  for  the 
benefit  of  a  third  person,  the  latter  may  maintain  an  action 
against  the  promisor  for  breach  of  the  engagement."  Coir 
teriU  V.  Stevens,  10  Wis.  422 ;  Putney  v.  Fa/mham,  27  Wis. 
187;  McDowell  v.  Zaev,  35  Wis.  171;  and  the  cases  supray 
and  other  cases  cited  by  appellant. 

Is  this  principle  applicable  to  this  case?  The  learned 
counsel  of  the  respondent  contends  that  it  is  not,  because 
there  is  (1)  no  consideration  for  the  engagement  of  the  de- 
fendant not  to  injure  the  plaintiff  by  delays  in  its  iron-work 
on  the  jail;  and  (2)  no  privity  between  the  parties.  In  the 
cases  cited  above,  the  consideration  in  one  was  the  purchase 
money  of  the  chattels,  and  in  the  other  the  personal  prop- 
erty and  the  land  sold;  in  the  first  for  the  vendor  to  pay 
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the  liens,  and  in  the  other  for  the  vendee  and  grantee  to 
pay  the  debts  of  the  vendor  and  grantcw*.  In  all  such  cases 
the  consideration  of  the  promise  is  the  same  as  that  for  any 
other  stipulation  of  the  contract.  The  consideration  of  the 
contract  between  the  two  parties  for  the  benefit  of  a  third 
party  is  the  consideration  for  the  promise  to  the  third  party. 
The  defendant,  in  consideration  of  the  money  it  was  to  re- 
ceive, agreed  to  do  the  iron-work  of  the  jail ;  and  agreed  fur- 
ther, for  the  same  consideration,  to  do  it  in  a  particular  man- 
ner and  time,  so  as  not  to  delay  and  damage  the  plaintiff.  It 
was  a  similar  consideration  between  the  plaintiff  and  the 
county  for  the  plaintiff's  release  of  the  county  for  the  de- 
lays of  the  defendant,  and  for  his  promise  to  look  to  the 
defendant  alone  for  his  damages  on  account  of  such  delays. 
Knowing  this,  the  defendant  made  its  agreement  for  the 
plaintiff's  benefit,  instead  of  the  benefit  of  the  county,  in 
consideration  of  what  it  was  to  receive  from  the  county  on 
its  contract.  As  to  the  privity  of  the  parties,  there  is  the 
same  privity  as  that  between  the  promisor  and  the  promisee 
in  any  pase,  and  the  same  privity  as  in  all  the  above  cases. 

It  is  by  no  means  certain  that  the  defendant  would  not 
be  liable  to  the  plaintiff,  the  other  contractor  on  the  job,  if 
it  should  injure  him  by  unnecessary  delays  in  doing  the 
iron-work,  without  any  direct  promise  not  to  do  so.  In 
such  a  case  there  would  be  a  conjunction  of  wrong  and  dam- 
age or  injury  which  is  the  basis  of  liability  and  constitutes 
a  good  cause  of  action.  But  this  is  aside  from  this  case. 
We  are  clearly  satisfied  that  the  complaint  states  a  good 
cause  of  action  and  is  not  liable  to  the  demurrer. 

By  the  GovH. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 


Digitized  byVjOOQlC 


77.  JANUARY  TERM,  1890.        ^  77 

Morrow  tb.  Lander. 

MoBBow,  Eespondent,  vs.  Laitobr,  Appellant. 
May  l-'May  XO,  1890. 

(i)  Appeal:  BUI  of  eooceptians.  (S-4)  Tax  titles:  Defect  in  proof  of  post- 
ing notices:  Payment  of  taxes  as  condition  precedent  to  relief:  Lim- 
itation of  actions. 

!»  Where  there  is  no  bill  of  exceptions  this  conrt  will  assume  that  there 
was  evidence  sustaining  all  the  findings  of  fact  by  the  trial  court 
and  disproving  all  inoonsistent  inferences. 

2.  Failure  of  the  proof  of  i>06ting  notices  of  a  tax  sale  to  show  that  one 
of  such  notices  was  posted  in  a  conspicuous  place  in  the  county 
treasurer's  office,  invalidates  a  tax  deed  issued  upon  such  sala 

&  In  an  action  to  set  aside  a  tax  deed  for  suchdefect»  it  was  not  error  to 
refuse  to  require  the  plaintiff  to  pay  into  court  the  amount  of  taxes 
assessed  upon  the  land  prior  to  the  sale  in  question. 

4  The  limitation  prescribed  by  sea  8,  ch.  809,  Laws  of  1880,  does  not 
apply  to  an  action  to  set  aside  a  tax  deed  on  that  ground. 

APPEAL  from  the  Circuit  Court  for  Brovm  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday: 

This  is  a  bill  in  equity,  commenced  December  19, 1888, 
to  set  aside  a  tax  deed  obtained  by  the  defendant  from 
Brown  county,  November  7, 1888,  for  the  tax  of  1884  and 
sale  of  1885,  of  a  lot  in  Green  Bay  belonging  to  the  plaint- 
iff, and  as  a  cloud  upon  his  title.  The  complaint  alleges 
several  defects  in  the  tax  proceedings,  by  reason  of  which 
it  was  claimed  that  said  tax  deed  was  iUegal  and  void,  and 
also  alleges  a  tender  to  the  defendant  of  $91.72  on  account 
of  payment  made  on  said  sale  and  taxes  on  said  lot  subse- 
quently thereto.  The  answer  consists  of  denials  and  admis- 
sions, and  pleads  the  one  year  statute  of  limitation. 

At  the  close  of  the  trial  the  court  found,  as  matters  of 
fact,  in  effect,  that  the  plaintiff  was  the  owner  of  the  lot 
described  during  the  times  in  question;  that  said  lot  was 
assessed  in  188^  and  said  tax  thereon  returned  as  delin- 
quent; that  the  same  was  sold  to  the  defendant.  May  19, 
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1885,  for  an  amount  stated ;  that  the  tax  deed  in  question 
was  issued  by  said  county  to  the  defendant,  on  said  sale, 
November  7, 1888;  that  May  20, 1885,  the  county  treasurer 
filed  in  the  office  of  the  county  clerk  an  affidavit  of  the 
posting  of  notices  of  said  tax  sale ;  that  said  affidavit  failed 
to  state  that  the  county  treasurer  posted,  or  caused  to  be 
posted,  one  of  said  notices  in  a  conspicuous  place  in  the 
county  treasurer's  office,  and  that  no  other  affidavit  was 
filed  showing  the  posting  of  such  notice ;  that  the  defend- 
ant had  paid  taxes  assessed  and  levied  on  said  lot  since  said 
sale:  $18.27,  April  30,  1887;  $19.49,  March  20, 1888;  $18, 
December  21,  1888;  that  December  19, 1888,  the  plaintiff 
duly  tendered  to  the  defendant  the  sum  of  $91.72,  that  being 
the  amount  of  the  taxes  paid  by  the  defendant  before  the 
commencement  of  this  action,  as  stated,  and  the  amount 
paid  by  him  on  said  tax  sale,  together  with  interest  on  all 
said  sums  at  the  rate  of  twenty-five  per  cent,  from  the  date 
of  the  respective  pajinents,  together  with  all  expenses  in- 
curred by  the  defendant  in  taking  out  and  recording  said 
tax  deed ;  that,  at  the  time  of  making  said  tender,  the  plaint- 
iff requested  the  defendant  to  execute  to  him  a  release  of 
his  interest  in  said  lot  by  virtue  of  said  tax  deed;  that  the 
defendant  refused  to  accept  said  tender,  and  refused  to  exe- 
cute said  release ;  that  upon  the  day  of  the  trial  of  this  ac- 
tion, and  before  the  commencement  thereof,  the  plaintiff 
deposited  the  amount  of  such  tender  with  the  clerk  of  the 
court. 

And  as  conclusions  of  law  the  court  found  that  said  affi- 
davit of  the  posting  up  of  notices  of  the  tax  sale  for  the 
year  1885  was  and  is  fataUy  defective;  that  said  tax  deed 
is  void,  and  a  cloud  on  the  plaintiff's  title  to  the  land  de- 
scribed ;  that  the  plaintiff  is  entitled  to  judgment  against 
the  defendant,  decreeing  that  said  tax  deed  be  set  aside  as 
null  and  void,  with  costs  and  disbursements ;  that  within 
ten  days  the  plaintiff  should  pay  into  court  for  the  defend- 
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ant  the  sum  of  $18,  with  interest  thereon  at  the  rate  of 
twenty-five  per  cent,  from  December  21, 1888,  to  the  day 
of  such  payment,  and  also  interest  upon  said  sums  of  $20.25, 
$18.27,  and  $19.49  from  December  19, 1888,  at  the  rate  of 
twenty-five  per  cent,  to  the  day  of  such  payment,  and  in 
default  of  such,  payment  at  the  time  fixed,  as  aforesaid,  the 
defendant  have  judgment  therein. 

The  plaintiff  having  made  such  payments,  judgment  was 
entered  upon  said  findings  in  favor  of  the  plaintiff  and 
against  the  defendant,  March  3, 1889.  From  that  judgment 
the  defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  TF.  J.  Lander^  and  for  the  respondent  on  that  of  Yromcm 
dk  Sale. 

Cassodat,  J.  There  is  no  bill  of  exceptions.  This  being 
so,  we  must  assume  not  only  that  there  was  evidence  to 
sustain  each  and  all  the  findings  of  fact,  but  also  evidence 
disproving  any  and  all  inconsistent  inferences.  The  finding 
to  the  effect  that  there  was  no  proof  that  the  requisite  no- 
tice of  sale  was  posted  "  in  a  conspicuous  place  in  the  county 
treasurer's  office,''  was  a  fatal  defect,  and  necessarily  in- 
validated the  tax  certificate  and  deed  in  question.  Sec.  1130, 
S.  &  B.  Ann.  Stats. ;  HUgers  v.  Qumney,  51  Wis.  63 ;  Wdrd 
V,  Walters^  63  Wis.  43;  Ramawy  v.  Sbmmdy  68  Wis.  12; 
Morris  v.  Ca/rmichaely  68  Wis.  133 ;  Wis.  C&rvt.  M,  Co.  v. 
Wis.  JR.  Z.  Co.  71  Wis.  105, 106.  This  being  so,  and  unless 
barred  by  the  statute  of  limitations  pleaded,  the  plaintiff 
had  the  right  to  maintain  this  action  to  remove  the  tax 
deed  and  certificate  as  clouds  upon  his  title,  upon  the  con- 
ditions prescribed  by  ch.  309,  Laws  of  1880  (S.  &  B.  Ann. 
Stats,  sec.  1210A).  Since  the  defect  mentioned  did  not  go 
to  the  validity  of  the  assessment  nor  affect  the  ground- 
work of  such  tax,  the  plaintiff  was  required,  as  a  condition 
precedent  to  the  entry  of  judgment  in  his  favor,  to  pay 
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into  court  for  the  defendant  the  amount  for  which  such 
land  was  sold,  and  the  amount  paid  by  him  "  for  taxes 
assessed  upon  the  premises  sniseqtcent  to  such  sale,  with  in- 
terest on  all  such  amounts  at  the  rate  of  twenty-five  per 
cent,  per  annum  from  the  times  of  payment  until  the  said 
money  be  so  paid  into  court."  Sees.  4,  5,  ch.  309,  Laws  of 
18S0.  Such  payment  was  required  by  the  court,  and  paid 
by  the  plaintiff.  There  was  no  error  in  the  refusal  of  the 
court  to  require,  as  a  further  condition  precedent  to  the 
rendition  of  such  judgment,  that  the  plaintiflf  should  also 
pay  into  court  other  taxes  assessed  on  said  lot  jprior  to  said 
sale,  for  the  simple  reason  that  such  additional  payment 
was  not  required  by  the  statute. 

The  one  year  statute  of  limitation,  pleaded  by  the  defend- 
ant, simply  requires  that  every  action  for  canceling  such 
tax  deed  or  certificate,  and  removing  the  same  as  clouds 
upon  the  title,  "  for  any  error  or  defect  going  to  the  valid- 
ity of  the  assessment  and  affecting  the  groundwork  of  such 
tax,  shall  be  commenced  within  one  year  from  the  date  of 
such  sale,  and  not  thereafter."  Sec.  3,  ch.  309,  Laws  of 
1880.  But  this  court  has  frequently  held  that  where,  as 
here,  the  error  or  defect  does  not  go  to  the  validity  of  the 
assessment  nor  affect  the  groundwork  of  such  tax,  the  lim- 
itation mentioned  has  no  application.  Urquhart  v.  WescoU^ 
65  Wis.  135 ;  Pier  v.  Prouty,  67  Wis.  218 ;  Pamsay  v.  Eotw- 
Tiiel^  68  Wis.  12;  Morris  v.  Carmichud,  68  Wis.  133;  Wis. 
Cent  P.  Co.  V.  Wis.  P.  Lwnd  Co.  Yl  Wis.  106.  It  foUows 
that  such  statute  was  no  bar  to  this  action. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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WiLLBS,  Appellant,  VS.  Smith,  Eespondent. 

May  2 — May  XO,  1890, 

Sale  of  land:  Option  or  binding  contractt  Commission  of  broker, 

A  contract  for  the  sale  of  land,  upon  which  the  purchasers  paid  $200 
« as  earnest  money,"  provided  that  an  ahetract  of  title  should  be 
furnished  without  delay -and  a  warranty  deed  delivered  within  ten 
days  thereafter  on  receipt  of  the  cash  payment  and  security  for  de- 
ferred payments;  and  that  ''if  the  title  is  found  to  be  good,  and 
nevertheless  not  accepted  by  the  purchasers  (the  deed  being  ten- 
dered) within  the  time  and  as  herein  named,  said  earnest  money  is 
forfeited  as  the  consideration  paid  for  this  agreement^  and  the  owner 
of  said  premises  shall  be  considered  to  have  fully  performed  on  his 
part^  and  may  declare  the  contract  terminated.  Time  is  made  the 
essence  of  the  agreement"  Held,  that  the  purchase]^  did  not 
tihereby  merely  secture  an  option  to  buy  the  land,  but,  if  the  title  was 
good,  were  aUsolutely  bound  to  accept  the  property  and  pay  for  it ; 
and,  though  the  vendor  elected  to  waive  a  performance  on  their  part 
and  to  retain  the  (200  and  the  property,  a  broker  who  had  procured 
such  purchasers  for  him  was  entitled  to  a  conmiission  on  the  sale. 

APPEAL  from  the  Circuit  Court  tovAshlcmd  County. 

Action  to  recover  a  commission  for  finding  a  purchaser 
for  lands  of  the  defendant.  The  principal  facts  are  stated 
in  the  opinion.  The  contract  therein  referred  to  is  as  fol- 
lows: 

"Ashland,  Wis.,  March  26,  1887. 

"  Eeceived  of  F.  A.  Seymour  and  E.  C.  Long,  two  hun- 
dred and  no-100  dollars  as  earnest  money  on  account  of 
purchase  of  the  following  described  real  estate  situated  in 
Ashland  county,  state  of  Wisconsin,  to  wit :  Lots  thirteen 
and  fourteen  (13  and  14),  in  block  one  hundred  and  three 
(103),  of  Ellis  Division  of  the  town  of  Ashland,  Ashland 
county,  Wisconsin,  sold  for  the  sum  of  four  thousand  no-100 
dollars,  on  the  following  terms  of  payment :  One  half  cash, 
balance  one  year  from  date  with  interest  at  eight  per  cent. 
per  annum.  Abstract  of  title  to  be  furnished  without 
Vol.  77— 6 
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delay,  and  the  form  of  conveyance  to  be  warranty  deed,  de- 
livered within  ten  days  thereafter  upon  receipt  of  cash  pay- 
ments and  the  securities  for  deferred  payments.  And  it  is 
agreed  and  understood  by  the  purchasers  that  if  the  title  is 
not  good  and  cannot  be  made  good,  this  agreement  shall 
be  void  and  the  vendor  shall  not  be  liable  for  any  damage, 
and  the  sum  of  two  hundred  doUars,  earnest  money,  paid 
by  the  purchasers  shall  be  returned  to  them.  If  the  title  is 
found  to  be  good,  and  nevertheless  not  accepted  by  said 
purchasers  (the  deed  being  tendered)  within  the  time  and 
as  lierein  named,  said  earnest  money  is  forfeited  as  the  con- 
sideration paid  for  this  agreement,  and  the  owner  of  said 
premises  shall  be  considered  to  have  fully  performed  on  his 
part,  and  may  declare  this  contract  terminated.  Time  is 
made  the  essence  of  this  agreement. 

"  F.  A.  Seymour  and  E.  0.  Long  said  purchasers  agree  to 
the  foregoing  terms. 

"  Said  F.  O.  Smith  to  have  possession  for  ninety  days 
from  date  by  paying  rent  at  the  rate  of  $25  per  month. 

''  E.  G.  WiLLEs,  Fked  C.  Smtth, 

"  Mary  Fisher,  Owner. 

"  Witnesses." 

At  the  close  of  the  testimony  the  circuit  court  directed 
the  jury  to  return  a  verdict  in  favor  of  the  defendant,  and 
fi'om  the  judgment  entered  on  such  verdict  the  plaintiff  ap- 
pealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Lamoreux  <&  Gleason^  attorneys,  and  John  W.  WiUis^  of 
counsel,  and  for  the  respondent  on  that  of  Geo.  P.  Boss- 
fiian. 

To  the  point  that  the  broker's  commission  is  earned  when 
a  purchaser  able  and  willing  to  buy  on  the  terms  proposed 
is  found  by  the  broker  and  introduced  to  the  vendor,  coun- 
sel for  the  appellant  cited  Stewart  v.  Mather j  32  Wis.  344 ; 
Dela^plame  v.  Tumley,  44  id.  31 ;  McGavock  v.  Woodliefy  20 
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How.  221 ;  Moses  v.  Bierling,  31  N.  Y.  462 ;  Siblald  v.  Beihr 
lehem  Iron  Co.  83  id.  378 ;  Olenthworth  v,  Luther^  21  Baxb. 
147;  Dudos  v,  Ounnmghanij  102  N.  T.  678 ;  Pearson  v.  Mor 
9onj  120  Mass.  53;  Desmond  v.  StebhinSy  140  id.  339;  MagiU 
V.  Stoddardy  70  Wis.  75;  Hamlin  v.  SchtilUy  34  Minn.  534; 
Mooney  v.  JElder^  56  N.  T.  238 ;  Cook  v.  Kroemeke^  4  Daly, 
268;  Ba/mard  v,  Monnot^  3  Keyes,  203;  (y  Connor  v.  Sem- 
pUy  57  Wis.  243,  248;  MoCla/ve  v.  Fame^  49  N.  T.  561; 
Hcyd  V.  MatthewSy  51  id.  124;  Tmiberman  v.  Craddocky  70 
Mo.  638;  Sussdorffv.  Schmidt^  55  K  T.  319;  Cook  v.  Fiske^ 
12  Gray,  491;  Knapp  v.  WaUaoey  41  K  Y.  477;  Kock  v. 
MnmerUnffy  22  How.  69. 

Counsel  for  the  respondent  contended,  inter  aUay  that 
where  a  party  is  produced  and  a  contract  is  entered  into 
through  the  agency  of  the  broker,  but  the  contract  is  of 
such  a  character  that  the  party  contracting,  by  the  exercise 
of  an  option  given  him,  relieves  himself  of  the  obligation  to 
complete  the  purchase,  the  broker  is  not  entitled  to  commis- 
sion. Kiraberly  v.  Henderson,  29  Md.  512.  The  broker  is 
not  entitled  to  a  commission  until  he  obtains  a  written  con- 
tract the  specific  performance  of  which  can  be  compelled. 
Barnes  v.  BobertSy  5  Bosw.  73 ;  Simonson  v  Kissicky  4  Daly, 
143 ;  Toynbs  v.  AlexamdeVy  101  Mass.  255 ;  Walker  v.  Tirrelly 
id.  257;  Colema/rCs  Eoir  v.  Meade,  13  Bush,  358;  Chapin  v. 
Bridges,  116  Mass.  105;  Drury  v.  Newmam,,  99  id.  256; 
Pierce  v.  Powell,  57  HI.  323;  Fitch  on  K,  E.  Agency,  105, 
108. 

OoLB,  0.  J.  In  March,  1887,  the  defendant  was  the 
owner  of  certain  lots  situated  in  the  city  of  Ashland.  He 
employed  the  plaintiff,  a  real-estate  broker,  to  find  a  pur- 
chaser for  the  lots  for  $4,000,  payable  upon  specified  terms. 
The  plaintifif  procured  two  gentlemen  who  proposed  to  buy 
the  lots  jointly,  and  introduced  them  to  the  defendant,  who 
accepted  them  as  purchasers ;  and  they  definitely  agreed  to 
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purchase  the  property  upon  the  terms  fixed  by  the  defend- 
ant, paid  the  sum  of  $200  on  account  of  the  purchase  price, 
and  received  the  written  contract  of  sale  which  appears  in 
evidence.  The  plaintiff  sues  for  his  commissions.  The 
learned  circuit  court,  after  the  evidence  on  both  sides  was 
given,  directed  a  verdict  for  the  defendant  on  the  ground 
that  the  purchasers  had  never  completed  the  purchase ;  that 
the  written  contract  was  not  an  absolute  agreement  of  pur- 
chase, but  that  the  performance  thereof  was  optional  with 
the  purchasers,  who  refused  to  carry  it  out.  i 

There  is  really  no  dispute  about  the  facts,  and  the  case 
turns  wholly  upon  the  construction  of  the  contract  which 
was  entered  into  by  the  parties.  By  the  contract  the  de- 
fendant, in  effect,  sold  the  lots  in  question  to  Seymour  and 
Long  for  $4,000,  on  the  following  terms :  One  half  cash ; 
the  balance  to  be  paid  In  one  year,  with  interest  at  the  rate 
of  eight  per  cent,  per  annum.  Abstract  of  title  to  be  fur- 
nished without  delay,  and  the  warranty  deed  to  be  delivered 
within  ten  days  thereafter,  upon  the  receipt  of  cash  pay- 
ment and  the  securities  for  the  deferred  payment.  It  was 
agreed  and  understood  by  the  purchasers  that  if  the  title 
was  not  good  and  could  not  be  made  good,  the  agreement 
should  be  void  and  the  vendor  would  not  be  liable  for  any 
damages.  Two  hundred  dollars  was  paid  on  the  contract 
when  it  was  executed,  as  "  earnest  money."  In  case  the 
title  was  not  good  and  could  not  be  made  good,  the  $200 
earnest  money  paid  by  the  purchasers  was  to  be  returned 
to  them.  The  contract  then  reads :  "  If  the  title  is  found 
to  be  good,  and  nevertheless  not  accepted  by  the  purchasers 
(the  deed  being  tendered)  within  the  time  and  as  herein 
named,  said  earnest  money  is  forfeited  as  the  consideration 
paid  for  this  agreement,  and  the  owner  of  said  premises 
shall  be  considered  to  have  fully  performed  on  his  part,  and 
may  declare  the  contract  terminated.  Time  is  made  the 
essence  of  the  agreement."    This  agreement  was  signed  by 
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the  defendant,  and  the  purchasers,  in  writmg,  agreed  to  its 
terms. 

Now  the  pladntiflPs  contention  is  that  the  instrument  is  a 
complete  and  valid  agreement  of  purchase  and  sale  of  the 
property;  that  if  the  title  was  good  the  vendees  were  abso- 
lutely bound  to  accept  the  property  and  pay  the  purchase 
price,  unless  the  vendor  elected  to  waive  a  performance  on 
their  part  and  retain  the  property.  We  think  this  construc- 
tion of  the  contract  is  the  correct  one.  We  have  no  doubt 
that  the  defendant  could  have  enforced  a  specific  perform- 
ance of  the  contract  had  he  seen  fit  to  do  so.  The  option 
given  to  terminate  the  contract  was  for  the  benefit  of  the 
vendor  solely.  He  could  insist  upon  a  performance  by  the 
vendees,  or  release  them  from  the  contract,  retain  the  $200, 
and  keep  the  property.  The  $200  paid  was  not,  strictly 
speaking,  "  earnest  money,"  —  that  is,  a  sum  paid  for  the 
purpose  of  binding  the  bargain, —  though  so  denominated. 
It  was  in  the  nature  of  liquidated  damages  for  a  breach  of 
the  contract  in  case  the  vendees  refused  to  perform.  But 
that  the  purchasers  were  absolutely  bound  to  accept  the 
property  and  pay  for  it  according  to  the  terms  of  the  agree- 
ment, we  think  is  quite  clear.  The  learned  circuit  judge 
held  that  the  contract  gave  the  purchasers  an  option  for  ten 
days  to  determine  whether  they  would  purchase  upon  the 
specified  terms  or  not.  But  this  view  we  deem  erroneous. 
The  provision  in  the  contract  was  intended  for  the  benefit 
of  the  vendor,  who  could  avail  himself  of  it  at  his  election, 
or  waive  it  and  enforce  performance  of  the  contract  by  the 
vendees  by  a  suit  in  equity.  But  the  vendees  were  not  en- 
titled to  avoid  the  contract,  for  it  was  absolutely  binding 
upon  them.  This  is  the  view  taken  of  a  similar  agreement 
by  the  supreme  court  of  Minnesota  in  D<Mia  v.  St  Paullrir 
vesimerU  Go,  42  Minn.  194 ;  and  we  think  it  is  a  correct  in- 
terpretation of  such  contracts.  That  was  an  action  to 
enforce  specific  performance  of  the  contract,  and  the  court 
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held  that  it  was  binding  upon  the  vendee,  notwithstanding 
the  vendor  had  the  right  to  avoid  the  contract  at  his  option ; 
such  provision  being  intended  for  his  benefit,  while  the  con- 
tract was  obligatory  on  the  vendee.  It  is  true,  in  this  case 
the  vendees  did  not  formally  sign  the  contract,  but  they  as- 
sented to  its  terms  in  writing,  and  accepted  it.  The  vendees 
were  unquestionably  bound  by  it.  Lowber  v,  Connit,  36  Wis. 
176.  It  is  not  denied  that  the  abstract  was  furnished 
in  time,  and  the  title  was  found  to  be  good.  But  the  de- 
fendant saw  fit  to  waive  performance  and  retain  the  prop- 
erty and  the  $200  which  had  been  agreed  upon  as  the 
amount  of  liquidated  damages  for  a  breach  on  the  part  of 
the  vendees.  It  appears,  therefore,  that  the  plaintiff  pro- 
cured persons  willing  and  able  to  purchase  the  property  on 
the  terms  fixed  by  the  defendant,  and  consequently  earned 
his  commissions ;  for  the  rule  of  law  is  well  settled  in  this 
state  that  a  broker  employed  to  make  a  sale  of  property  at 
a  price  stated  or  fixed  by  the  owner  is  entitled  to  his  com- 
missions when  he  produces  a  party  who  makes  a  purchase. 
And  it  is,  in  general,  enough  in  such  a  case  that  the  broker 
produce  a  party  ready  to  make  the  purchase  at  a  satisfac- 
tory price ;  and  the  principal  cannot  relieve  himself  from 
liability  by  capricious  refusal  to  consummate  the  sale,  or  by 
a  voluntary  act  of  his  own,  disabling  him  from  performance. 
Stewart  v,  Mather,  32  Wis.  344 ;  Delaplai/ne  v.  Turrdey,  44 
Wis.  31;  0^  Connor  v,  SempU,  57  Wis.  243.  There  was  no 
failure  in  this  case  to  produce  a  purchaser  who  entered  into 
a  valid  contract  of  purchase  which  could  have  been  en- 
forced. That  it  was  not  enforced  was  no  fault  of  the 
plaintiff.  He  performed  all  he  undertook  to  do,  and  pro- 
cured a  sale  to  be  made.  He  is  surely  entitled  to  his  com- 
missions, though  the  defendant  saw  fit  to  abandon  the  sale. 
It  is  no  answer  to  say  the  purchasers  refused  to  carry  out 
the  contract.  The  defendant  had  it  in  his  power  to  enforce 
its  performance.    There  is  nothing  to  show  that  the  pur- 
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chasers  were  not  responsible,  and  we  cannot  presume  that 
they  were  not.  As  the  plaintiff  accomplished  all  he  was 
employed  to  do,  can  there  be  a  doubt  about  his  right  to  re- 
cover his  commissions?  Under  the  decisions  of  this  and 
other  courts  which  are  cited  on  the  briefs  of  counsel,  tlie 
plaintiff  fairly  earned  his  commissions.  We  do  not  under- 
stand that  the  defendant's  counsel  controverted  this  piopo- 
sition  of  law,  if  the  contract  entered  into  was  valid  and 
binding  upon  the  purchasers,  as  we  have  held  it  was. 

It  follows  from  these  views  that  the  judgment  of  the  cir- 
cuit court  must  be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

By  the  CovH. —  It  is  so  ordered. 


LooMis,  Appellant,  vs.  The  Rookfoed  Insijbanoe  Company, 

Respondent. 

May  £  —  May  BO,  1890. 

Inmrance  against  fire:  Divisible  contract:  Sale  of  part  of  property 
toithout  consent:  Gross  premium:  Presumption  as  to  rate  on  sepa- 
rate items. 
Three  buildings  and  certain  personal  property,  situated  on  three  differ- 
ent farms,  were  insured,  each  for  a  separate  amount,  by  a  policy 
stating  the  premium  as  a  gross  smn.  That  sum  was  li  per  cent  of 
the  aggr^ate  insuranca  Held,  that  the  contract  was  divisible,  and 
that  the  sale  of  one  of  the  buildings,  in  violation  of  a  stipulation 
against  changing  the  title  of  the  insured  property  without  the  con- 
sent of  the  insurer,  did  not  avoid  the  policy  as  to  the  other  property 
situated  several  miles  from  the  building  sold.  In  the  absence  of 
evidence  to  the  contrary  it  is  presumed  that  each  item  was  insmed 
at  li  per  cent  premium,  and  the  contract  is  construed  as  though  it 
was  so  expressed  in  the  policy. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 
This  is  an  action  upon  a  policy  of  insurance  to  recover 
lor  a  loss  by  fire  of  a  portion  of  the  insured  property.    The 
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first  paragraph  of  the  policy  is  as  follows :  "  The  Bockf  ord 
Insurance  CoTwpcmy  of  Rookford,  lUinois,  in  consideration 
of  a  note  for  $16.50,  due  July  1st,  1886,  does  insure  O.  H. 
Loomis  and  his  legal  representatives  against  loss  or  damage 
by  fire  or  lightning  to  the  amount  of  $1,100,  as  follows : 
$300  on  l^-story  frame  dwelling-house  No.  1,  and  additions 
thereto,  including  foundation  and  cellar  waUs,  occupied  by 

as  a  private  family  residence;  $200  on  house 

No.  2 ;  $300  on  tobacco  shed ;  $300  on  tobacco,  fodder,  hay, 
or  grain  on  sections  1,  2,  and  11,  situate,  except  as  other- 
wise provided,  on  sections  1,  2,  and  11,  townships  of  Burke 
and  Westport,  Dane  county,  in  state  of  Wisconsin, —  from 
the  13th  day  of  January,  1886,  at  12  o'clock  noon,  to  the 
13th  day  of  January,  1891,  at  12  o'clock  noon."  The  note 
above  mentioned  was  paid  at  maturity. 

It  is  stipulated  in  the  policy  that,  if  any  change  takes 
place  in  the  title  to  the  property  insured  without  the  con- 
sent of  the  secretary  of  the  defendant  company,  the  policy 
shall  be  null  and  void.  A  breach  of  this  stipulation  by  the 
insured  as  to  a  part  of  the  insured  property  is  relied  upon 
to  defeat  a  recovery  in  the  action. 

The  testimony  introduced  on  the  trial  shows,  or  tends  to 
show,  that  when  the  policy  was  issued  plaintiflf  owned  three 
farms  in  Dane  county, —  one  in  the  town  of  Burke,  on  sec- 
tion 11,  on  which  is  located  dwelling-house  No.  1,  men- 
tioned in  the  policy ;  another  on  section  2  in  the  town  of 
Westport,  several  miles  distant  from  the  Burke  farm,  on 
which  house  No.  2  therein  mentioned  is  located ;  and  the 
other  on  section  1  in  Westport,  on  which  stood  the  insured 
tobacco  shed, —  and  that  the  tobacco  shed  and  a  quantity 
of  tobacco  and  hay  on  section  1  were  destroyed  by  fire 
August  21, 1888 ;  also,  that  after  the  policy  was  issued,  and 
before  the  fire,  plaintiff  sold  and  conveyed  his  farm  in  Burke, 
including  dwelling-house  No.  1,  without  the  consent  of  the 
secretary  of  the  defendant  company.     There  was  some 
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testimony  which,  it  is  claimed,  proves  a  waiver  by  the  in- 
surance company  of  the  alleged  breach  of  the  contract. 
This  feature  of  the  case  is  not  considered  in  the  opinion, 
and  it  is  therefore  unnecessary  to  state  such  testimony. 

The  circuit  court  Held  that  the  contract  of  insjirance  is 
entire  and  indivisible,  and  that  such  conveyance  of  the 
Burke  farm,  on  which  stood  one  of  the  insured  buildings, 
vitiated  the  whole  contract.  Whereupon  the  court  non- 
suited the  plaintiff.  The  plaintiff  appeals  from  the  judg- 
ment of  nonsuit. 

For  the  appellant  there  was  a  brief  by  Rogers  cfe  HaU^ 
and  oral  argument  by  W.  H.  Rogers. 

H.  W.  Chynowethy  for  the  respondent. 

Lyon,  J.  If,  as  the  learned  circuit  judge  held,  the  con- 
tract of  insurance  is  entire  and  indivisible,  the  conveyance 
by  the  plaintiff  of  the  Burke  farm,  on  which  stood  dwelling- 
house  No.  1,  without  the  consent  of  the  secretary  of  the 
defendant  company,  before  certain  other  of  the  insured 
property  was  burned,  renders  the  whole  policy  null  and 
void,  and  the  nonsuit  was  properly  ordered ;  otherwise  not. 
In  the  cases  of  JSTmman  v.  Hartford  F,  Ins.  Go.  36  Wis. 
159,  and  Sckumitsch  v.  Am.  Ins.  Co.  48  Wis.  26,  the  con- 
tracts of  insurance  there  in  question  were  held  indivisible. 
In  those  cases  the  property  insured  consisted  of  buildings 
and  personal  property  contained  therein,  and  in  the  appli- 
cations for  the  policies  there  were  misrepresentations  by 
the  assured  of  their  title  to  the  realty.  In  each  case  the 
risk  was  distributed  to  the  different  items  of  property  in- 
sured. These  cases  will  be  adhered  to,  and  the  question  is 
whether  they  rule  the  present  case. 

There  is  some  apparent  conflict  of  authority  as  to  the 
rules  by  which  it  is  to  be  determined  whether  the  contract 
in  a  given  case,  which  insures  several  items  of  property,  is 
an  entire  contract,  or  whether  it  is  divisible.    An  examina- 
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tion  of  the  cases  will  show,  we  think,  that  as  to  a  large  mar 
jority  of  them  the  conflict  is  apparent  rather  than  real. 
All  the  cases  seem  to  agree  that,  although  the  insurance  is 
distributed  to  the  different  items  of  insured  property,  the 
contract,  is  indivisible  if  the  breach  of  the  contract  as  to  an 
item  of  the  property  affects,  or  may  reasonably  be  sup- 
posed to  affect,  the  other  items,  by  increasing  the  risk 
thereon. 

In  Fi/re  Asao.  v.  Williamson^  26  Pa.  St.  196,  the  insurance 
was  upon  three  adjoining  buildings, —  a  specified  sum  on 
each, —  and  the  breach  of  the  contract  alleged  was  the  keep- 
ing of  gunpowder  in  one  of  the  buildings,  which  caused  the 
burning  of  them  alL  The  contract  was  held  indivisible. 
In  GoUsman  v.  Pennsylvania  Ins.  Co.  56  Pa.  St.  210,  the 
insurance  was  distributed  upon  a  barn  and  certain  property 
in  an  hotel  standing  within  about  sixty  feet  of  the  barn. 
As  in  the  cases  in  this  court  above  cited,  the  assured  mis- 
represented his  title  to  the  real  property,  which  misrepre- 
sentation, by  the  terms  of  the  pohoy,  invalidated  the  whole 
insurance.  The  property  in  the  hotel  was  burned.  The 
contract  was  held  indivisible,  and  the  whole  insurance  for- 
feited. Several  Massachusetts  cases  are  cited  in  the  opinion, 
among  which  are  Friesmith  v.  Agawam  M.  F.  Ins.  Co.  10 
Cush.  590 ;  Brown  v.  Peoples  M.  Ins.  Co.  11  Gush.  280 ;  and 
EirnbaU  v.  Howard  F.  Ins.  Co.  8  Qray,  38.  These  cases,  in 
their  essential  facts,  are  in  principle  like  the  above  cases  in 
this  court,  except  that  in  the  case  last  cited  there  was  no 
misrepresentation,  but  the  assured  obtained  additional  in- 
surance upon  a  portion  of  the  insured  property,  contrary  to 
the  conditions  of  the  policy.  Lee  v.  Howard  F.  Ins.  Co.  3 
Gray,  583,  is  also  cited.  In  that  case  the  contract  of  insur- 
ance was  held  indivisible  because,  by  the  terms  of  the  pol- 
icy, "  the  property  was  insured  as  one  risk,  and  was  in  fact 
closely  connected  together."  In  Kelly  v.  Humboldt  F.  Ins. 
Co.  6  AtL  Kep.  (Pa.),  740,  the  insurance  was  for  a  specified 
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sum  on  each  of  two  connected  buildings,  and  a  house  situ- 
ated in  the  rear  of  them.  The  contract  was  held  indivisible 
on  the  authority  of  the  cases  in  that  state  above  cited.  In 
£owman  v.  FramMin  F.  Ins,  Co.  40  Md.  620,  the  insurance 
was  distributed  upon  a  distillery  and  machinery  therein, 
and  there  was  a  breach  of  the  condition  as  to  the  real  estate 
which  worked  a  forfeiture  of  the  policy,  by  its  terms. 
Zovejoy  v.  Aicffusta  M,  F.  Ins.  Co.  45  Me.  4Y2 ;  and  Day  v. 
Charter  Oak  F.  cfe  M.  Ins.  Co.  51  Me.  91,  are  also  similar  in 
principle  to  the  two  cases  in  this  court  first  above  cited. 
The  property  insured  in  each  was  a  building  and  its  con- 
tents, and  there  was  a  misrepresentation  by  the  assured  of 
his  title  to  the  realty. 

None  of  the  above  cases  seem  to  have  been  decided  upon 
the  proposition  that  the  contract  was  entire  merely  because 
the  premium  was  not  also  distributed  to  the  several  items 
of  insured  property,  yet  there  are  expressions  in  some  of 
the  opinions  which  seem  to  give  weight  to  that  circum- 
stance. But  in  Plath  v.  Minnesota  F.  M.  F.  Ins.  Asso.  23 
Minn.  479,  and  Oa/rver  v.  RoAJokeye  Ins.  Co.  69  Iowa,  202, 
the  contracts  seem  to  have  been  held  indivisible  mainly 
upon  the  ground  that  the  premiums  were  not  so  distrib- 
uted. 

The  foregoing  cases  have  been  referred  to  at  some  length 
because  they  are  chiefly  relied  upon  by  the  learned  counsel 
for  the  defendant  company  to  establish  the  invalidity  of  the 
contract  of  insurance  in  the  present  case,  and  because  they 
are  believed  fairly  to  represent  nearly  aU  the  cases  in  which 
such  contracts  have  been  held  indivisible.  The  same  coun- 
sel also  cited  and  relied  upon  McOowan  v.  Peoples  M.  F.  Ins. 
Co.  54  Vt.  211.  The  facts  of  that  case  are  not  very  fully 
stated,  but  it  may  be  gathered  from  the  report  that  the  in- 
surance was  upon  a  dweUing-house  and  personal  property 
in  it,  and  the  assured  mortgaged  the  realty  contrary  to  a 
condition  in  his  policy.    It  was  there  claimed  that  the  con- 
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tract  was  divisible,  and  that  the  assured  should  recover  the 
insurance  upon  the  personal  property  which  had  been  burned, 
although  the  policy  had  become  void  as  to  the  dwelling- 
house.    The  court  negatived  this  claim,  and  held  the  con- 
tract indivisible.    The  decision  is  placed  upon  the  ground 
that  by  the  terms  of  the  policy  the  insurer  had  a  lien  upon 
the  insured  buildings  for  the  payment  of  assessments  upon 
the  premium  note,  and  the  cause  which  rendered  the  policy 
void  as  to  the  buildings  affected  such  security.    The  court 
might  well  have  held,  also,  that  the  contract  was  entire  be- 
cause of  the  fact  that  the  personal  property  insured  was 
located  in  such  buildings,  and  any  breach  of  the  contract  in 
respect  to  the  buildings  must  necessarily  affect  the  risk  upon 
the  property  therein,  to  the  injury  of  the  insurer.  In  that  case 
the  court  laid  down  general  rules  for  determining  whether 
such  a  contract  is  divisible  or  not.    These  rules^  are  so 
reasonable  and  satisfactory  that  we  feel  justified  in  quot- 
ing somewhat  at  length  from  the  opinion.    The  court  says : 
"  This  is  a  question  of  great  practical  importance,  as  a  large 
proportion  of  insurance  contracts  embrace  more  than  one 
item  of  property  insured.     The  decisions  are  apparently 
conflicting,  but,  we  think,  are  easily  reconciled  by  refer- 
ring to  the  plain  principles  which  should  govern  them. 
The  general  rule,  '  void  in  part,  void  in  toto^^  should  ap- 
ply to  aU  cases  where  the  contract  is  affected  by  some 
all-pervading  vice,  such  as  fraud  or  some  imlawful  act  con- 
demned by  pubhc  policy  or  the  common  law ;  cases  where 
the  contract  is  entire  and  not  divisible ;  and  aU  those  cases 
where  the  matter  that  renders  the  policy  void  in  part,  and 
the  result  of  its  being  so  rendered  void,  affects  the  risk  of 
the  insurer  upon  the  other  items  in  the  contract.    Keeping 
these  rules  in  mind,  the  leading  cases  upon  this  subject  can 
aU  be  reconciled.    A  recovery  should  be  had  in  all  those 
cases  where  the  contract  is  divisible,  the  different  properties 
insured  for  separate  sums,  and  the  risk  upon  the  property. 
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which  is  claimed  to  be  valid,  unaflfected  by  the  cause  that 
renders  the  policy  void  in  part.  Such  are  the  cases  of 
H6wa/rd  F.  dk  M.  Ins.  Co.  v.  Oomick,  24  DL  455 ;  JSTartford 
F.  Ins.  Co.  V.  Walshy  54  IlL  16i;  Clark  v.  JVew  EngUmd 
M.  F.  Ins.  Co.  6  Gush.  342 ;  Date  v.  Core  D.  M.  F.  Ins.  Co.  14 
XJ.  0.  0.  p.  548 ;  Fho^nix  Ins.  Co.  v.  Zaiorence,  4  Met.  (Ky.), 
9;  Zoehner  v.  Some  M.  Ins.  Co.  17Mo.  247;  Koontzv.  Samr- 
ntbal  Sa/omgs  cfe  Ins.  Co.  42  Mo.  126 ;  CucuUu  v.  Orleans 
Ins.  Co.  6  Mart.  (N.  S.),  11." 

It  is  believed  that  the  rules  thus  laid  down  by  the  Yer- 
mont  court  do  not  conflict  with  any  of  the  cases  above  re- 
ferred to,  except  possibly  the  two  cases  in  Minnesota  and 
Iowa.  The  proposition  determined  in  those  two  cases  does 
not  commend  itself  to  our  judgments  as  sound.  "While  the 
fact  that  the  premium  is  stated  in  the  policy  at  a  gross  sum, 
and  is .  not  distributed  to  the  different  items  of  insured 
property,  is  a  circumstance  to  be  considered  in  interpreting 
the  contract,  we  do  not  think  it  is  controlling.  If  two 
houses,  located  one  mile  apart,  are  insured  in  the  same  pol- 
icy for  $1,000  each,  and  there  is  nothing  to  show  that  they 
do  not  belong  to  the  same  class  of  risks,  we  cannot  believe 
that,  merely  because  the  premium  is  stated  in  the  policy  to 
be  $20  on  both  houses,  instead  of  $10  on  each,  the  contract 
thereby  becomes  indivisible,  when  it  would  imdoubtedly 
have  been  divisible  had  the  latter  formula  been  adopted. 

In  the  present  case  the  aggregate  of  the  insurance  is 
$1,100,  and  the  premium  is  stated  in  gross  at  $16.50,  which  is 
1 J  per  cent,  on  the  amount  of  the  insurance.  There  is  noth- 
ing in  the  policy  or  testimony  to  show  that  the  insured  prop- 
erty belonged  in  different  classes,  upon  which  are  charged 
respectively  different  rates  of  insurance,  or  that  the  per- 
centage of  premium  is  an  average  between  higher  and  lower 
rates  which  the  parties  understood  were  charged  and  paid 
upon  different  items  of  the  insured  property.  The  pre- 
sumption is,  therefore,  that  each  item  was  insured  at  1^  per 
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cent,  premium,  and  the  contraxst  should  be  construed  as 
though  it  was  so  expressed  in  the  policy.  Had  it  been  so 
expressed  therein,  there  can  be  no  doubt  the  contract  would 
be  divisible,  and  so  the  Warned  counsel  for  the  defendant 
company  frankly  admitted  during  the  argument  of  the 
cause. 

The  views  above  indicated  are  fully  sustained  by  the  cases 
of  ClaTk  V.  New  England  M.  F.  Ins.  Co.  6  Gush.  342; 
Havens  v.  Home  Ins,  Co.  Ill  Ind.  90 ;  Phenisc  Ins.  Co.  v. 
Pickel^  119  Ind.  155;  Merrill  v.  Agi^ultural  Ins.  Co.  73 
N.  Y.  452;  Schuster  v.  Dutchess  Co.  Ins.  Co.  102  N.  T.  260; 
Zoehner  v.  Home  M.  Ins.  Co.  17  Mo.  247;  Quarrier  v. 
Peahody  Ins.  Co.  10  W.  Ya.  507.  Indeed,  many  of  the 
above  cases  go  much  further  than  this  court  has  gone  in  as- 
serting the  divisibility  of  such  contracts. 

It  is  not  denied  that  the  policy  in  suit  was  valid  when 
issued.  No  misrepresentation  or  breach  of  warranty  on  the 
part  of  the  assured  is  claimed.  But  after  the  policy  was 
issued  the  assured  violated  one  of  its  material  conditions 
by  convening  to  another  one  of  the  insured  houses  without 
consent  of  the  insurer,  which  certainly  invalidated  the  pol- 
icy as  to  that  house.  But  it  is  quite  impossible  to  say  from 
the  record  before  us  that  the  risk  upon  the  insured  prop- 
erty destroyed  by  fire,  which  property  was  located  five 
mUes  distant  from  the  house  so  conveyed,  was  increased,  or 
in  the  slightest  degree  affected,  by  such  conveyance.  We 
are  constrained  to  hold,  therefore,  that  the  contract  is  divis- 
ible, and  hence  that  it  was  error  to  nonsuit  the  plaintiff. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded  for  a  new  trial 
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Snyder  and  others,  Appellants,  vs.  Sntdeb  and  another. 
Respondents. 

May  2  —  May  20 ^  1890. 

Ftirent  and  child:  Parol  agreement  to  convey  or  devise  land:  Specific 

performance, 

A  father,  after  the  marriage  of  his  son  A.,  ga^e  him  the  possession  and 
use  of  a  farm,  with  the  understanding  that  if  he  worked  it  and  con- 
ducted himself  properly  ft  should  be  devised  to  him  upon  the  deatii 
of  the  father.  After  occupying  the  land  for  a  number  of  years  and 
having  made  improvements  of  the  value  of  $100,  A  died.  The  land 
was  then  worth  about  $4,000.  An  equal  division  of  the  father's 
estate  at  that  time  among  his  children  would  have  given  A  about 
$8,500.  After  A's  death,  the  father  placed  another  son,  G.,  in  pos- 
session of  the  farm,  and  thereafter,  until  his  own  death,  used  the  in- 
come of  $8,500  in  support  of  A's  widow  and  children,  and  by  his 
will  bequeathed  that  sum  to  said  children,  who,  by  their  guardian, 
accepted  the  bequest  The  farm  was  devised  to  G.,  who  had  made 
improvements  thereon  of  the  value  of  about  $8,500.  Held,  that 
there  was  no  agreement  to  convey  the  land  to  A  which  could  be 
enforced  in  favor  of  his  widow  or  children. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

The  facts  are  stated  in  the  opinion.  The  plaintiffs  ap- 
peal from  a  judgment  in  favor  of  the  defendants. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  Carney  ds  Ryan^  and  for  the  respondents  on  that  of 
Simmer  i&  TuUar. 

To  the  point  that  a  parol  promise  by  father  to  son  to  con- 
vey to  him  certain  land  if  he  would  take  possession  and  im- 
prove it  would  be  enforced  if  the  son,  relying  upon  such  prom- 
ise, entered  upon  the  land  and  expended  money,  work,  etc., 
thereon,  counsel  for  the  appellants  cited  2  Bing.  Eeal  Prop. 
318^23 ;  3  id.  211 ;  ZobdeU  v.  Ldbddl,  32  How.  Pr.  1 ;  aSI  (7. 
33  id.  347;  8.  C.  36  N.  T.  327;  Freemam,  v.  Freeman,  51 
Barb.  306;  S.  O.  43  N.  T.  34;  BHght  v.  Bright,  41  Dl.  97; 
Langston  v.  Bates,  84  id.  524;  Ungley  v.  Ungley,  19  Eng. 
(Moak),  678;  S.  O.  22  id.  535;  JSTeales  v.  Nealee,  9  WalL  1. 
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Tatloe,  J.  This  action  was  commenced  in  the  circuit 
court  by  the  plaintiffs  and  appellants,  against  the  defend- 
ants and  respondents,  for  the  purpose  of  enforcing  the  spe- 
cific performance  of  an  alleged  parol  contract  for  the  con- 
veyance of  a  specific  parcel  of  land  of  the  alleged  value  of 
$8,000.  The  plaintiff  Theresa  Snyder  is  the  widow  of  An- 
thony Snyder,  deceased,  who  died  intestate  in  1875.  The 
other  plaintiffs,  Catha/rme^  Susam,^  and  Ma/ry  Sm/der^  are 
children  of  the  said  Theresa  and  Anthony.  The  defendant 
Andrew  Snyder^  Jr.^  is  the  executor  of  the  last  will  Sjud 
testament  of  Andrew  Snyder,  Sr.,  also  decea^sed,  who  died 
in  1887.  Andrew  Snyder,  Sr.,  was  the  father  of  Anthony 
Snyder,  deceased,  the  husband  of  the  plaintiff  Th&resa  Sny- 
der, to  whom  she  was  married  in  1870.  The  material  alle- 
gations in  the  complaint  are  the  following,  viz. : 

That  soon  after  the  marriage  of  said  Anthony  and  Theresa 
the  said  Andrew  Snyder,  Sr.,  purchased  the  eighty  acres  of 
land  in  controversy  in  his  own  name,  and  paid  for  it  with 
his  own  money,  but  it  is  alleged  that  he  bought  it  for  said 
Anthony  Snyder,  and,  in  consideration  of  love  and  natural 
affection,  and  services  already  performed  since  attaining  his 
majority,  and  other  valuable  considerations,  the  said  An- 
drew Snyder  surrendered  possession  thereof  to  the  said 
Anthony  Snyder,  and  promised  and  agreed  to  make  and 
deliver  to  him  a  good  and  sufficient  deed  of  conveyance  of 
all  said  premises,  if  he  would  work  the  same  and  improve 
it  as  his  own  premises.  "  That,  relying  on  such  promises,  the 
said  Anthony  Snyder,  with  his  family,  then  took  possession 
of  such  premises,  and  worked  and  improved  the  same  for 
several  years,  paid  the  taxes  thereon,  cleared  and  reclaimed 
the  lands  for  cultivation  at  great  labor  and  expense,  con- 
structed fences,  erected  valuable  buildings,  and  made  other 
permanent  improvements  on  said  premises,  thereby  greatly 
increasing  the  real  value  thereof,  and  aU  this  time  so  man- 
aged and  controlled  and  improved  said  premises,  without 


Digitized  byVjOOQlC 


77.  JANUAKY  TEEM,  1890.  97 

Snyder  and  others  tb.  Snyder  and  another. 

let  or  hindrance  from  any  one,  the  same  as  if  they  were  his 
own  property.  That  said  Anthony  Snyder  was  accident- 
ally kill^  on  or  about  the  26th  day  of  September,  A.  D. 
1875,  while  in  the  operation  and  possession  of  said  premises 
as  aforesaid,  leaving  the  plaintiff  Theresa  Smfder^  his  widow, 
and  the  said  other  plaintiffs,  his  heirs  at  law,  suryiving  him 
in  the  possession  of  such  premises.  That  after  the  death  of 
the  said  Anthony  Snyder,  the  said  defendant  executor, 
Andrew  Sm/der^  Jr.^  was  duly  appointed  the  general  guard- 
ian of  said  aforesaid  minor  plaintiffs,  and  on  their  behalf 
aoid  for  them,  jointly  with  the  other  plaintiff  in  this  action, 
took  possession  of  and  managed  said  premises  for  them  as 
such  general  guardian.  That  after  the  decease  of  the  said 
Anthony  Snyder,  and  after  the  appointment  of  the  said 
guardian  for  said  minors,  the  said  Andrew  Snyder,  Sr.,  died 
seised  of  said  premises,  and  without  having  executed  a  con- 
veyance thereof  to  the  said  Anthony  Snyder  or  his  heirs  at 
law,  or  to  any  person  for  them,  and  that  all  the  plaintiffs 
have  been  excluded  therefrom,  and  denied  the  possession 
thereof,  by  such  defendant  executor.  That  the  said  Andrew 
Snyder^  Jr.^  is  the  executor  of  the  last  will  and  testament  of 
the  said  Andrew  Snyder,  Sr.,  deceased,  duly  qualified  and 
acting  as  such  executor  under  letters  issued  in  that  regard 
out  of  the  county  court  of  said  county  of  Waukesha.  That 
by  reason  of  the  several  premises  aforesaid,  the  said  minor 
plaintiffs  are  entitled  to  a  deed  of  conveyance  in  fee  of  the 
said  described  real  estate,  and  the  other  plaintiff  is  entitled 
to  her  dower  and  statutory  rights  therein  as  the  widow  of 
said  Anthony  Snyder,  deceased." 

The  material  allegations  of  the  complaint  are  denied  by 
the  answer. 

The  evidence  shows  that  soon  after  the  purchase  of  said 

land  by  Andrew  Snyder,  Sr.,  Anthony  and  his  wife  went 

into  the  actual  possession  of  said  land,  and  cultivated  the 

same  for  their  own  use  until  the  death  of  Anthony  in  1875 ; 

Vol.77— 7 
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that  while  he  was  so  in  possession  he  made  improvements 
thereon  of  the  value  of  $100  or  thereabouts ;  that,  soon  after 
the  death  of  Anthony,  Andrew,  Sr.,  took  possession  of  the 
land,  and  leased  the  same,  and  provided  to  some  extent  for 
the  support  of  Theresa  and  her  children.  In  1878,  Andrew 
Snyder,  Sr.,  put  his  son  George  in  possession  of  said  land, 
and  Oeorge  remained  in  possession  until  the  death  of  his 
father,  Andrew,  Sr.,  in  1887,  and  while  he  was  so  in  pos- 
session he  made  permanent  improvements  thereon  of  the 
value  of  about  $3,500.  At  the  death  of  said  Andrew  Snyder, 
Sr.,  the  land,  with  its  improvements,  was  worth  $8,000 ;  and 
at  the  date  of  the  death  of  Anthony  Snyder,  in  1875,  the 
land  and  improvements  were  worth  about  $4,000.  In  1883 
the  said  Andrew  Snyder,  Sr.,  made  his  last  will,  by  which 
he  devised  the  said  eighty  acres  of  land  to  his  son  Oeorge 
Snyder y  and  by  the  same  will  he  bequeathed  to  his  grand- 
daughters, the  three  children  of  Theresa^  plaintiffs  in  this 
action,  the  sum  of  $3,500,  to  be  paid  when  they  should  ar- 
rive at  the  age  of  twenty-one  years,  respectively;  and  he 
also,  by  his  said  will,  directed  his  son,  Andrew  Snyder^  Jr,y 
to  pay  interest  annually  at  the  rate  of  four  per  cent,  per 
annum  on  the  sum  of  $3,500  bequeathed  by  him  to  his 
grandchildren,  Catharine^  Susan,  and  Mary  Snyder,  for  their 
support  until  they  should  arrive  at  the  age  of  twenty-one 
years  respectively.  When  this  will  was  probated  the  gen- 
eral guardian  of  the  said  grandchildren  notified  the  execu- 
tor that  he  should  hold  him  liable  to  pay  said  legacies  to 
the  said  grandchildren  according  to  the  terms  of  said  wHL 
On  the  trial  there  was  considerable  evidence  showing 
that  the  father  of  Anthony  had  frequently  stated  that  he 
purchased  the  eighty  acres  for  his  son  Anthony,  and  gave 
it  to  him,  or  intended  to  give  it  to  him ;  but  the  general 
tendency  of  the  evidence  went  to  establish  the  contention 
made  by  the  defendant,  that  the  land  which  Anthony  and 
his  other  sons  had  in  their  possession  should  be  held  by  the 
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father,  Andrew,  Sr.j  until  his  death,  and  then  he  wotdd  de- 
vise the  land  so  held  by  them,  if  they  conducted  themselves 
satisfactorily  to  him.  The  evidence  also  tends  to  show  that 
the  $3,500  bequeathed  to  his  grandchildren  was  a  reason- 
able provision  for  them,  estimating  the  value  of  his  prop- 
erty at  the  death  of  his  son  Anthony. 

The  learned  circuit  judge  found,  among  other  things,  that, 
at  the  time  of  the  death  of  Anthony, "  his  father,  Andrew,  Sr., 
determined  to  treat  the  widow  and  children  of  his  said  de- 
ceased son  as  entitled  to  the  use  and  benefit  of  what  he 
then  considered  an  equal  share  of  his  property,  viz.,  $3,500, 
and  that  he  would  hold  said  sum  of  $3,500  intrust  for  their 
joint  use  and  benefit  during  his  life-time,  to  be  used  and 
managed  by  himself,  and  the  income  thereof  to  be  expended 
for  them  by  and  under  his  own  direction,  and  that  said  sum 
would  go  to  the  said  children  of  his  deceased  son  as  a  legacy 
at  his  death,  which  determination  was  duly  carried  out,  as 
weU  during  his  life-time  as  at  his  decease."  To  this  finding 
of  fact  there  is  no  exception,  except  the  general  exception 
to  aU  the  findings  of  fact.  The  court  also  found  the  fol- 
lowing, viz. :  "  That  the  subject  of  disposing  of  his  estate 
to  his  children  was  duly  considered  by  the  said  Andrew 
Snyder,  Sr.,  at  as  early  a  period  as  the  time  when  the  old- 
est son,  Andrew  Snyder^  Jr,^  became  twenty-one  years  of 
age,  to  wit,  1861,  when  he  determined  that  he  would  not 
divide  his  estate  nor  give  any  of  his  property  absolutely  to 
his  children  until  his  decease,  which  he  would  do  by  his  last 
will  and  testament,  to  which  he  adhered  until  his  death,  ex- 
cept as  hereinafter  set  forth,  but  that  he  would  provide 
each  of  his  sons,  respectively,  with  a  farm,  for  his  use  and 
occupation,  as  soon  after  his  marriage  as  he  might  desie, 
and  that  without  cost  or  condition,  except  that  the  son 
should  continue  to  work  at  home  until  such  marriage,  that 
the  taxes  thereon  should  be  paid  by  him  as  long  as  he  had 
the  use  of  the  same,  that  he  would  keep  and  work  it  in 
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a  good  and  husband-like  manner  while  he  occupied  it,  and 
that  he  would  behave  and  conduct  himself  like  a  good  man, 
with  the  imderstanding  that  the  father  would  at  the  time 
of  his  death,  in  case  the  son  should  meet  those  conditions 
and  requirements,  devise  the  same  to  him  by  his  last  will 
and  testament,  the  title  and  ownership,  however,  to  be  and 
remain  in  the  father  until  so  disposed  of  by  his  said  last  will 
and  testament ;  and  that  he  might  make  money  advance- 
ments to  his  daughter  as  hereinafter  set  forth."  The  facts 
thus  found  seem  to  be  supported  by  the  evidence  as  a 
whole. 

Upon  these  findings  of  fact,  it  seems  to  us  that  the 
learned  circuit  court  properly  adjudged  that  there  was  not 
sufficient  evidence  upon  which  to  base  a  judgment  for  the 
specific  performance  of  the  alleged  parol  agreement  for  the 
conveyance  of  the  land.  From  all  the  evidence  in  the  case, 
it  is  apparent  that,  when  Anthony  Snyder  went  into  the 
possession  of  the  farm  in  question,  it  was  the  understanding 
that  no  conveyance  of  the  same  should  be  made  to  him  dur- 
ing the  life  of  his  father,  and,  if  the  title  ever  came  to  him, 
it  was  to  come  by  a  devise,  to  be  made  by  the  wiU  of  the 
father,  to  take  effect  at  his  decease.  The  son  having  died 
more  than  twelve  years  before  the  father,  the  agreement 
under  which  the  son  entered  into  possession  could  not  be 
carried  out  as  the  parties  intended  it  should,  and  there  is 
nothing  that  a  court  of  equity  could  enforce  in  favor  of  the 
widow  and  children.  The  evidence  in  the  case  shows  that 
the  deceased,  Andrew  Snyder,  Sr.,  has  not  dealt  unjustly  or 
inequitably  by  the  widow  and  children  of  his  deceased  son, 
during  his  life-time,  or  at  his  death.  It  is  evident  from  the 
whole  tenor  of  the  evidence  that  the  father-in-law  and  the 
grandfather  has  been  the  mainstay  and  support  of  the  widow 
and  his  infant  grandchildren  during  his  life-time,  and  that, 
considering  his  means,  he  did  not  deal  unjustly  by  them  at 
his  death,  and  the  guardian  of  the  grandchildren  accepts 
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the  provision  made  for  them  by  the  will  of  their  grand- 
father. There  certainly  can  be  no  complaint  made,  so  far 
as  the  grandchildren  are  concerned,  and,  if  his  omission  to 
make  any  provision  in  his  will  for  his  daughter-in-law  seems 
to  be  unjust,  it  is  beyond  even  the  power  of  a  court  of 
equity  to  remedy  the  injustice,  and  it-  certainly  cannot  be 
relied  upon  as  a  reason  for  enforcing  a  parol  agreement  for 
the  conveyance  of  the  farm,  when  the  evidence  is  of  such  a 
character  as  would  not  justify  its  enforcement  in  favor  of 
the  children  of  the  deceased  Anthony. 

The  case  seems  to  have  been  fairly  tried,  and  the  judg- 
ment of  the  learned  circuit  judge  is  well  supported  by  the 
evidence.    . 

By  the  Cowrt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


May,  Eespondent,  vs.  Black,  imp.,  Appellant. 
May  2 —May  ft?,  1890. 

Corporations:  Special  remedy  against  stockholders^  where  and  how  etir 
forced:  Constitutional  law. 

1.  Hie  constitatioii  of  Michigan  provides  that  the  stockholders  of  all 

oorporatioiis  shall  be  individually  liable  for  all  labor  performed 
therefor,  and  a  statute  of  that  state  provides  that  ''said  liability 
may  be  ^hf orced  by  action  in  assumpsit"  and  that ''  suit  for  such 
labor  may  be  commenced  against  any  or  all  the  stockholders  and 
the  corporation  jointly."  Held,  that  the  remedy  by  action  in  as- 
sumpsit is  exclusive,  and  that  the  corporation  must  be  a  party. 

2.  The  remedy  thus  given  against  the  stockholders  can  be  enforced  only 

in  the  courts  of  Michigan. 

APPEAL  from  the  Circuit  Court  for  Jfond  du  Lac  County. 
The  facts  are  stated  in  the  opinion.    The  defendant  Black 
appealed  from  a  judgment  in  favor  of  the  plaintiff. 

For  the  appellant  there  was  a  brief  by  J.  W.  Hvner^  at- 
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torney,  and  Van  Dyke  <&  Van  Dyksy  of  counsel,  and  oral 
argument  by  Mr.  Hiner  and  Mr.  O.  D.  Van  Dyke. 

For  the  respondent  there  were  briefs  by  Colmam,  dk  Suth- 
erland,  attorneys,  and  T.  W.  Spence^  of  counsel,  and  oral 
argument  by  D.  D.  Sutherla/nd  and  Charles  Qua/rles.  They 
contended,  mter  alia^  that  a  suit  in  equity  was  the  proper 
remedy  to  enforce  the  stockholder's  liability  in  this  state. 
Sleeper  v.  Goodwin^  67  Wis.  577;  JFtrat  Nat.  Bamk  v.  Ghie- 
tin  M,  CM.  Co.  42  Minn.  327;  Morawetz  on  Corp.  sec. 
611;  Taft  v.  Ward,  106  Mass.  618;  Pfohl  v.  Simpson,  74 
N.  T.  137.  The  remedy  given  by  the  Michigan  statute  is 
not  exclusive,  because  the  right  existed  under  the  consti- 
tution, prior  to  and  independent  of  that  statute.  The  con- 
stitutional provision  was  self-executing.  Cooley,  Const. 
Lim.  100 ;  Schricker  v.  RidingSj  65  Mo.  208 ;  OddmAm  v. 
Cla/rk,  1  Nev.  607;  Cook,  Stock,  sec. 


Obton,  J.  This  action  was  commenced  by  the  respond- 
ent on  a  demand  for  work  and  labor,  and  in  behalf  of  all 
others  having  like  claims  who  may  come  in  and  become  co- 
plaintiffs,  agaiiist  the  Nanaimo  Mining  Company,  a  corpo- 
ration organized  under  the  laws  of  the  state  of  Michigan, 
and  John  C.  Black  and  others,  stockholders  of  said  corpo- 
ration residing  in  this  state  or  amenable  to  the  process  of 
the  court.  The  action  is  in  equity,  and  the  prayer  is  that 
the  defendant  stockholders  be  decreed  and  adjudged  to  pay 
into  court,  for  the  use  of  the  plaintiffs,  the  amounts  due 
each  for  such  work  and  labor.  No  judgment  is  demanded 
against  the  corporation,  and  it  did  not  appear  in  the  action. 
It  is  alleged  in  the  complaint  that  the  corporation  is  insolv- 
ent, and  that  all  of  its  property  has  been  sold  to  pay  its 
creditors  in  attachments.  The  judgment  is  at  law,  that 
the  plaintiff  and  five  others  who  had  become  co-plaintiffs 
"  have  and  recover  against  the  defendant  John  C.  Black 
$1,838.34  and  costs,  and  against  John  S.  McDonald,  $529.74 
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and  costs,  and  that  execution  issue  in  due  form  of  law." 
The  defendant  John  C.  Black  held  stock  as  assignee  of  the 
said  McDonald  at  the  time  the  labor  claims  for  which  judg- 
ment was  rendered  against  him  accrued,  and  the  defendant 
McDonald  held  the  same  stock  when  such  claims  for  which 
judgment  was  rendered  against  him  accrued,  and  said  Black 
was  not  a  stockholder  when  the  suit  was  commenced,  but 
the  said  McDonald  was.  The  said  Black  was  the  cashier  of 
the  Continental  National  Bank  of  Chicago,  and  held  the 
stock  as  such  cashier,  by  assignment  from  McDonald,  as 
collateral  security  for  a  loan  made  by  him  of  the  bank,  and 
not  otherwise. 

The  important  questions  of  law  in  the  case  were,  there- 
fore :  (1)  Were  the  stockholders  at  the  time  the  debt  ao- 
<a*ued  liable,  or  those  who  were  such  when  the  action  was 
commenced,  or  are  the  stockholders  of  this  corporation  lia- 
ble as  copartners  or  sureties?  (2)  Could  Black  be  held 
liable,  holding  such  a  relation  to  the  stock  and  the  bank? 
(3)  Is  this  the  proper  remedy  and  in  the  proper  jurisdiction? 
On  this  appeal  these  questions  were  argued  before  this  court 
by  the  respective  and  learned  counsel  with  great  force  and 
ability.  The  third  question,  of  remedy  and  jurisdiction, 
should  stand  first.  If  this  court  should  hold  that  the  plaint- 
iff has  mistaken  his  remedy  or  pursued  it  in  the  wrong  tri- 
bunal or  jurisdiction,  it  would  be  neither  necessary  nor 
proper  to  decide  the  first  two  questions.  We  are  compelled 
by  the  authorities  and  the  reasons  on  which  tliey  are  based 
to  hold  in  the  negative  as  to  both  questions. 
,  1.  This  is  a  corporation  of  the  state  of  Michigan,  and  the 
liability  of  its  stockholders,  and  the  manner  of  its  enforce- 
ment, are  governed  by  the  laws  of  that  state.  It  is  a  spe- 
cial statutory  liability,  to  be  enforced  by  statutory  remedies. 
Sec.  35,  No.  113,  of  the  Public  Acts  of  1877,  of  that  state,  the 
^neral  law  under  which  this  corporation  was  organized, 
provides  that  "  the  stockholders  of  all  corporations  existing 
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hereunder  shall  be  individually  liable  for  all  labor  per- 
formed for  such  corporation,  which  said  liability  may  be  en- 
forced by  action  in  asswripsit  commenced  within  two  years 
from  the  time  when  payment  for  such  labor  became  due, 
and  not  afterwards."  It  would  seem  that  an  action  against 
stockholders  for  such  labor  claims  ought  to  be  brought 
under  this  statute.  But  it  is  contended  by  the  learned  coun- 
sel of  the  respondent  that,  inasmuch  as  the  constitution  of 
that  state  created  this  liability  without  providing  any  special 
remedy  or  method  of  enforcement,  it  may  be  enforced  by 
the  usual  remedies  for  the  enforcement  of  any  such  general 
liability.  The  constitutional  provision  is  that  "  the  stock- 
holders of  all  corporations  and  joint-stock  associations  shall 
be  individually  liable  for  all  labor  performed  for  such  corpo- 
ration or  association."  It  was  held  in  Hanson  v.  Donher- 
sley^  37  Mich.  184,  that  this  liability  is  not  jmrnary  but 
collateral^  and  in  a  suit  under  the  statute  the  statutory  con- 
ditions must  be  fully  complied  with ;  and  in  Peck  v.  Miller j 
39  Mich.  694,  it  was  held  that,  if  the  constitutional  provis- 
ion is  sufficient  to  execute  itself,  it  can  be  only  by  some 
proceeding  in  equity,  but  that  there  is  ho  remedy  at  law  to 
do  complete  justice  in  such  a  case  without  some  aid  of  stat- 
utes. 

In  Mb7*ley  v.  Thayery  3  Fed.  Eep.  737,  it  is  held  by  Judge 
Cliffokd  that  a  similar  constitutional  provision  of  Massa- 
chusetts could  not  execute  itself,  and  required  legislation  to 
carry  it  into  effect  by  prescribing  the  means  and  mode  of 
its  enforcement,  and  that  it  is  clear  that  the  statutes  passed 
in  fulfilment  of  that  requirement  constitute  the  unmistak- 
able rule  of  decision,  and  filrnish  the  only  basis  of  judicial 
^  action.  To  the  same  effect  are  JPusz  v.  SpoAmhorstj  67  Mo.  266 ; 
French  v.  Teschemaker,  24  Cal.  618 ;  and  Oroves  v.  Slaugh- 
ter ^  16  Pet.  449.  It  is  inconceivable  how  any  remedy  could 
be  effectual  without  the  aid  of  statutory  provisions.  But 
the  plaintiff  is  estopped  from  so  claiming  by  his  complaint, 
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that  predicates  the  action  on  the  statutory  liability  and  re- 
fers to  the  statutory  proceedings  of  the  corporation  by 
which  the  liability  was  incurred.  The  action  is  brought 
under  the  stp;tute,  and,  as  a  matter  of  course,  the  statute 
must  be  complied  with.  The  remedy  provided  by  the  stat- 
ute is  exclusive  of  all  others.  "  The  statute  which  creates 
the  corporation  may  also  declare  the  purpose  of  its  crea- 
tion, and  provide  for  the  manner  of  its  enforcement."  Poi- 
la/rd  V.  Bailey,  20  WalL  520.  "Where  the  statutes  of  the 
state  which  creates  a  corporation,  making  the  stockholders 
liable  for  the  corporate  debts,  provide  a  special  remedy,  the 
liability  of  a  stockholder  can  be  enforced  in  no  other  man- 
ner." FouHh]!i^at.£a^kv.Fr(mcklyn,120TJ.8.7^1.  "Where 
the  statute  prescribes  expressly  the  form  of  the  remedy  it 
is  the  well  established  rule  that  that  remedy  was  intended 
by  the  legislature  to  exclude  every  other,  and  it  must  be 
strictly  pursued."    Cook,  Stock,  §  220,  and  cases  cited. 

In  the  same  sec.  35  of  the  above  statute,  it  is  provided 
that  "  suit  for  such  labor  may  be  commenced  against  any 
or  all  of  the  stockholders  and  the  corporation  jointly ;  but 
no  levy  shall  be  made  upon  the  property  of  stockholders 
under  an  execution  issued  upon  such  judgment  until  the 
property  of  the  corporation  shall  have  been  exhausted,  and 
the  clerk  of  the  court  issuing  such  execution  shall  indorse 
thereon  a  direction  to  the  oflicer  to  that  effect."  Sec.  22 
provides,  after  making  it  lawful  for  such  corporation  to  do 
business  in  any  place  in  the  United  States,  that  "any  such 
corporation  shaU  be  subject  to  the  laws  of  this  state  in  re- 
gard to  corporations,  so  far  as  the  same  shall  be  appKcable 
to  corporations  formed  under  this  act."  The  remedy  is  by 
action  in  assumpsit,  and  this  is  exclusive  of  all  other  rem- 
*  edies.  It  is  the  only  action  applicable.  "  The  stockholders 
shall  be  individually  liable  for  all  labor  performed."  What 
other  action  is  appropriate?    The  labor  claim  is  unliqui- 
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dated,  and  therefore  debt  will  not  lie.  The  remedy  by  a* 
aumpsit  is  ample  and  adequate,  and  therefore  a  suit  in 
equity  wiU  not  lie.  There  must  be  a  judgment  in  an  action 
at  law  to  be  enforced  by  execution  after  the  property  of  the 
corporation  is  exhausted.  The  judgment  must  be  against 
the  corporation  and  stockholders  jointly,  and  so  also  the 
execution  with  the  clerk's  indorsement  thereon  to  first  ex- 
haust the  property  of  the  corporation.  The  fact  that  the 
corporation  is  insolvent,  and  its  property  sold,  can  make 
no  diJBference.  The  statute  makes  no  such  exception,  and 
it  must  appear  that  its  property  is  exhausted,  by  return  to 
that  effect  on  the  execution,  before  taking  the  property  of 
the  stockholders.  This  action  is  nominally  in  equity,  but 
no  relief  of  an  equitable  nature  is  demanded,  and  it  finally 
resulted  in  a  judgment  at  law  to  be  enforced  by  execution. 
It  is  held  in  Thompson  v.  JeweU^  43  Mich.  240,  that  the  ac- 
tion must  be  brought  against  the  corporation  and  stock- 
holders jointly,  and  that  the  word  "  may  "  in  the  statute  is 
permissive  and  optional  only  aa  to  the  number  of  the  stock- 
holders, as  "  any  or  all."  In  MUroy  v,  jSpurr  M.  I.  M.  Co, 
43  Mich.  231,  it  is  held  that  such  remedy  is  exclusive,  and 
that  the  corporation  must  be  joined  in  every  case.  There 
is  yet  another  restriction  of  the  remedy.  In  sec.  37  it  is 
provided  that  "  personal  actions  against  said  corporations 
shall  be  commenced  only  in  the  county  where  the  mine  or 
smelting  or  other  manufacturing  works  are  situated,  or  id 
the  county  where  the  business  oflBice  in  this  state  is  located." 
In  Amo  V.  Wayne  Circuit  Judge,  42  Mich.  362,  it  is  held 
that  the  legislature  had  the  right  to  place  this  restriction 
on  the  ventce  of  the  action,  and  that  when  the  suit  is  brought 
in  the  wrong  county  it  may  be  disposed  of  on  "  plea  in 
abatement  or  motion,"  as  in  Ha/ywood  v.  Johnson^  41  Mich. 
598. 
It  follows,  therefore,  that  this  action  is  not  properly 
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brought.  It  is  in  equity,  when  it  should  be  in  aammpait. 
It  is  brought  against  stockholders  alone,  when  it  should  be 
against  them  and  the  corporation  jointly. 

2.  The  courts  of  this  state  have  no  jurisdiction  in  such  a 
case,  and  it  is  confined  to  the  courts  of  the  state  of  Michi- 
gan, under  whose  laws  the  corporation  was  created,  and  by 
which  it  is  governed.  There  are  two  reasons  in  the  act  it- 
self why  this  is  so :  (1)  No  jurisdiction  can  be  obtained  to 
render  a  personal  judgment  against  the  corporation  any- 
where else ;  (2)  actions  are  limited  to  a  particular  place  in 
that  state. 

But  it  is  a  principle  of  law  that  does  not  appear  to  be 
questioned,  that,  where  a  special  remedy  against  stockhold- 
ers is  prescribed  by  the  statute  under  which  the  corpora- 
tion is  formed,  it  must  be  enforced  in  the  courts  of  that 
state  exclusively.  Note  to  Thompson  v.  Eeno  S.  Bank,  19 
Nev.  103,  3  Am.  St.  Eep.  869.  Where  the  act  requires 
judgment  to  be  first  obtained  and  execution  to  be  first 
issued  against  the  corporation,  and  its  property  exhausted, 
it  is  contemplated  that  such  judgment  must  be  obtained 
and  the  execution  issued  in  the  state  in  which  the  corpora- 
tion exists.  JBcmk  v.  Bliss,  89  N.  T.  338 ;  Bean  v.  Mace, 
19  Hun,  391.  Where  the  liability  and  the  remedy  against 
stockholders  are  statutory  they  are  confined  in  their  opera- 
tion "  to  the  limits  of  the  sovereignty  creating  the  corpo- 
ration, without  extra-territorial  force  or  obligation.^'  Lowry 
V.  Inman,  46  N.  Y.  119.  "A  remedy  given  by  the  statutes 
of  another  state  to  creditors  of  a  corporation  against  its 
stockholders  is  not  available  in  the  state  of  New  York." 
ChristeTisen  v,  Eno,  106  N.  Y.  97.  In  Nimick  v.  Mvago  Iron 
Works  Co.  25  W.  Va.  184,  it  is  held  that,  under  a  similar 
statute  as  to  the  liability  of  stockholders  of  the  state  of 
Ohio,  the  corporation  is  a  necessary  party,  and  that  the 
remedy  must  be  pursued  in  the  courts  of  that  state.    "A 
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creditor  of  a  corporation  established  in  New  Hampshire, 
the  stockholders  of  which  are  individuallv  liable  for  its 
debts  under  the  statutes  of  that  state,  .  .  .  cannot 
maintain  a  bill  in  equity  ...  to  enforce  his  claim 
against  the  stockholders  [in  Massachusetts],  although  some 
of  them  live  here."  Erickaon  v.  Nesmiih^  4  Allen,  233. 
Jurisdiction  in  such  a  case  cannot  exist  outside  of  the  state 
where  the  corporation  was  created,  because  it  cannot  be  ob- 
tained over  the  corporation,  which  is  a  necessary  party. 
Patterson  v.  Zynde,  112  HI.  196. 

It  is  not  necessary  to  cite  more  cases.  The  principle 
would  seem  to  be  self-evident.  We  hold,  therefore,  that 
this  action  is  not  properly  brought,  nor  brought  within  the 
proper  jurisdiction. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  direction  to  dismiss 
the  complaint. 


Austin,  Appellant,  vs.  Savbland's  Estate,  Respondent. 

May  t—MayXOf  1890. 

Claims  against  estates  of  decedents, 

1.  An  order  limiting  the  time  for  presenting  claims  against  the  estate  of 

a  decedent,  and  a  notice  by  the  court,  signed  at  the  same  time,  ap- 
pointing the  times  and  place  for  the  examination  of  such  claims, 
are  treated  as  one  order  and  held  effectually  to  limit  the  time  for 
presenting  such  claims.  BriU  v,  Ide^s  Estate,  75  Wis.  118,  distin- 
guished and  questioned. 

2.  A  joint  and  several  note  executed  by  the  decedent,  though  not  pay- 

able until  after  the  expiration  of  the  time  limited  for  presenting 
claims,  should  be  presented  as  a  claim  within  that  time,  and  the 
failure  so  to  present  it  wiU  bar  the  holder  from  a  recovery  thereon 
against  the  estate.  Such  a  claim  is  not  a  contingent  one^  within  the 
meaning  of  sec.  8858,  B.  a 
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APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 

A  short  time  prior  to  December  7,  1880,  Zachariah  Save- 
land  died  testate.  His  will  was  admitted  to  probate  on 
that  day,  and  the  executors  named  therein  were  thereupon 
appointed  as  such,  and  qualified.  December  7, 1880,  it  was 
ordered  by  the  county  court,  in  effect,  that  all  claims  and 
demands  of  all  persons  against  said  deceased  be  received, 
examined,  and  adjusted  before  said  county  court ;  that  six 
months  from  and  after  the  said  date  thereof  were  thereby 
allowed  and  limited  to  creditors  to  present  their  claims 
against  said  deceased ;  and  that,  within  ten  days  from  that 
date,  notice  of  the  time  and  place  at  which  said  claims  might 
be  presented,  and  of  the  time  limited  for  creditors  to  pre- 
sent their  claims,  be  given  by  publishing  the  same  for  four 
weeks  successively  once  in  each  week,  in  the  Evening  Wis- 
consin, a  newspaper  printed  in  the  city  of  Milwaukee.  Said 
order  was  made  and  signed :  "  By  the  Court.  J,  E.  Mann, 
County  Judge."  Upon  the  same  day  a  notice  was  thereupon 
accordingly  made  and  signed :  "  By  the  Court.  J.  E.  Mann, 
County  Judge,"  reciting  the  granting  of  letters  testament- 
ary on  said  estate  to  the  executors  so  appointed,  and  the 
allowing  and  limiting  six  months  from  and  after  that  date 
for  creditors  to  present  their  claims  against  said  deceased 
for  examination  and  allowance,  and  giving  notice  to  the 
effect  that  said  county  court  would,  at  regular  terms  thereof 
commencing  on  the  first  Tuesdays  of  May  and  June  re- 
spectively, 1881,'  at  the  probate  office  in  said  city,  "  examine 
and  adjust  all  claims  and  demands  of  all  persons  against  the 
said  Zachariah  Saveland,  deceased." 

June  26,  1885,  the  said  appellant  presented  his  verified 
petition  to  said  county  court,  and  therein  stated,  in  effect, 
that  he  had  a  valid  claim  against  said  estate  which  accrued 
July  19, 1884,  and  since  the  expiration  of  the  time  allowed 
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by  law  for  creditors  to  present  their  claims  against  the 
same ;  that  said  claim  consisted  of  the  indebtedness  of  the 
deceased  upon  two  promissory  notes,  each  dated  April  16, 
1879,  signed  by  C.  W.  Brigham  and  Z.  Saveland,  payable 
five  years  and  three  months  after  date  thereof,  in  and  by 
each  of  which  the  said  Brigham  and  Z.  Saveland,  for  value 
received,  severally  and  jointly  promised  to  pay  to  said 
Edward  Austin  or  order  the  sum  of  $500,  and  interest 
thereon,  payable  annually,  at  the  rate  of  seven  per  cent, 
per  annum ;  that  there  was  due  to  the  petitioner  upon  said 
notes  the  whole  amounts  named  therein,  with  interest  from 
their  date, — and  prayed  for  an  order  allowing  said  claim 
against  said  estate,  and  for  an  order  fixing  the  time  and 
place  when  and  at  which  the  petitioner  might  be  heard 
upon  said  claim  and  prove  the  same.  Thereupon  the  said 
county  court  ordered  the  said  executors  to  show  cause  why 
said  claim  should  not  be  filed  and  heard,  and  providing  for 
the  service  of  such  petition  and  order.  July  6, 1885,  the 
said  executors  appeared  by  their  attorneys,  and  demurred 
to  said  petition  upon  the  ground  that  it  appeared  on  the 
face  thereof,  and  from  the  records  and  files  therein  referred 
to,  that  said  claim  was  barred  by  sec.  3844,  E.  S.,  and  be- 
cause the  petition  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  that  said  court  had  no  jurisdiction  to 
grant  the  relief  sought. 

Upon  the  hearing  of  said  demurrer,  September  27, 1888, 
it  was  ordered  by  said  county  court  that  the  prayer  of  said 
petitioner  be  and  the  same  was  thereby  denied,  and  said 
claim  be  and  the  same  was  thereby  disallowed,  for  the  rea- 
son that  the  statutory  time  had  expired  in  which  claims 
could  be  filed,  proved,  and  allowed  against  said  estate. 
From  that  order  and  decision  the  said  appellant  appealed 
to  the  circuit  court,  when  by  stipulation  an  amended  veri- 
fied petition  was  filed,  to  the  effect  stated  in  the  prior 
petition,  and  also  the  facts  mentioned,  and  giving  the  con- 
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sideration  of  the  notes,  alleging  that  the  said  deceased 
signed  the  same  as  surety  for  Brigham ;  that  at  no  time 
prior  to  July  19,  1884,  could  the  petitioner  have  enforced 
the  collection  or  payment  of  the  same  from  said  estate; 
that  Brigham  had  failed  and  neglected  to. pay  said  notes,  or 
either  of  them,  or  any  part  thereof,  and  was  insolvent  and 
irresponsible ;  that  said  estate  consisted  of  a  large  amount 
of  real  and  personal  property ;  that  said  claim  had  been 
presented  for  allowance  within  one  year  after  said  notes 
became  due  and  payable,  and  before  there  had  been  any 
distribution,  or  order  of  distribution,  of  said  estate;  that 
there  were  sufficient  assets  in  the  hands  of  the  executors  to 
pay  said  claim.  To  that  petition  the  said  executors  de- 
murred upon  the  same  grounds  stated  in  the  demurrer  to 
the  former  petition.  From  the  order  sustaining  such  de- 
murrer, with  costs  and  leave  to  amend  said  petition  or 
claim,  the  plaintiff  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  briefs 
of  Turner  <&  TimMn.  They  contended,  inter  aUa^  that  the 
decedent  being  merely  a  surety,  and  the  principal  debtor 
not  having  defaulted  until  after  the  time  limited  for  the 
presentation  of  claims  against  the  estate,  the  claim  was  a 
contingent  one  which  might  have  been  presented  either 
under  sec.  3858  or  sec.  3860,  R  S.  3  Addison  on  Cont. 
(Morgan's  ed.),  sec.  1111 ;  Ernst  v,  Noai^  63  Wis.  139 ;  Mann 
V.  Everts^  64  id.  372;  Ex pa/rte  Adn^y^  Cowp.  460;  Hoffham 
V.  EondrinieVj  5  Maule  &  S.  21 ;  Woodard  v.  Herbert^  24  Me. 
358;  Webster  v.  LoAJoaon^a  Estate^  73  "Wis.  571;  Logcm  v. 
Dixon,  id.  533. 

For  the  respondent  there  was  a  brief  by  Einches,  Lynde 
(&  MiUer^  and  oral  argument  by  B.  K.  Miller,  Jr. 

Cassoday,  J.  It  is  claimed  by  the  learned  counsel  for  the 
plaintiff  that  the  order  made  by  the  county  court  Decem- 
ber 7, 1880,  limiting  the  time  for  creditors  to  present  their 
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claims  against  said  estate  to  six  months  from  the  date 
thereof,  was  inoperative  as  a  limitation  by  reason  of  the 
failure  therein  to  "appoint  convenient  times  and  places 
when  and  where  the  court "  would  "  receive,  examine,  and 
adjust  such  claims,"  as  indicated  in  sec.  3839,  E.  S. ;  and  Brill 
V.  Ide^B  Estate^  75  Wis.  113,  is  relied  upon  in  support  of  such 
contention.  In  that  case  the  order  made  by  the  county 
court  not  only  failed  to  make  such  appointment,  but  the 
only  appointment  made  purported  to  have  been  made  by 
the  "  county  judge  "  instead  of  "  the  county  court,"  as  pre- 
scribed in  the  section  cited.  The  case  at  bar  is  clearly  dis- 
tinguishable, in  that  such  appointment  purports  to  have 
been  made :  "  By  the  court.  J.  E.  Mann,  County  Judge," 
at  the  same  time  as  the  making  of  the  order  of  limitation. 
We  must  therefore  regard  both  papers  or  orders  together 
as  really  constituting  one  order  in  law,  and  hence  effectual 
as  an  order  of  the  court  limiting  the  time  for  creditors  to 
present  their  claims  against  said  estate.  It  may  be  proper 
here  to  say  that  since  the  decision  of  that  case  we  have  had 
some  doubt  as  to  its  soundness,  especially  in  so  far  as  it  is 
there  indicated  that  such  appointment  could  only  be  effect- 
ual when  actually  incorporated  into  the  order  of  limitation 
itself.  That  it  is  the  better  practice  to  so  incorporate  the 
appointment  in  such  order  is  manifest,  but  such  incorpora- 
tion certainly  cannot  be  essential  where,  as  here,  they  are 
both  made  by  the  same  court  and  at  substantially  the  same 
time.  The  extent  to  which  the  case  cited  will  be  recog- 
nized as  authority  is  hereby  reserved  for  future  considera- 
tion. 

The  plaintiff's  claim  was  not  filed,  presented,  or  exhib- 
ited to  the  court  untU  more  than  four  years  after  the  time 
so  limited  for  creditors  to  present  their  claims  for  allow- 
ance had  expired.  The  statute  declares,  in  effect,  that  every 
person  having  such  claim,  who  fails  to  exhibit  the  same  to 
the  court  "  within  the  time  limited  for  that  purpose,  shall 
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be  forever  barred  from  recovering  such  demand,  or  from 
setting  off  the  same  in  any  action  whatever."  Sec.  38M, 
R  S.  This  court  has  held,  as  to  resident  creditors,  that 
such  bar  does  not  merely  affect  the  remedy,  but  extin- 
^ishes  such  right  of  recovery  as  to  all  claims  proper  to  be 
allowed  within  the  time  limited.  Ga/rpent&r  v.  Murph&y^  57 
Wis.  541.  See  Ha/rtinan  v.  Fishbecky  18  Fed.  Eep.  291. 
Since  the  notes  were  not  due  until  some  years  after  the 
time  so  limited  for  presenting  claims  had  expired,  it  is  urged 
that  they  were  not  provable  against  the  estate  during  the 
time  so  limited.  But  sec.  3843,  E.  S.,  expressly  empowers 
the  court  "  to  try  and  decide  upon  all  claims  which  by  law 
survive  against  or  in  favor  of  the  executors  and  adminis- 
trators," not  therein  excepted,  and  to  "  examine  and  allow 
3iil  demands,  at  the  then  jpresent  value  thereof,  which  may 
be  pwycMe  at  a  future  day^  .  .  .  and  may  offset  such 
demands  in  the  same  manner  in  favor  of  the  estate."  So 
the  statute  provides,  in  effect,  that  when  two  or  more  per- 
sons shall  be  indebted  on  any  joint  contract,  and  either  of 
them  shaU  die,  his  estate  shall  be  hable  therefor,  and  the 
claim  may  be  allowed  by  the  court  as  if  the  contract  had 
been  joint  and  several.  Sec.  3848,  E.  S.  By  tlie  notes  in 
question,  the  deceased  and  Brigham,  ^^  severally  unA  jointly, 
promised  to  pay "  the  amounts  named  to  the  plaintiff  or 
order.  Manifestly,  these  notes  were  provable  as  a  claim 
against  the  estate  within  the  time  limited  in  the  order. 
This  disposes  of  the  contention  that  the  notes  in  question 
constituted  a  contingent  claim  within  the  meaning  of  sec. 
3858,  E.  S.,  and  hence  provable  within  the  time  prescribed 
by  sec.  3860,  E.  S.,  as  construed  by  this  court.  Ernst  v. 
Nauy  63  Wis.  134;  Mann  v.  Everts,  64  Wis.  372;  Zogan  v. 
Dixon^  73  Wis.  533 ;  Webst&r  v.  Estate  of  Lawson,  73  Wis. 
561.  The  plaintiff  was  not  hable  thereon  as  security  for  the 
deceased,  and  the  same  was  not  a  contingent  claim  against 
Vol.  77— 8 
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the  estate,  which  could  not  be  proved  as  a  debt  before  the 
court,  within  the  meaning  of  sec.  3858,  K.  S.  The  "  several 
and  joint "  liability  of  the  deceased  and  Brigham  to  the 
plaintiff  was  an  absolute  habihty,  and  it  was  none  the  less 
absolute  because  the  notes  did  not  become  due  until  after 
the  time  limited  in  the  order.  A  contingent  claim,  within 
the  meaning  of  the  statutes,  is  one  where  the  absolute  lia- 
bility depends  upon  some  future  event,  which  may  never 
happen,  and  which  therefore  renders  such  liability  uncertain 
and  indeterminable.  Sargenfs  Adm^r  v.  KimbalPa  AdvCr^ 
87  Vt.  320 ;  Edwa/rds  v.  RoepJce^  74  Wis.  575 ;  Foster  v.  Smger, 
69  Wis.  392.  This  is  not  such  a  claim. 
By  the  Cov/rt. —  The  order  of  the  circuit  court  is  affirmed. 


Ellis,  Eespondent,  vs.  The  Northern  Paoifio  Bailroad 
CoMPAisrY,  imp..  Appellant. 

May  S—May  SO^  1890, 

(1,  f)  Action  to  quiet  title:  Parties:  Joinder  of  causes  of  action:  Void  deed. 
(S)  Counties:  Donation  of  lands  to  railroad 

L  In  an  action  to  quiet  title  to  land  all  x)eTsons  interested  in  the  subject 
matter  adyersely  to  the  plaintiff  may  be  made  defendants,  and  the  fact 
that  defendants*  claims  arise  from  different  sources  and  are  in  con- 
flict with  each  other,  or  that  one  of  the  defendants  claims  all  the 
land  and  the  others  separate  parcels  thereof,  does  not  render  their 
joinder  as  defendants  improper,  or  make  the  complaint  multifar 
rious. 

2.  Under  sec.  8186,  R  S.,  the  action  to  quiet  title  may  be  maintained 
against  one  claiming  under  a  void  deed. 

a  A  conveyance  of  its  lands  by  a  county  as  a  donation  to  a  railroad 
company  is  void ;  and  the  legislature,  having  no  power  to  authorize 
such  donation  in  the  first  instance,  cannot  by  a  subsequent  statute 
validate  the  conveyance. 
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APPEAL  from  the  Circuit  Court  for  Doriglas  County. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Catlin  c6  Butler, 
attorneys,  and  I.  C.  Sloan,  of  counsel,  and  oral  argument 
by  Mr.  Sloan-.  They  contended,  inter  alia,  that  the  com- 
plaint sets  out  distinct,  independent,  and  unconnected  causes 
of  action.  The  controversy  between  the  plaintiff  and  the 
railroad  company  recognizes  the  fact  that  the  county  owned 
the  lots  when  it  conveyed  to  the  railroad  company,  and 
relates  only  to  the  validity  of  that  conveyance.  The  con- 
troversy between  the  plaintiff  and  the  other  defendants, 
respectively,  is  as  to  whether  the  tax  deeds  to  the  county 
were  sufficient  to  extinguish  the  original  title,  and  this 
controversy  is  still  further  complicated  by  conflicting  claims 
between  such  other  defendants.  The  complaint  is  there- 
fore multifarious.  Story's  Eq.  PI.  sec.  271 ;  Saxton  v.  Dams, 
18  Ves.  80;  Bam^ks  v.  Walker,  2  Sand.  Ch.  347;  West  v. 
HandaU,  2  Mason,  181 ;  Atfy  Gen.  v.  St  John^s  College,  7 
Sim.  241;  Wa/rd  v.  Duke  of  Northumherland,  2  Anst. 
469 ;  Harrison  v.  Hogg,  2  Ves.  Jr.  323 ;  Cambridge  W.  Works 
V.  SomerviUe  D.  (&  B.  Co.  14  Gray,  193 ;  Pope  v.  Leonard,  115 
Mass.  286-90 ;  Winsor  v.  Bailey,  55  N.  H.  218 ;  WhiU  v.  Cur- 
tis, 2  Gray,  467 ;  SoMdgev.  Hyde,  Jac.  151  \S.C.f>  Mad.  138 ; 
Peanrse  v.  Hewitt,  7  Sim.  471 ;  Whaley  v.  Dawson,  2  Sch.  &  Let 
367-71 ;  DiHAf  v.  Doig,  2  Yes.  Jr.  486 ;  Lull  v.  Fox  S  Wis. 
Imp.  Co.  19  Wis.  101 ;  HulheU  v.  Lerch,  58  N.  T.  237.  The 
legislature  had  power  to  authorize  the  county  to  convey  the 
land  in  question  to  the  railroad  company.  There  is  no  differ- 
ence in  principle  whether  money  is  donated  to  a  railroad 
company,  or  the  county  is  authorized  to  subscribe  for  stock. 
The  whole  question  in  both  cases  is  whether  the  purpose  or 
use  of  the  money  is  pubhc  or  not.  Queenshury  v.  CulA)er,  19 
Wall.  83;  Bail/road  Co.  v.  Otoe,  16  id.  667;  OlcoU  v.  Super- 
visors, id.  678 ;  LomsviUe  v.  Sa/vmgs  Bank,  104  IT.  S.  469-79 : 
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Fairfield  v.  Oallati/n  Co.  100  id.  47;  MouUHe  v.  Fairftddy 
106  id.  370-80. 

For  the  respondent  there  was  a  brief  by  D.  E.  Roberts^ 
and  oral  argument  by  Mr.  Roberts  and  W.  F.  Bailey. 

Cole,  C.  J.  This  is  an  action  to  quiet  title  to  certain  lots 
of  lands  described  in  the  complaint.  The  plaintiff  alleges 
that  he  is  the  owner  and  in  the  actual  possession  of  the 
lands,  deriving  his  title  from  the  county  of  Douglas  under 
certain  deeds.  He  sets  out,  not  only  his  own  chain  of  title, 
but  also  the  title  of  the  different  defendants  to  the  action. 
The  defendants  derive  their  title  from  different  sources, 
and  their  claims  are  in  conflict,  though  they  are  all  inter- 
ested in  the  subject  matter  of  the  litigation  adversely  to 
the  plaintiff.  The  defendant  Bradford  appeared  and  an- 
swered; the  defendant  Sage  made  a  general  appearance 
for  himself;  and  the  railroad  corporation  filed  a  demurrer 
to  the  complaint  on  the  ground  of  misjoinder  of  causes  of 
action,  and  also  upon  the  further  ground  that  the  complaint 
does  not  state  a  cause  of  action.  The  demurrer  was  over- 
ruled by  the  circuit  court,  and  from  the  order  so  overruling 
the  demurrer  this  appeal  is  taken. 

The  first  question  to  be  considered  is  as  to  the  multifari- 
ousness of  the  complaint.  It  is  insisted  that  the  complaint 
unites  perfectly  independent  and  distinct  causes  of  action, 
which  cannot  be  joined.  To  this  objection  the  learned  cir- 
cuit judge  gives  a  complete  and  satisfactory  answer  in  his 
opinion  filed  in  the  case.  He  says,  in  substance,  that  in 
cases  of  this  character  the  object  sought  is  to  bring  all  par- 
ties before  the  court  who  are  interested  in  the  subject  mat- 
ter of  the  action  adversely  to  the  plaintiff,  to  the  end  that 
all  interests  may  be  determined  and  all  parties  bound  by  a 
single  decree ;  and  that  a  court  of  equity  in  such  cases  has 
power  to  determine  the  rights  of  all  the  parties,  including 
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the  conflicting  rights  of  the  defendants  as  between  each 
other.  This,  we  think,  is  a  correct  view  of  the  law  upon 
this  subject.  All  the  defendants,  though  their  respective 
claims  spring  from  different  sources,  have  a  common  inter- 
est in  the  point  in  litigation,  and  ought  to  be  joined  in  order 
to  settle  the  plaintiflTs  title.  The  fact  that  the  railroad 
company  claims  all  the  lands,  and  the  other  defendants 
claim  separate  parcels,  does  not  render  the  joinder  of  all  as 
defendants  improper,  nor  make  the  complaint  multifarious. 
This  is  the  fair  result  of  the  decisions  in  Win^low  v.  Dons- 
num,  18  Wis.  457;  Blake  v.  Van  TUhorg,  21  Wis.  672; 
Hamlin  v,  Wright^  23  Wis.  492 ;  Bassett  v.  Warner,  23  Wis. 
673 ;  Leinenkugel  v.  Kehl,  73  Wis.  238.  "  A  complaint  does 
not  improperly  unite  several  causes  of  action  which  relates 
to  matters  of  the  same  nature  all  connected  with  each 
other,  and  in  which  all  the  defendants  are  more  or  less  in- 
terested or  concerned,  though  their  rights  in  respect  to  the 
general  subject  of  the  action  may  be  different,  and  some 
may  be  directly  interested  only  in  a  part  of  the  general 
claim."  Blake  v.  Van  Tilhorg,  21  Wis.  672.  We  do  not 
think  the  complaint  is  open  to  the  objection  of  being  mul- 
tifarious. 

The  other  ground  of  objection  raises  the  question  as  to 
the  vaUdity  of  the  company's  deed  from  the  county  of 
Douglas.  It  appears  that  the  county  offered  and  agreed 
to  convey  to  the  railroad  company  aU  lots  and  lands  be- 
longing to  it  which  had  been  acquired  by  deed,  and  to 
which  the  county  had  held  undisputed  title  for  two  years, 
upon  condition  that  the  company,  by  the  1st  day  of  Jan- 
uary, 1882,  would  construct,  complete,  and  equip  a  railroad 
from  the  Northern  Pacific  Junction,  entering  this  state, 
and  running  therein  down  the  St.  Louis  and  Nemadji  rivers 
to  the  bay  of  Superior,  at  or  near  the  mouth  of  the  Nera- 
adji  river,  thence  to  Connor's  Point,  along  or  near  the  west- 
erly side  of  said  bay,  with  a  depot  and  convenient  conneo- 


Digitized  byVjOOQlC 


118  SUPREME  COURT  OF  WISCONSIN.       Voi^ 

EUm  t&  The  NOTthem  F&ciflc  R  Ca 

tions  with  docks  and  piers.  The  lands  were  conveyed  by 
the  connty  in  pursuance  of  this  agreement,  and  it  is  said 
that  the  transaction  was,  in  effect,  but  a  donation  by  the 
county  of  its  property  to  the  company,  to  secure  the  build- 
ing of  the  branch  of  the  railroad  designated;  and  the  ques- 
tion is.  Could  the  county  board  of  supervisors  of  the  county 
dispose  of  the  property  of  the  county  in  this  way  by  do- 
nating it  to  the  railroad  company?  There  is  no  pretense 
that  it  was  in  the  nature  of  a  subscription  to  the  stock  of 
the  company.  In  the  case  of  Whiting  v.  S.  cfe  i^.  du  L. 
JR.  Co.  25  Wis.  167,  this  court  held  that  the  power  of  taxa- 
tion could  not  be  exerted  to  raise  money  for  the  purpose 
of  donating  it  to  a  railroad  company,  even  when  the  legis- 
lature authorized  it.  In  that  case  the  county  authorities 
were  restrained  from  issuing  negotiable  securities,  which 
created  a  county  debt  to  be  paid  by  taxation,  though  the 
court  had,  upon  the  strength  of  adjudications  elsewhere, 
sustained  the  validity  of  municipal  subscriptions  to  the 
stock  of  railroad  corporations.  But  such  subscriptions  were 
sustained  solely  on  the  ground  that  their  validity  had  been 
afltened  by  many  of  the  highest  and  most  respectable  courts 
in  the  land,  and  such  vast  pecuniary  interests  had  become 
involved  and  were  dependent  upon  these  decisions  that  this 
court  felt  bound  to  follow  them,  while  regarding  as  unsound 
the  principle  which  they  laid  down.  And  while  the  dis- 
tinction between  a  stock  subscription  and  the  donation  or 
other  appropriation  of  public  money  or  corporate  property 
to  a  railroad  corporation  is  not  very  distinct  and  obvious, 
yet  we  are  unwUling  to  extend  a  bad  rule  of  law  a  particle 
beyond  where  the  courts  had  carried  it,  and  shall  therefore 
adhere  to  the  doctrine  of  the  Whiting  Case.  Brides,  that 
case  has  been  fully  approved  in  subsequent  cases  in  this 
court.  Phillips  v.  Albany,  28  Wis.  340 ;  Hogan  v.  Water- 
town,  30  Wis.  260;  Bound  v.  W.  C.  B.  Co.  45  Wis.  543. 
There  is  nothing  to  distinguish  this  case  or  to  take  it  out 


Digitized  byVjOOQlC 


77.  JANUAEY  TEEM,  1890.  119 

Ellis  Ts.  The  Northern  Pacific  R.  Ca 

of  the  decision  in  the  Whiting  Casej  for  if  the  county  could 
not  donate  money  or  securities  to  a  railroad  corporation, 
it  could  not  give  it  its  lands,  which  are  the  property  of  the 
county. 

It  was  suggested  by  the  eminent  counsel  for  the  railroad 
company  that  the  federal  supreme  court  had  laid  down  a 
different  rule,  and  had,  in  effect,  held  that  in  principle  there 
was  no  difference  between  a  subscription  to  stock  of  a  rail- 
road company,  paying  such  subscription  in  money  or  bonds, 
and  donating  such  money  or  bonds  to  the  company ;  and 
that  to  avoid  conflict  in  the  opinions  of  this  and  that  court, 
and  the  evil  consequences  which  may  result  from  it,  this 
court  should  recede  from  the  doctrine  laid  down  in  the 
Whitmg  Case.  "We  fully  appreciate  the  inconvenience 
which  may  arise  from  the  want  of  harmony  in  the  views 
adopted  by  the  court  of  this  state  and  the  federal  courts  on 
this  subject,  but  we  are  unwilling  to  change  the  rule  estab- 
lished in  the  Whiting  Case,  It  is  a  matter  of  regret  that 
courts  have  sustained  municipal  subscriptions  to  the  stock 
of  railroad  corporations,  for  it  seems  like  a  perversion  of  the 
object  for  which  municipal  governments  are  established, 
and  the  practice  has  often  led  to  great  mischief  and  oppres- 
sion. But  we  can  go  no  further  than  we  have  in  sanction- 
ing a  bad  principle.  Whether  or  not  there  is  solid  ground 
for  the  distinction  between  the  case  of  donating  money  or 
property  to  a  railroad  company,  and  subscribing  to  its  stock 
aAd  paying  in  money  or  bonds,  the  distinction  has  been 
made,  and  we  feel  bound  to  abide  by  it. 

In  this  case,  the  county,  at  the  time  of  making  the  dona- 
tion and  the  execution  of  the  deed  in  question,  had  no  au- 
thority from  the  legislature  thus  to  dispose  of  its  property ; 
but  it  is  claimed  this  defect  was  cured  by  ch.  150,  Laws  of 
1883.  That  act  does  attempt  to  validate  the  conveyance 
made  by  the  county  to  the  railroad  corporation,  and  con- 
firm the  title  in  the  grantee.    But  if  the  legislature  could 
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not  authorize  the  county  in  the  first  instance  to  donate  its 
lands  to  the  railroad  company,  it  could  not  cure  or  make 
valid  such  donation  after  it  had  been  made.  A  curative 
statute  must  be  confined  to  the  cases  where  the  legislature 
might  previously  have  authorized  the  act.  Where  the  de- 
fect is  in  the  nature  of  a  mere  irregularity  in  the  proceed- 
ings, it  may  be  cured.  "  If  the  thing  wanting  or  which 
failed  to  be  done,  and  which  constitutes  the  defect  in  the 
proceedings,  is  something  the  necessity  for  which  the  legis- 
lature might  have  dispensed  with  by  prior  statute,  then  it 
is  not  beyond  the  power  of  the  legislature  to  dispense  with 
it  by  subsequent  statute ;  and  if  the  irregularity  consists  in 
doing  some  act,  or  in  the  mode  or  manner  of  doing  some 
act,  which  the  legislature  might  have  made  immaterial  by 
prior  law,  it  is  equally  competent  to  make  the  same  imma- 
terial by  a  subsequent  law."  Cooley,  Const.  Lim.  (5th  ed.),. 
458  et  seq.  It  is  clear  that  the  principle  laid  down  by  the 
learned  author  above  does  not  reach  this  case ;  for,  by  the 
rule  of  the  Whiting  decision,  it  was  beyond  the  power  of 
the  legislature  to  authorize  the  county  board  to  donate  its 
money  or  property  to  a  railroad  company,  and  of  course  it 
could  not,  by  a  subsequent  act,  cure  a  thing  which  it  could 
not  originally  authorize  to  be  done.  This  proposition  is  so 
obviously  sound  as  to  require  no  argument  to  support  it. 

If  the  deed  from  the  county  was  void,  still  the  plaintiff 
would  have  the  right  to  have  the  court  so  adjudge,  for  the 
purpose  of  quieting  the  title.  Sec.  3186,  R  S.,  secures  to 
him  that  relief. 

It  f oUows  from  these  views  that  the  order  of  the  circuit 
court  must  be  affirmed,  and  the  cause  remanded  for  further 
proceedings. 

By  the  Court. —  It  is  so  ordered. 
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French,  Appellant,  vs.  Ferguson  and  others,  Eespondents. 

May  S — May  fiOy  1890, 

Justices^  courts:  Becess  or  adjoummentf  Jurisdiction:  Judgment  against 
defendant  not  served, 

1.  A  recess  taken  by  a  justice's  court  at  2  o'clock  P.  M.  until  10  o'clock 
A.  M.  of  the  following  day,  on  account  of  the  illness  of  the  justice, 
is  not  an  **  adjournment "  within  the  meaning  of  subd.  5,  sea  3574, 
R  S.,  and  jurisdiction  is  not  lost  by  the  failure  to  enter  in  the  docket 
the  place  to  which  such  recess  is  taken. 

a.  A  judgment  by  default  against  a  defendant  who  was  not  served  with 
process  and  did  not  appear  is  a  nuUity  and  does  not  affect  the  juris- 
diction as  to  the  other  defendants. 

APPEAL  from  the  Circuit  Court  for  Ashlcmd  County. 

The  plaintiff  brought  his  action  before  a  justice  of  the 
peace,  against  the  defendants,  to  recover  money  paid  for 
their  use.  The  summons  was  not  served  on  the  defendant 
"Willes.  The  remaining  six  defendants  appeared  before  the 
justice  December  7,  1887,  and  went  to  trial.  After  the 
plaintiff  had  put  in  his  proofs,  and  the  court  had  overruled 
a  motion  by  defendants  for  a  nonsuit,  the  following  pro- 
ceedings were  had,  as  appears  by  the  docket  entries  made 
by  the  justice :  "  It  being  night,  the  court  took  a  recess 
until  2  o'clock  p.  m.,  December  8, 1887.  December  8,  1887, 
at  2  o'clock  p.  M.,  parties  appeared  by  counsel, —  plaintiff 
and  defendant.  The  court,  being  sick,  by  consent  of  par- 
ties took  a  recess  until  10  o'clock  a.  m.,  December  9,  1887. 
December  9,  1887,  10  o'clock  a.  m.,  plaintiff  appeared  by 
counsel.  After  waiting  one  hour,  and  none  of  the  defend- 
ants appearing  by  counsel  or  otherwise,  the  court,  being  sat- 
isfied from  the  evidence,  determines  and  adjudges  that  the 
plaintiff,  C.  E,  French^  have  judgment,  etc.,  which  judg- 
ment is  entered  in  the  usual  form."  The  judgment  is 
against  all  the  defendants  except  Willes.    The  return  shows 
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that  these  docket  entries  were  made  at  the  several  times 
such  proceedings  were  had. 

All  the  defendants  against  whom  judgment  was  so  ren- 
dered, except  W.  G.  French,  joined  in  suing  out  a  writ  of 
certiorari  to  remove  such  proceedings  and  judgment  into 
the  circuit  court  for  review.  The  circuit  court  reversed  the 
judgment  of  the  justice,  and  the  plaintiff  appeals  to  this 
court  from  the  judgment  of  reversal. 

For  the  appellant  the  cause  W£^  submitted  on  the  briefe 
of  JoJm  F.  Dufur. 

For  the  respondents  there  was  a  brief  by  MUea  <fe  Sheay 
and  oral  argument  by  TT.  F.  Shea. 

Lton,  J.  It  is  understood  that  the  circuit  court  reversed 
the  judgment  of  the  justice  solely  on  the  ground  that  the 
latter  lost  jurisdiction  of  the  case  by  his  failure  to  enter  in 
his  docket  on  December  8, 1887,  the  place  to  which  the 
recess  was  taken.  Sec.  3574,  E.  S.,  requires  the  justice  to 
enter  in  his  docket  "every  adjournment,  stating  at  whose 
request  and  to  what  time  and  place."  (Subd.  5.)  It  was 
held  in  Brahmstead  v.  Ward^  44  Wis.  591,  and  in  several 
earlier  cases  there  cited,  that  the  place  to  which  the  cause 
is  adjourned  must  appear  from  the  docket  entries  made  by 
the  justice,  or  he  loses  jurisdiction.  Such  is  the  law  of  this 
state.  The  question  is,  therefore.  Does  the  same  rule  apply 
where,  as  here,  the  docket  entry  is  not  that  the  cause  was 
adjourned,  but  that  a  recess  was  taken  by  the  court? 

It  is  argued  that  there  is  no  difference  between  an  ad- 
journment and  a  recess.  It  is  doubtless  true  that  an  adjourn- 
ment includes  a  recess,  because  it  suspends  for  the  time 
being  the  proceedings  in  the  cause.  But  we  think  a  recess 
is  not  necessarily  an  "  adjournment,"  within  the  meaning  of 
the  latter  term  as  used  in  the  statute.  "Webster  says  that 
the  word  ac^ourn^  both  in  England  and  this  country,  is  ap- 
plied to  all  cases  in  which  public  bodies  separate  for  a  brief 
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period  with  a  view  to  meet  again.  As  applied  to  a  justice's 
court,  it  signifies,  we  think,  not  only  that  the  justice  ceases 
to  exercise  his  functions  in  the  particular  case  for  the  time 
being,  but  that  he  and  the  parties,  witnesses,  jurors,  and 
officers  in  attendance,  separate  from  the  place  of  trial,  so 
that  there  remains  no  court  at  such  place.  If  that  result  is 
accomplished,  it  is  an  adjournment,  no  matter  by  what 
name  the  justice  designates  the  proceeding  in  his  docket. 
If  that  result  is  not  accomplished,  it  is  not  an  adjournment, 
but  a  mere  suspension  of  the  proceedings  in  the  cause  for  a 
time. 

It  seems  to  us  that  the  result  indicated  as  essential  to 
constitute  an  adjournment  was  not  accomplished  by  the 
proceeding  of  December  8th,  as  entered  in  the  docket. 
True,  the  trial  of  the  cause  was  thereby  suspended  until 
the  next  day,  just  as  it  would  have  been  for  a  shorter 
period  had  a  recess  been  taken  for  an  hour  to  enable  the 
justice  to  get  his  dinner.  We  suppose  no  one  will  claim 
that  such  a  suspension  of  the  trial  is  an  adjournment,  even 
though  the  justice  may  have  entered  in  his  docket  that  the 
cause  was  adjourned  for  one  hour  for  that  purpose.  In 
contemplation  of  law,  there  would  have  been  a  court  in  ex- 
istence at  the  place  of  trial  during  the  dinner  hour,  although 
its  functions  were  temporarily  suspended.  So  in  the  pres- 
ent case  there  is  nothing  to  show  that  the  court  was  termi- 
nated, or  even  that  the  justice  left  the  place  of  trial  until 
the  cause  was  finally  disposed  of  on  December  9th.  The 
record  only  shows  that,  by  reason  of  the  illness  of  the  jus- 
tice, he  suspended  proceedings  in  the  case  untU  the  next 
day  at  a  certain  hour.  Had  he  done  so  for  the  same  cause 
for  one  hour  or  two  hours,  it  would  not  have  been  an  ad- 
journment, under  any  reasonable  interpretation  of  the  stat- 
ute. How  can  it  affect  the  principle  that,  owing  either  to 
the  lateness  of  the  hour,  or  the  severity  of  his  illness,  or 
both,  he  suspended  the  proceedings  a  few  hours  longer? 
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In  either  case,  we  conclude  it  was  no  adjournment,  for  the 
court  was  not  thereby  necessarily  dissolved  or  terminated. 

The  rule  of  the  cases  above  referred  to  is  a  harsh  one, 
and  should  not  be  extended  to  a  case  not  clearly  within  it. 
In  our  opinion,  this  case  is  not  clearly  within  the  rule,  but 
is  fairly  distinguishable  from  the  cases  in  which  it  has  been 
apphed.  We  hold,  therefore,  that  the  suspension  ef  the 
proceedings  from  December  8th  to  December  9th,  for  the 
reason  and  under  the  circumstances  stated  in  the  docket 
entry,  was  not  an  adjournment  of  the  cause,  and  hence  the 
justice  did  not  lose  jurisdiction  thereof  because  he  failed  to 
enter  the  place  at  which  the  trial  would  be  resumed. 

It  appears  by  the  docket  entries  that  the  defendant 
WiUes  was  not  served  with  process,  and  did  not  appear  in 
the  action,  and  that  on  the  return  day  of  the  summons  the 
justice  rendered  judgment  against  him  by  default  in  favor 
of  the  plaintiff.  It  is  claimed  that  the  rendition  of  such 
judgment  terminated  the  jurisdiction  of  the  justice  as  to  the 
other  defendants.  The  point  is  not  well  taken.  The  justice 
had  no  jurisdiction  to  render  such  judgment,  and  the  same 
is  a  nullity,  and  cannot  possibly  affect  his  jurisdiction  to 
proceed  in  the  action  against  the  other  defendants. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  wUl  be  remanded  with  directions  to 
that  court  to  afl^m  the  judgment  of  the  justice. 


McLennan,  Appellant,  vs.  Prentiob,  Respondent. 
May  3 — May  20, 1890, 

Deed:  Breach  of  covenants  of  warranty:  Evidence:  Damages. 

In  an  action  for  the  breach  of  the  covenants  in  a  warranty  deed  it  ap- 
peared that  the  grantor  did  not  have  actual  possession  of  the  prem- 
ises before  or  at  the  time  the  deed  was  executed,  that  he  had  never 
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delivered  possession  thereof  to  the  grantee,  and  that  the  latter  had 
never  acquired  possession  under  his  deed  Heldy  that  the  burden  of 
proof  was  upon  the  grantor  to  show  that  he  was  seised  of  an  estate 
in  fee  at  the  time  of  the  execution  of  the  deed,  and  in  the  absence 
of  such  proof  the  grantee  (who  had  tendered  a  reconveyance)  was 
entitled  to  a  rescission  of  the  contract  and  to  recover  the  purchase 
price  paid,  with  interest  from  the  date  of  the  deed. 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Tatlob  as  a  part  of  the  opinion : 

In  the  complaint  of  the  appellant,  the  plaintiff  in  the 
court  below,  there  were  two  causes  of  action  stated  at 
length.  The  first  cause  of  action  was,  in  substance,  an  ac- 
tion to  recover  for  a  breach  of  the  covenants  in  a  deed  of 
the  defendant,  by  which  the  defendant  undertook  to  con- 
vey to  the  plaintiff  lots  1,  2,  3,  4,  5,  and  6,  in  block  23,  in 
the  city  of  Ashland,  for  a  consideration  mentioned  in  said 
deed  of  $6,000.  In  this  cause  of  action  the  plaintiff  al- 
leges that  the  said  deed  contained  the  following  covenants : 
"  (1)  That  the  defendant  was  lawfully  seised  of  said  block 
23  and  every  portion  thereof;  (2)  that  the  defendant  has 
good  right  to  convey  said  block  and  every  part  thereof ; 
(3)  the  defendant  guaranties  the  grantee  [the  plaintiff],  his 
heirs  and  assigns,  the  quiet  possession  of  said  block  and 
every  portion  thereof ;  (4)  that  the  said  deed  contained  a 
covenant  by  the  grantor,  his  heirs  and  personal  representa- 
tives, that  said  block  23  was  free  and  clear  from  all  incum- 
brances, and  that  the  grantor,  his  heirs  and  personal  repre- 
sentatives, wiU  forever  warrant  and  defend  the  title  and 
possession  thereof  in  the  grantee,  his  heirs  and  assigns, 
against  all  claims  whatever." 

The  complaint  alleges  in  proper  form  breaches  of  all  the 
covenants  in  said  deed.  In  the  first  cause  of  action  it  is 
also  stated  that  in  payment  of  a  part  of  the  $6,000,  the 
purchase  price  mentioned  in  said  deed,  the  plaintiff  gave 
his  promissory  notes  for  the  sum  of  $2,500,  and,  as  security 
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for  the  payment  of  said  sum,  he  executed  a  mortgage  to 
the  defendant  upon  said  block  23.  The  complaint  also  al- 
leges that  the  plaintiff  has  never  been  in  possession  of  said 
block  23  or  any  part  thereof;  that  he  has  not  conveyed  the 
same  or  any  part  thereof  by  deed  or  otherwise,  nor  in  any 
way  incumbered  the  same,  except  by  the  mortgage  to  se- 
cure the  payment  of  said  $2,500,  part  of  the  purchase  money ; 
and  that  before  bringing  this  action  plaintiff  tendered  to 
the  defendant  a  deed  reconveying  said  block  23  to  the  de- 
fendant, and  demanded  from  him  the  surrender  of  his 
notes  for  said  $2,500,  and  the  payment  to  him  of  the  sum 
of  $3,500,  with  the  lawful  interest  thereon,  that  being  the 
sum  paid  by  the  plaintiff  to  the  defendant  as  a  part  of  the 
purchase  price  for  said  block. 

The  second  cause  of  action  alleges  that  the  defendant 
was  guilty  of  fraudulent  representations  in  making  the  con- 
tract of  sale  of  said  block  to  the  plaintiff,  and  asks  relief 
on  that  ground.  In  the  view  we  have  taken  of  the  case  on 
this  appeal,  it  is  unnecessary  to  set  up  the  facts  alleged  in 
this  second  cause  of  action.  The  defendant  in  his  answer 
alleges,  among  other  things,  "  that  at  the  time  of  said  bar- 
gain and  sale,  and  for  more  than  ten  years  prior  thereto, 
the  defendant  was  the  owner  in  fee  and  entitled  to  the  pos- 
session of  all  the  land  contained  in  said  block  23,  and  all 
the  riparian  rights  and  shore  privileges  connected  therewith, 
and  duly  conveyed  the  same  and  all  thereof  to  the  plaint- 
iff by  said  warranty  deed  of  AprU  2, 1887,  as  aforesaid,  and 
by  the  delivery  of  said  deed  duly  delivered  to  the  said 
plaintiff  the  possession  and  all  the  rights  of  possession  and 
seisin  in,  to,  and  of  said  block  23  and  all  thereof  as  afore- 
said." 

On  the  trial  in  the  court  below,  the  circuit  judge  made 
the  following  findings  of  fact  and  conclusions  of  law,  viz. : 
«  (1)  That  on  the  2d  day  of  April,  1887,  at  Ashland,  Wis.^ 
defendant  sold  to  the  plaintiff,  for  the  sum  of  $6,000,  aU  of 
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block  twenty-three  (23)  of  Ellis'  division  of  Ashland,  accord- 
ing to  the  recorded  plat  thereof,  in  the  county  of  Ashland, 
state  of  Wisconsin,  and  duly  executed,  signed,  sealed,  and  ac- 
knowledged, and  delivered  to  the  plaintiff  as  grantee  therein, 
a  warranty  deed  in  statutory  form  of  all  of  the  al30ve- 
described  premises;  (2)  that  said  Frederick  Prentice  was,  on 
the  2d  day  of  April,  1887,  the  owner  in  fee  of  said  premises, 
subject  to  a  mortgage  of  Edwin  EUis  for  a  portion  of  the 
purchase  price  thereof;  (3)  that  prior  to  the  commencement 
of  this  action  the  said  defendant  paid  to  said  Ellis  the  full 
amount  due  on  account  of  said  mortgage,  and  then  and 
there  became  the  owner  in  fee  simple  of  the  premises,  free 
and  clear  of  aU  liens  and  incumbrances;  (4)  that  at  the 
time  of  the  sale  of  said  premises  by  the  defendant  to  the 
plaintiff,  the  said  defendant  made  no  false  and  fraudulent 
representations  in  regard  to  the  title  to  said  premises,  or 
to  the  quantity  of  land  contained  therein ;  (5)  that  there 
has  been  no  breach  of  covenants  contained  in  the  defend- 
ant's said  deed  to  the  plaintiff.  And  as  a  conclusion  of 
law  the  court  finds  th^tt  the  defendant  is  entitled  to  a  judg- 
ment of  no  cause  of  action,  and  of  a  dismissal  of  the  com- 
plaint, together  with  the  costs  herein,  and  the  clerk  is 
hereby  directed  to  enter  judgment  accordingly." 

To  the  second,  third,  fourth,  and  fifth  findings  of  fact  the 
plaintiff  duly  excepted.  He  also  excepted  to  the  conclu- 
sion of  law. 

For  the  appellant  there  was  a  brief  by  T,  L,  Kennan 
and  C.  T,  Kenncm^  and  oral  argument  by  T,  Z.  Kennan, 

For  the  respondent  there  was  a  brief  by  TomJcins^  Mer- 
rill i&  Smithy  and  oral  argument  by  W.  M.  Tomhina. 

Taylor,  J.  As  stated  above,  we  shall  not  consider  upon 
this  appeal  whether  the  defendant  made  any  false  represen- 
tions  in  regard  to  the  title  or  quantity  of  land  contained  in 
said  block  23. 
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After  reading  all  the  evidence  contained  in  the  record,  it 
seems  to  us  very  clear  that  the  learned  judge  erred  in  find- 
ing that  the  defendant,  at  the  time  he  made  the  conveyance 
of  block  23  to  the  plaintiff,  was  the  owner  of  said  block  in 
fee ;  and,  aecond^  in  finding  that  there  was  no  breach  of  the 
covenants  contained  in  defendant's  deed  to  the  plaintiff.  On 
the  trial  of  the  action  there  was  no  evidence  introduced  on 
the  part  of  either  party  showing,  or  tending  to  show,  that 
on  the  2d  day  of  April,  1887,  the  defendant  had  any  title, 
in  fee  or  otherwise,  to  any  part  of  said  block  23.  The  evi- 
dence, on  the  other  hand,  shows  that  the  defendant  was  not 
in  the  actual  possession  of  said  block  or  any  part  thereof 
either  before  or  at  the  time  of  the  execution  and  dehvery 
of  said  deed ;  that  he  did  not  deUver  the  actual  possession 
thereof  to  the  plaintiff ;  and  that  the  plaintiff  never  took 
possession  of  said  block  or  any  part  thereof  under  his  said 
deed.  The  evidence  also  shows  that,  as  to  that  part  of  said 
block  which  was  not  covered  by  the  waters  of  the  lake,  the 
Wisconsin  Central  Eaili*oad  Compaiyr  had  the  actual  posses- 
sion of  nearly  the  whole  thereof. 

The  mistake  made  by  the  learned  circuit  judge  upon  the 
trial  was  in  holding  that  in  this  action  for  a  rescission  of  the 
contract  of  sale  for  a  breach  of  the  covenants  of  this  deed 
the  burden  of  proof  was  upon  the  plaintiff  to  show  that  the 
defendant  had  no  title  in  fact,  and  that,  in.  the  absence  of 
any  proof  on  the  subject,  the  presumption  was  that  the  de- 
fendant had  title.  Under  the  complaint,  the  plaintiff  had 
the  right  to  recover  upon  a  breach  of  the  covenant  of  seisin, 
and  on  the  covenant  of  a  right  to  convey,  upon  proof  of  the 
execution  and  delivery  of  the  deed  and  payment  of  the  pur- 
chase money,  and  that  the  actual  possession  of  the  property 
had  never  been  taken  by  the  plaintiff  under  his  deed.  The 
rule  as  to  the  burden  of  proof  in  such  case  was  established 
by  this  court  in  Mecklem  v.  Blake,  16  Wis.  102,  and  was  fol- 
lowed in  Bechnann  v.  Henn,  IT  Wis.  412,  and  Noonan  v. 
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Jldeyj  21  Wis.  144.  This  rule  has  never  been  questioned  in 
this  court,  and  it  was  referred  to  with  approval  in  Ayres  v. 
C.  <&  N.  W.  B.  Co.  71  Wis.  382.  It  is  unnecessary  to  quote 
other  authorities  in  support  of  the  rule.  The  defendant 
having  admitted  the  making  of  the  deed,  and  the  deed  being 
in  evidence  showing  the  covenants,  and  the  evidence  in  this 
case  showing  affirmatively  that  no  possession  of  the  granted 
premises  was  ever  given  by  the  grantor  to  the  grantee,  and 
that  no  possession  had  ever  been  in  fact  taken  by  such 
grantee  under  his  deed,  the  burden  of  showing  that  the 
grantor  was  seised  of  an  estate  in  fee  at  the  time  of  the 
making  and  delivery  of  the  deed  was  upon  the  grantor. 
What  evidence  there  was  produced  on  the  part  of  the 
plaintiff  ^oy^s  prima  fade  that  the  legal  title  to  two  of  the 
lots  was  not'in  the  defendant  at  the  time  of  the  execution 
and  delivery  of  the  deed.  There  was  no  evidence  given  as 
to  who  held  the  title  to  lots  2,  3,  4,  and  5.  In  this  state  of 
the  evidence,  the  plaintiff  was  clearly  entitled  to  have  the 
contract  of  sale  rescinded  for  the  breach  of  the  covenant  of 
seisin,  etc. 

The  question  as  to  what  amount  the  plaintiff  is  entitled 
to  recover  upon  the  breach  of  the  covenant  of  seisin,  when 
the  grantee  was  not  put  in  the  actual  possession  of  the  prop- 
erty conveyed,  and  when  he  has  never  in  fact  taken  such 
possession  under  his  deed,  has  also  been  settled  by  this 
court  in  NicJvol  v.  Alexander^  28  Wis.  118,  and  Mclnnis  v. 
Zt/man,  62  Wis.  191.  In  the  last  case  Justice  Lyon  says: 
"  In  NicTiol  V,  Alexa/nder^  28  Wis.  118,  it  was  held  that  if  a 
grantor,  by  full  coveDant  deed  of  warranty,  assumes  to  con- 
vey unoccupied  lands  to  which  he  has  no  title,  there  is  at 
once  a  constructive  eviction  of  the  grantee  which  entitles 
him  to  the  same  remedies  that  he  would  be  entitled  to 
had  he  been  turned  out  of  the  actual  possession  of  the  land 
by  legal  process.  It  was  also  there  held  that  if,  in  such  a 
case,  the  grantor  subsequently  obtains  a  good  title  to  the 
Vol.77— 9 
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land,  while  he  wotdd  be  estopped  to  deny  the  title  of  his 
grantee,  yet  he  cannot  compel  the  latter,  after  his  eviction 
by  title  paramount,  to  accept  such  after-acquired  title  in 
satisfaction  of  the  covenants  in  his  deed,  or  in  mitigation 
of  damages  for  a  breach  thereof.  As  to  constructive  evic- 
tion, see  Eawle,  Gov.  (2d  ed.),  268,  and  cases  cited  in  note." 
There  is  nothing  in  the  language  of  the  court  in  the  case 
cited  in  conflict  with  the  decision  of  this  court  in  the  case 
of  MecTdem  v.  BlaJce^  22  Wis.  495.  It  that  case  it  was  held 
by  this  court  that  a  grantee  in  the  undisturbed  actual  pos- 
session of  the  property  conveyed  to  him  by  a  warranty 
deed  from  his  grantor,  and  when  such  actual  possession  is 
taken  under  such  deed,  can  recover  only  nominal  damages 
for  a  breach  of  the  covenant  of  seisin.  In  that  case  the 
learned  Chief  Justice  Dixon  says :  "  This  doctrine  is  further- 
more supported  by  the  decisions  of  this  and  other  courts, 
that  where  a  deed  is  made  and  accepted,  and  possession 
taken  under  it,  want  of  title  will  not  enable  the  purchaser 
to  resist  the  payment  of  the  purchase  money,  while  he  re- 
tains the  deed  and  possession,  and  has  been  subjected  to  no 
inconvenience  or  expense  on  account  of  the  defect  of  title ; '' 
citing  Taft  v.  Kessel^  16  Wis.  273 ;  Horton  v.  Arnold^  18 
Wis.  212;  Ludlow  v.  GUman^  18  Wis.  552;  HaU  v.  Oale, 
14  Wis.  54.  He  further  says :  "  Nothing  could  be  more  in- 
consistent than  to  hold  that  the  purchaser  in  possession 
cannot  resist  an  action  to  compel  payment  of  the  purchase 
money,  and  yet  that  he  may  turn  around  and  immediately 
recover  it  back  by  a  suit  upon  the  covenant  of  seisin."  The 
learned  chief  justice  also  says  in  his  opinion :  "  If  he  [the 
grantee]  desired  to  rescind  for  want  of  title,  and  to  recover 
back  the  purchase  money  paid  and  interest,  he  should  have 
tendered  Blake  a  reconveyance  and  the  possession,  and  then 
he  could  have  maintained  his  action.  Taft  v.  Kessd^  aupraP 
This  is  what  the  plaintiff  in  the  case  at  bar  did  before  com- 
mencing his  action,  as  will  be  seen  from  the  statement 
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above  made  as  to  the  facts  set  out  in  his  complaint.  Whether 
he  was  under  any  obligation  to  make  such  tender  of  a  re- 
conveyance before  commencing  his  action  in  a  case  like  the 
one  at  bar,  when  there  never  had  been  any  possession  de- 
livered by  the  grantor  or  taken  by  the  grantee  under  his 
deed,  in  order  to  entitle  himself  to  recover  the  purchase 
price,  is  a  question  which  need  not  be  determined  in  this 
case.  The  tender  of  the  deed  reconveying  the  property  is 
admitted  by  the  defendant  in  his  answer. 

Upon  the  evidence  in  the  case,  the  plaintiJBf  is  entitled  to 
a  rescission  of  the  contract  of  sale,  and  to  recover  the  pur- 
chase price,  with  interest  from  the  date  of  the  deed,  unless 
the  defendant  shall  deliver  up  and  cancel  the  note  and 
mortgage  of  the  plaintiff  for  the  $2,500 ;  and,  in  case  of 
such  delivery  and  cancellation,  the  plaintiff  will  be  entitled 
to  judgment  for  the  sum  of  $3,500,  with  interest  from  the 
date  of  said  deed. 

By  ike  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  th^ 
circuit  court  to  enter  judgment  in  accordance  with  this 
opinion ;  but  the  circuit  court  may,  in  its  discretion,  on  the 
appHcation  of  the  defendant,  for  cause  shown  and  upon 
such  terms  as  shall  be  just,  grant  a  new  trial  upon  all  the 
issues  in  the  case. 


CoLB,  Appellant,  vs.  Mitchell  and  others,  Respondents. 

May  S  —  May  HO,  1890. 

Jurisdiction:  Notice  of  motion:  Action  on  judgment 

1.  An  order  granting  leave  to  bring  an  action  upon  a  judgment  is  not 

void  for  want  of  jurisdiction  aJthough  notice  of  the  motion  there- 
for was  served  less  than  eight  days  before  the  order  was  made. 

2.  When  the  notice  in  such  case  states  the  amount  of  the  judgment 

unpaid,  the  want  of  service  of  any  affidavit  or  other  paper  on  which 
the  motion  was  foimded  is  not  a  jurisdictional  defect 
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APPEAL  from  the  Circuit  Court  for  Juneau  County. 

On  May  2,  1889,  the  following  notice  was  served  upon 
the  respondents :  "  [Title  of  cause.]  The  defendants  in  the 
above-entitled  action  will  please  take  notice  that  applica- 
tion will  be  made  to  said  court,  at  the  court  house  in  the 
city  of  Madison,  Dane  county,  Wisconsin,  on  the  6th  day  of 
May,  1889,  at  10  o'clock  in  the  forenoon  of  that  day,  for  leave 
to  bring  an  action  on  the  judgment  recovered  therein  on 
the  Tth  day  of  May,  1869,  on  which  judgment  there  is  now 
due  and  unpaid  the  sum  of  four  hundred  ($400)  dollars. 
Said  judgment  was  recovered  in  an  action  for  trespass,  and 
the  defendants  Asa  Douglass,  George  BaU,  Leonhard  Eyans, 
Morris  Lancaster,  and  John  Crowley  have  been  released  on 
the  payment  of  their  proportionate  share  of  said  judgment. 
Dated  May  30th,  A.  D.  1890.  [Signed]  Winsor  &  Wiksor, 
Attorneys  for  plaintiff." 

No  affidavits  or  other  papers  were  served  with  the  notice, 
but  upon  the  hearing  of  the  motion  the  plaintiff  presented 
an  affidavit  setting  out  more  fully  the  facts  stated  in  the 
notice.  The  respondents  appeared  specially  for  the  purpose 
of  objecting  to  the  jurisdiction  of  the  court  to  grant  the 
motion.  The  motion  was  granted,  but  afterwards,  on  July 
9,  1889,  the  order  granting  the  same  was  vacated  by  the 
court,  on  the  ground  that  it  had  no  power  or  authority  to 
make  such  order.  From  the  order  of  July  9,  vacating  the 
order  of  May  6,  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Wmsor  d6  WiTi- 
^or,  and  oral  argument  by  Mr.  F.  Winsor, 

For  the  respondents  there  was  a  brief  by  Smith  <&  BueU, 
and  oral  argument  by  H.  B.  Smith.  They  contended  (1) 
that  the  failure  to  give  the  eight  days  notice  of  motion  de- 
prived the  court  of  any  power  to  grant  the  plaintiffs  mo- 
tion. R  S.  sees.  2817,  2916;  Circuit  Court  Kule  XI,  sec.  1 ; 
Bush  V.  Geisey,  16  Oreg.  267;  WUde  v.  Wilde,  2  Kev.  306; 
Rogers  v.  McElhone,  12  Abb.  Pr.  292 ;  MerAtt  v.  S locum, 
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6  How.  Pr.  350;  Androvette  v.  Bow7ie,  4  Abb.  Pr.  440; 
Graijv,  JSTunan,  63  Cal.  220;  Floyd  v.  Black,  6  Litt.  (Ky.), 
11.  (2)  The  failure  to  serve  the  moving  papers  with  the 
notice  is  equally  fatal.  R.  S.  sec.  2916;  Circuit  Court  Rule 
XI,  sec.  2;  Corwiih  v.  State  Bank,  8  Wis.  3Y6;  Cartright 
V.  Behrcont,  58  id.  370 ;  Hungerfiyi'd  v.  Cushing,  8  id,  320.^ 

Orton,  J.  The  judgment  in  this  case  was  rendered  May 
7,  1869.  On  May  2, 1889,  notice  was  served  on  the  defend- 
ants that  the  plaintiff  would  make  application  to  the  court 
on  May  6,  1889,  at  10  o'clock  in  the  forenoon,  for  leave  to 
bring  an  action  on  said  judgment.  On  that  day  the  defend- 
ants appeared  specially  for  the  purpose  of  objecting  to  the 
jurisdiction  and  authority  of  the  court  to  grant  said  motion. 
The  court,  however,  sustained  said  motion,  and  granted 
such  leave.  The  statute  under  whicli  this  motion  was  made 
is  as  follows :  "  No  action  shall  be  brought  upon  a  judgment 
rendered  in  any  court  of  this  state,  except  a  court  of  a  jus- 
tice of  the  peace,  between  the  same  parties,  without  leave 
of  the  court  for  a  good  cause  shown,  on  notice  to'the  ad- 
verse party."  Sec.  2916,  R.  S.  On  tlie  9th  day  of  July,  1889, 
the  court,  on  motion  of  the  defendants,  they  having  ap- 
peared specially  to  make  the  same,  ordered  that  said  order 
granting  leave  of  May  6,  1889,  be  vacated  and  set  aside  be- 

1  Sec.  2817,  R  S.,  provides  that  "when  a  notice  of  motion  is  necessary, 
unless  the  time  be  fixed  by  statutes  or  the  iiiles  of  court,  it  must  be 
served  eight  days  before  the  time  appointed  for  the  hearing ;  but  the 
court  or  judge  may,  by  an  order  to  show  cause,  prescribe  a  shorter  time." 
Circuit  Ck)urt  Rule  XI,  sec.  1,  provides  that  *'  aU  motions  shaU  be  brought 
to  hearing  before  the  court  or  a  judge  on  a  notice  or  order  to  show 
cause.  Notice  of  the  motion  shaU  be  served  on  the  attorney  of  the  ad- 
verse party  at  least  eight  days  before  the  same  shall  be  heard,"  etc. 
Sea  2  provides  that  "  copies  of  all  records,  affidavits,  and  other  papers 
upon  which  a  motion  or  order  to  show  cause  is  f  oimded,  except  such 
as  have  been  previously  filed  or  served  in  the  same  action  or  proceeding, 
shaU  be  served  with  the  notice  thereof  or  the  order  to  show  cause,  and 
shall  be  plainly  referred  to  therein." — Rkp. 
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cause  the  court  had  no  power  or  authority  to  grant  the 
same.  This  last  order  is  the  subject  of  this  appeal  It  will 
be  seen  that  the  order  appealed  from  stands  alone  upon  the 
want  of  jurisdiction  of  the  court  to  grant  the  former  order 
of  May  6, 1889,  so  that  the  only  question  before  this  court 
on  this  appeal  is,  Had  the  court  jurisdiction  to  make  said 
order? 

It  is  contended  by  the  learned  counsel  of  the  respondent 
that  the  court  had  no  jurisdiction  to  grant  said  order  be- 
cause (1)  there  was  not  eight  days'  notice  of  the  motion, 
and  (2)  because  no  aflBdavit  or  other  paper  on  which  it  was 
based  was  served  on  the  defendants,  but  only  the  notice 
itself.  It  seems  that  when  the  notice  was  served  there  were 
only  five  days  remaining  before  the  judgment  would  be 
barred  by  the  twenty  years  statute  of  limitations,  so  that 
this  short  notice  was  then  a  necessity  if  any  previous  leave 
to  sue  upon  it  was  to  be  obtained  at  alL  Perhaps  there 
was  no  excuse  for  such  laches,  but  such  was  the  fact.  We 
shall  take  it  for  granted  that  this  application  for  leave  was 
a  regular  motion,  and  that  eight  days'  notice  was  required. 
The  defendants  appeared,  however,  not  to  ask  for  more 
time  or  longer  notice,  or  for  any  postponement,  or  that  the 
notice  be  set  aside,  or  to  claim  that  there  was  nothing  due 
upon  the  judgment  and  therefore  no  merit  in  the  applica- 
tion, but  "  specially  for  the  purpose  of  objecting  to  the  ju- 
risdiction and  authority  of  said  court  to  grant  said  motion, 
and  for  no  other  purpose  whatever."  It  does  not  appear 
that  it  was  not  convenient  for  the  defendants  to  meet  the 
motion  at  that  time,  or  that  there  was  any  reason  for  its 
not  being  heard  and  disposed  of  at  that  time,  except  the 
purely  technical  one  that  the  notice  was  shorter  than  the 
statute  and  rules  require.  There  were  therefore  no  merits 
in  the  motion  to  vacate  the  order.  But  that  is  not  the 
question  to  be  decided,  and  I  speak  of  it  only  to  show  the 
nature  of  the  proceeding,  as  it  may  affect  the  real  question 
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of  the  jurisdiction  of  the  court  to  make  the  order  at  that 
time.  The  order  was  made  on  this  short  notice,  and  the 
question  is,  Was  it  void? 

The  defendants  had  actual  notice  of  the  motion  and  the 
time  of  hearing  it.  This  gave  the  court  jurisdiction  of  their 
persons,  and  they  were  present  when  the  order  was  made. 
The  learned  counsel  of  the  respondents  have  cited  no  au- 
thorities which  show  that  such  an  order  is  void  for  want  of 
jurisdiction.  It  is  at  most  merely  irregular.  It  is  sufficient 
that  the  defendants  had  notice  of  it,  and  were  apprised  of 
what  was  going  on  against  them,  and  were  afforded  an  op- 
portunity to  defend  against  it.  This  gave  the  court  juris- 
diction over  them.  In  re  Empvre  (Kty  Bamk^  18  N.  Y.  200 ; 
MochweU  V.  Nea/ring^  35  N.  Y.  302.  "  It  matters  not  that 
it  was  difficult  or  inconvenient  to  appear,  if  it  was  not  im- 
practicable." FUnt  R,  S.  Co.  V.  Foster,  5  Ga.  194,  48  Am. 
Dec.  248,  and  note.  The  court  has  jurisdiction  to  render 
judgment  for  default  before  the  time  of  answering  has  ex- 
pired. The  judgment  is  not  void,  but  merely  irregular. 
Salter  v.  Hilgen,  40  Wis.  363.  Judgment  by  the  clerk  with- 
out notice  is  not  void,  but  irregular.  Fgan  v,  Sengpielj  46 
Wis.  704;  Schohacher  v.  Germcmtown  F.  M,  Ins,  Co,  59  Wis. 
86.  If  judgments  are  not  void  when  rendered  before  the 
time  of  answering  has  expired,  or  without  notice  when 
notice  is  required  by  law,  it  is  quite  certain  that  an  order 
is  not  void  made  on  too  short  a  notice.  The  following 
cases  are  cited  by  the  learned  counsel  of  the  appellant,  in 
which  it  is  held  that  an  order  granting  leave  to  sue  (and 
most  of  the  cases  are  like  tMs)  may  be  obtained  after  suit  is 
brought  nunc  pro  tunc.  Angd  v.  Smith,  9  Yes.  335 ;  Chatc- 
tauque  Co.  Bamk  'O.  RWUy,  19  N.  Y.  376 ;  Finch  v.  Carpeii- 
ter,  5  Abb.  Pr.  225;  Burrough  v.  Hull,  Yoorh.  Code,  1855, 
sec.  71,  note  d;  Chv/rch  v.  VcmBuren,  65  How.  489 ;  McKer- 
nam  D.  Bohinson,  84  K  Y.  105 ;  Zone  v.  Salter,  4  Eob.  (N.  Y.), 
239.    If  an  order  is  void  for  want  of  jurisdiction,  which 
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grants  leave  to  sue  without  a  suflBciently  long  notice,  then 
it  is  incurable  by  an  order  nunc  pro  tune  or  in  any  other 
way.  But  the  cases  in  this  court,  as  weU  as  common  rea- 
son, are  conclusive  of  the  question.  The  order  may  have 
been  irregular,  but  was  not  void,  and  therefore  the  circuit 
court  ought  not  to  have  vacated  and  set  it  aside  for  that 
reason. 

2.  The  want  of  service  of  any  affidavit  or  other  papers 
on  which  the  motion  was  founded,  with  the  notice,  was 
clearly  not  jurisdictional.  It  was  most  obviously  a  mere 
irregularity.  The  notice  itself  states  the  amount  of  the 
judgment  unpaid,  and  that  was  the  material  fact. 

There  being  no  question  about  the  power,  authority,  or 
jurisdiction  of  the  court  to  make  the  order  on  such  short 
notice,  it  was  just  and  proper  for  the  court  to  do  so,  in 
order  to  save  the  judgment  from  the  bar  of  the  statute. 
It  was  an  irregularity  that  did  no  harm  or  injustice  to  the 
defendants,  and  was  purely  technical. 

JBy  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 


Marlet,  Respondent,  vs.  Hinman,  Appellant. 

May  S^May  ISO,  1890. 

Cfhattd  mortgages:  Filing:  Loss  from  files:  Innocent  purcJiaser. 

1.  It  was  stipulated  that  the  mortgagor,  at  the  request  of  the  mort- 

gagee, deliyered  a  chattel  mortgage  to  the  proper  town  clerk,  "who 
took  the  same  into  his  possession  and  filed  it  as  of  that  day,*'  mak- 
ing the  entries  required  by  subd.  10,  sec.  832,  R  S.  Held,  that  the 
mortgage  was  duly  filed,  within  the  meaning  of  sec.  2814^  R  S. 

2.  A  chattel  mortgage  which  has  been  duly  filed  is  valid  as  against  a 

subsequent  bona  fide  purchaser  of  the  property,  although  prior  to 
his  purchase  the  mortgage  has  disappeared  from  the  files  through 
the  negligence  or  misconduct  of  the  town  derk. 
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APPEAL  from  the  Circuit  Court  for  St  Orotw  County. 

The  following  statement  of  the  case  was  prepared  by- 
Mr.  Justice  Cassoday: 

This  is  an  action  of  replevin  brought  by  the  plaintiff,  as 
chattel  mortgagee,  to  recover  the  possession  of  a  pair  of 
steers.  The  facts  are  undisputed,  and  to  the  effect  that 
October  22, 1887,  John  F.  Brewer  and  wife,  in  the  absence 
of  the  plaintiff  but  at  his  request,  executed  a  chattel  mort- 
gage on  tiie  steers  in  question  to  the  plaintiff,  to  secure  the 
sum  of  $61.67;  that  said  Brewer,  at  the  plaintiff's  request, 
thereupon  took  the  said  mortgage  to  the  proper  town  clerk's 
oflSce,  and  handed  the  same  to  said  town  clerk,  who  took 
the  same  into  his  possession,  and  filed  it  as  of  that  day, 
making  the  following  entry  in  his  indexed  Book  of  Chattel 
Mortgages,  to  wit:  "  John  F.  Brewer  to  John  Marlet,  Oc- 
tober 24,  1887.  $61.67.  Dated  October  22, 1887;  due  Oc- 
tober 22, 1888."  November  1,  1887,  said  Brewer  sold  and 
delivered  said  steers  to  one  Blakely  for  a  full  and  valuable 
consideration,  who  then  and  there  purchased  the  same  in 
good  faith  and  without  notice  of  the  existence  of  said  mort- 
gage, and  upon  the  representations  of  said  Brewer  that  the 
same  were  free  and  clear  of  all  liens,  and  that  there  was  no 
chattel  mortgage  thereon.  The  next  day  said  Blakely, 
having  heard  that  there  was  a  chattel  mortgage  on  the 
steers,  given  by  Brewer,  at  once  went  to  said  town  clerk's 
office,  and  in  connection  with  the  son  of  said  clerk  made  a 
thorough  and  diligent  search  among  the  files  and  papers  of 
said  oflBce  and  all  the  chattel  mortgage  files  therein,  but  no 
such  mortgage  or  copy  thereof  could  be  found  in  said  oflBce. 
None  such,  nor  any  copy  thereof,  was  on  file  in  said  office, 
and  neither  said  mortgage  nor  any  copy  thereof  has  since 
been  on  file  in  said  office.  November  30, 1887,  said  Blakely, 
for  a  full  and  valuable  consideration,  sold  and  delivered  said 
steers  to  one  Pettit,  who  bought  the  same  in  good  faith,  and 
without  any  notice  of  the  existence  of  any  such  mortgage, 
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and  relying  upon  the  representations  of  said  Blakely  at  the 
time  of  sale  that  there  was  no  mortgage  upon  said  steers. 
Thereupon  said  Pettit  heard  there  was  a  chattel  mortgage 
on  the  steers,  and  at  once  went  to  said  town  clerk's  office, 
and  was  then  and  there  informed  by  said  clerk  that  there 
was  no  such  mortgage  nor  any  copy  thereof  on  file  in  his 
office.  December  15,  1887,  said  Pettit,  for  a  full  and  valu- 
able consideration,  sold  said  steers  to  the  defendant,  who 
then  and  there  purchased  the  same  in  good  faith,  and  with- 
out any  notice  of  the  existence  of  any  such  mortgage,  and 
relying  upon  information  given  him  by  said  Pettit,  at  the 
time  of  such  purchase,  to  the  effect  that  the  steers  were 
free  from  any  and  all  mortgage  liens,  and  that  he  had  been 
informed  by  the  said  town  clerk  that  there  was  no  mort- 
gage thereon  on  file  in  his  office. 

Said  mortgage  was  never  taken  from  said  files  or  town 
clerk's  office  by  the  plaintiff,  or  with  his  knowledge  or  con- 
sent, and  he  did  not  know  that  the  same  had  been  taken 
therefrom  until  after  the  defendant  had  so  purchased  said 
steers.  During  the  time  mentioned  the  said  Blakely  and 
Pettit  were  each  and  both  financially  irresponsible  and  in- 
solvent. Before  the  commencement  of  this  action  the 
plaintiff  demanded  said  steers  of  the  defendant,  who  refused 
to  give  them  up.  Their  value  at  the  time  of  such  demand 
was  $60.  The  debt  on  which  said  mortgage  was  given  has 
never  been  paid  nor  satisfied.  The  books  in  the  town 
clerk's  office  do  not  show  that  the  mortgage  was  ever  can- 
celed. The  mortgage  filed  therein  was  the  original  and 
not  a  copy. 

Upon  the  trial  of  the  action  a  jury  was  waived,  and  the 
facts  in  the  case,  substantially  as  stated,  were  stipulated  by 
the  parties;  and  the  court  thereupon  found  the  facts  as 
stated  in  said  stipulation,  and,  as  conclusions  of  law,  that 
the  plaintiff  should  have  judgment  for  the  return  of  the 
steers,  or  for  the  value  thereof  in  case  a  return  could  not 
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be  had,  with  six  cents  damages  for  the  detention  thereof, 
with  costs.  From  the  judgment  entered  accordingly  upon 
said  findings  in  favor  of  the  plaintiff,  the  defendant  ap- 
peals. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  R.  H.  StaHy  and  for  the  respondent  on  that  of  J.  li. 
Mathews. 

To  the  point  that  after  a  mortgage  has  been  perma- 
nently removed  from  the  town  clerk's  oflBce  it  is  no  longer 
effectual  to  hold  the  property  as  against  one  who  purchases 
it  in  good  faith,  for  a  valuable  consideration,  and  with 
notice  that  there  is  no  mortgage  against  it  in  the  clerk's 
oflBice,  counsel  for  the  appellant  cited  Sternberger  v.  Mc^een^ 
14  S.  C.  36;  Woodruff  v.  PhiUvps,  10  Mich.  500;  Swift  v. 
HaU,  23  Wis.  532;  Wa/rd  v.  Watson,  24  Neb.  592. 

Cassoday,  J.  "  No  mortgage  of  personal  property  shall 
be  valid  against  any  other  person  than  the  parties  thereto 
unless  the  possession  of  the  mortgaged  property  be  deliv- 
ered to  and  retained  by  the  mortgagee,  or  unless  the  mort- 
gage or  a  copy  thereof  be  filed  as  provided  in  the  next 
section,  except  when  otherwise  directed  in  these  statutes." 
Sec.  2313,  R  S.  The  exceptions  referred  to  have  no  appli- 
cation here.  The  next  section  thus  mentioned  provides  that 
"  every  mortgage  of  personal  property,  or  a  copy  thereof, 
may  be  filed  in  the  oflBce  of  the  clerk  of  the  town  .  .  . 
where  the  mortgagor  resides.  .  .  .  Such  clerk  shall  in- 
dorse on  such  mortgage  or  copy  the  time  of  receiving  the 
same,  and  keep  the  same  in  his  oflBce  for  the  inspection  of 
all  persons.  Such  clerk  shall  also  make  the  entries  as  re- 
quired in  subdivision  10  in  section  832.  Mortgages  so  filed 
shall  be  as  valid  and  binding  upon  all  persons  as  if  the  prop- 
erty thereby  mortgaged  had  been,  immediately  upon  the 
execution  of  such  mortgage,  delivered  to,  and  the  posses- 
sion thereof  retained  by,  the  mortgagee."    Sec.  2314,  E.  S. 
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The  entries  which  sec.  832  thus  requires  the  town  clerk  to 
make  were  "  to  file,  when  presented,  all  chattel  mortgages 
and  affidavits  relating  thereto,  and  to  enter  at  the  time  of 
filing,  in  a  book  properly  ruled  and  kept  therefor,  the  names 
of  all  the  parties,  arranging  mortgagors  alphabetically,  the 
date  of  each  mortgage,  and  the  date  of  filing  the  same  and 
of  each  affidavit  relating  thereto."     Subd.  10. 

Was  the  mortgage  in  question  "  filed,"  within  the  mean- 
ing of  the  statutes  quoted?  ,  It  wiU  appear  from  the  fore- 
going statement  that  the  "  entries  "  which  the  town  clerk 
was  thus  required  to  make  in  his  index  book  were  in  fact 
made  by  him  at  the  time  the  mortgage  was  delivered  to 
and  left  with  him.    This  court  has  gone  so  far  as  to  hold, 
however,  that  the  requirement  of  such  entries  to  be  made 
is  merely  directory,  and  not  essential  to  the  validity  of  such 
filing.    Smith  v,  Waggoner,  50  Wis.  155.     The  statutes  cited 
make  it  the  duty  of  the  clerk  "  to  file  "  the  mortgage  or 
copy  when  presented,  and  to  "  indorse  "  thereon  "  the  time 
of  receiving  the  same."    In  the  case  cited,  it  is  said  by  Mr. 
Justice  Orton,  that  "  these  provisions  are  easily  understood, 
and  make  the  filing  of  the  mortgage  and  the  indorsement 
thereof  the  principal  things  to  be  done  as  affecting  the 
validity  of  the  mortgage,  and  notice  to  all  persons  inter- 
ested."    50  Wis.  160.     In  legal  contemplation,  the  filing  of 
the  mortgage  was  complete  when  delivered  to,  received  by, 
and  left  with  the  town  clerk  for  that  purpose.    Ibid,;  Gor- 
ham  V,  SumTJiers,  25  Minn.  81 ;  People  v.  Bristol^  35  Mich. 
28 ;  Keating  v.  Betan,  45  N.  W.  Rep.  141.    The  requirement 
of  sec.  832,  R.  S.,  quoted,  making  it  the  duty  of  the  town 
clerk  "  to  file  "  such  mortgage  when  presented,  is  nothing 
more  than  to  receive  the  same  and  make  the  indorsement 
thereon  required  by  sec.  2314,  quoted.    The  stipulation  to 
the  effect  that  when  the  mortgage  was  handed  to  the  town 
clerk,  he  "  took  the  same  into  his  possession,  ajidJUed  it  as 
of  that  day,"  clearly  means  that  he  took  the  mortgage  into 


Digitized  byVjOOQlC 


77.  JANUAEY  TEEM,  1890.  141 

Marlet  tb.  Hinman. 

his  official  custody,  and  indorsed  thereon  "  the  time  of  re- 
ceiving the  same,"  witliin  the  meaning  of  the  section  last 
cited.  True,  it  was  so  delivered  to  the  town  clerk  by  the 
mortgagor,  but,  since  he  did  so  at  the  request  and  as  the 
agent  of  the  plaintiflf,  though  in  his  absence,  the  filing  was 
just  as  effectual  as  though  such  delivery  had  been  made  by 
the  mortgagee  himself.  Sargeant  v.  Solberg^  22  Wis.  136 ; 
Ha/rrvngton  v.  Brittan,  2S  Wis.  541.  But  the  mere  fact 
that  the  mortgagor  was  the  agent  of  the  mortgagee  in  thus 
filing  the  mortgage,  gave  him  no  implied  authority  to  con- 
ceal the  same  in  the  office  of  the  town  clerk,  and  much  less 
to  remove  the  same  from  the  files  or  the  office.  Case  v. 
Jewetty  13  Wis.  498.  In  the  case  at  bar  there  is  no  evidence 
of  any  such  concealment  or  removal  by  the  mortgagor. 
There  is  nothing  in  the  record  accounting  or  attempting  to 
account  for  the  absence  of  the  mortgage  from  the  files  or 
the  office.  It  does,  appear,  however,  that  it  was  not  taken 
therefrom  by  the  plaintiflf  nor  with  his  knowledge  or  con- 
sent, and  that  he  did  not  know  that  the  same  had  been 
taken  therefrom  until  after  the  purchase  of  the  steers  by 
the  defendant.  It  follows  from  what  has  been  said  that 
the  mortgage  was  duly  filed. 

The  mortgage  being  "  so  filed,"  the  statute  quoted  ex- 
pressly declares  that  it  "  shall  be  as  valid  and  binding  upon 
aU  persons  as  if  the  property  thereby  mortgaged  had  been, 
immediately  upon  the  execution  of  such  mortgage,  delivered 
to,  and  the  possession  thereof  retained  by,  the  mortgagee." 
Sec.  2314.  The  question  recurs  whether  the  plaintiflf  is  to  be 
deprived  of  these  statutory  provisions  in  his  favor,  without 
any  fault,  negligence,  or  privity  of  his  own,  and  solely  by 
reason  of  the  negligence  or  misconduct  of  the  clerk.  "  It 
is  the  settled  law  of  this  state  that  the  mortgagee  of  chat- 
tels has  the  legal  title  to  the  property  before  the  debt  is 
due,  and  that  he  may  take  immediate  possession  thereof, 
unless  by  express  stipulation  the  mortgagor  is  permitted  to 
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retain  possession."  HiU  v.  Merriman,  72  "Wis.  486.  Such 
right  of  the  mortgagee  was  fully  protected  by  snch  filing 
of  the  mortgage,  even  as  against  subsequent  purchasers  for 
value  in  good  faith.  The  possession  of  personal  property 
is  at  most  only  prima  facie  evidence  of  title.  A  ionajlde 
purchaser  of  such  property  from  one  in  possession  cannot 
hold  the  same  as  against  the  true  owner.  Had  the  mort- 
gage in  question  remained  on  file,  and  the  mortgagor  had 
removed  to  some  other  town,  or  even  some  other  state,  and 
there,  during  the  life  of  the  mortgage,  sold  the  steers  to  a 
bona  fide  purchaser,  yet  there  is  plenty  of  authority  for 
holding  that  such  purchaser  would  not  thereby  have  ac- 
quired title  to  the  same  as  against  the  mortgagee.  Kamuga 
V.  TayloTy  7  Ohio  St.  134,  70  Am.  Dec.  62,  and  numerous 
authorities  cited  in  the  note ;  Keenam,  v.  Stimson^  32  Minn. 
377;  Norri^  v.  Sowles,  57  Yt.  360.  The  loss  in  such  sup- 
posed case  would,  under  these  authorities,  fall  upon  the 
purchaser.  Here  there  is  much  stronger  reason  for  holding 
that  it  should  faU  upon  the  defendant  as  such  purchaser, 
since  he  has  his  remedy  against  the  clerk,  by  reason  of 
whose  misconduct  or  negUgence  the  loss  has  been  sustained. 
Sees.  830,  985,  E.  S. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Ebh)  and  others.  Appellants,  vs.  Mabtin,  Eespondent. 
May  S—May  XO,  1890. 

(i)  Taxation  of  costs:  Copies  of  pleadings,    (0)  Sheriff's  fees:  Prestanp- 
tioTL    (3)  Appeal:  Clerical  error:  Costs. 

1.  The  engrossed  copy  of  a  pleading  or  paper  in  an  action  is  for  filing; 

and  costs  cannot  be  taxed  for  an  additional  copy  for  that  purpose. 
2w  Where  the  sherifTs  return  shows  service  of  a  subpoena  on  several 

witnesses  both  within  and  without  the  county,  it  will  be  presumed, 
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in  the.  absence  of  a  showing  to  the  contrary,  that  his  charges  of 
mileage  are  only  for  travel  within  the  county. 
8.  The  correction  in  this  court  of  a  mere  clerical  error  in  a  judgment, 
which  would  have  been  corrected  in  the  court  below  had  attention 
been  there  called  to  it>  is  not  allowed  to  affect  the  question  of  costs 
on  the  appeal 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

The  defendant  recovered  judgment  in  the  circuit  court 
against  the  plaintiffs  for  $72.43  costs.  At  the  time  appointed 
for  the  taxation  of  costs  by  the  clerk,  counsel  for  plaintiffs 
appeared,  and  made  formal  objection  to  the  sums  charged 
in  the  biU  presented  for  taxation  for  several  items  of  serv- 
ice. These  objections  were  to  the  items  charging  for  en- 
grossing and  three  copies  of  pleadings  and  other  papers 
necessarily  served  in  the  case.  The  charges  are  for  en- 
grossing and  for  three  copies, —  one  to  file,  one  to  keep, 
and  one  to  serve.  It  is  claimed  that  the  engrossed  copy  is 
for  filing,  and  hence  but  two  other  copies  can  properly  be 
charged, —  one  to  serve  and  one  to  keep.  There  are  seven 
of  these  items,  aggregating  25  folios.  The  bill  also  con- 
tains a  charge  of  $6.85  for  sheriff's  fees  for  service  of  a  sub- 
poena and  mileage.  The  only  proof  of  such  charge  is  the 
sheriff's  return  to  the  writ,  which  is  as  f oUows :  "  I  hereby 
certify  and  return  that  I  served  the  within  subpoena  on  the 
within  named  persons,  at  the  village  of  Waukesha,  county 
of  "Waukesha,  and  city  of  Milwaukee,  by  reading  the  same 
to  them  personally,  on  the  20th  day  of  June,  A.  D.  1889. 
Fees:  service,  $1.25;  travel,  $5.60,-— total,  $6.85." 

The  clerk  overruled  the  objections,  and  taxed  the  costs 
as  charged  in  the  biU,  but  by  mistake  allowed  $7.50  for 
such  service  and  mileage,  instead  of  $6.85,  as  charged.  The 
plaintiffs,  by  proper  procedure,  obtained  a  review  of  such 
taxation  by  the  circuit  court.  The  court  affirmed  the  clerk's 
taxation,  and  the  sum  so  taxed  was  inserted  in  the  judg- 
ment.   The  plaintiffs  appeal  from  so  much  of  the  judgment 
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as  awards  the  defendant  more  than  $64.63  costs.  Hence 
the  appeal  covers  $7.80,  which  is  the  amount  of  the  items 
of  costs  to  which  plaintiffs  thus  objected,  together  with  the 
sum  thus  allowed  by  mistake  of  the  clerk. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  Shepard  i&  Shepard^  and  for  the  respondent  on  that  of 
Ryan  <&  Merton. 

To  the  point  that  if  the  sheriff  serves  process  beyond  his 
territorial  jurisdiction  he  acts  as  a  private  person  and  his 
return  must  be  made  accordingly,  counsel  for  the  appel- 
lants cited  Thurston  v,  Eing^  1  Abb.  Pr.  126 ;  MorreU  v, 
ITimiaUy  4  id.  352 ;  Fa/rmeri  Z.  <3&  T.  Co,  v,  Dickson^  9 
id.  61. 

Lyon,  J.  1.  The  defendant  can  only  be  allowed  for  nec- 
essary copies  of  the  pleadings  and  other  papers  served  in 
the  case.  The  engrossed  copy  is  for  filing,  and  he  can  only 
be  allowed,  in  addition  thereto,  for  one  copy  to  serve  and 
one  to  keep, —  three  in  all.  The  court  allowed  for  the  en- 
grossed copy  and  three  other  copies, —  four  in  all.  The 
judgment  must  be  reduced  by  deducting  therefrom  the  fees 
for  one  copy  of  all  such  papers.  These  amount  to  three 
(JoUars.  It  was  said  in  argument  that  the  taxation  was  in 
accordance  with  the  practice  which  prevails  in  the  thir- 
teenth circuit,  but  that  a  different  practice  prevails  in  some 
other  circuits  in  the  state.  This  is  not  a  matter  of  discre- 
tion, and  a  practice  which  violates  the  statute  cannot  be 
upheld. 

2.  There  is  nothing  in  the  record  which  shows  any  over- 
charge of  sheriff's  fees  on  the  subpoena.  The  writ  was  di- 
rected to  and  served  upon  five  persons.  A  portion,  probably 
four  of  them,  were  served  in  the  village  of  Waukesha,  and 
the  other  in  the  city  of  Milwaukee.  It  is  claimed  on  behalf 
of  the  plaintiffs  that  the  sheriff  is  not  entitled  to  fees  for 
travel  outside  his  own  county,  and,  if  he  is  so  entitled,  the 
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service  can  be  proved  only  by  affidavit,  the  same  as  if  made 
by  a  private  citizen.  These  propositions  are  not  raised  by 
this  record.  The  sheriffs  official  certificate  is  sufficient 
proof  prima  facie  of  services  rendered  in  Ins  county,  and 
there  is  nothing  in  the  record  to  show  any  charge  for  travel 
outside  of  it.  The  witnesses  served  in  Waukesha  village 
may  have  resided  in  remote  corners  of  Waukesha  county, 
and  the  sheriff  may  have  necessarily  traveled  to  their  resi- 
dences to  make  the  service,  and,  failing  to  find  them  there, 
afterwards  found  and  served  them  in  said  village.  The 
statute  entitles  him  to  one  mileage  for  tlie  greatest  dis- 
tance actually  traveled  by  him  to  make  such  service.  S.  &  B. 
Ann.  Stats,  sec.  731.  If,  therefore,  we  restrict  the  allow- 
ance to  travel  in  Waukesha  county,  still  there  is  nothing  in 
the  record  to  show  any  overcharge  of  fees. 

3.  The  sheriff's  fees  on  the  subpo&na  are  $6.85.  The 
clerk  allowed  them  at  $7.50.  This  was  doubtless  a  mere 
clerical  error,  to  which  the  attention  of  neither  the  clerk 
nor  court  was  called.  Had  it  been,  the  mistake  would  have 
been  corrected  at  once.  We  wiU  correct  it.  But  for  the 
reason  just  stated,  it  cannot  be  allowed  to  affect  the  ques- 
tion of  costs  of  this  appeal. 

By  the  Court, —  The  portion  of  the  judgment  for  costs 

appealed  from,  to  wit,  $7.80  thereof,  is  reversed  as  to  $3.65, 

and  affirmed  as  to  the  residue,  without  costs  to  either  party, 

except  the  defendant  must  pay  the  clerk's  fees  in  this  court. 

Voi.77— 10 
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HioKS)  Appellant,  vs.  Smith  and  another.  Respondents. 

Hay  to  — June  tlf  1890. 

Sale  of  timber  to  be  cut  and  removed  xviihin  a  certain  time. 

The  pine  timber  upon  certain  lands  was  cooreiyed  to  the  plaintiff,  with 
a  stipulation  that  it  should  be  cut  and  removed  from  the  lands  be- 
fore a  specified  date.  Afterwards,  with  knowledge  of  the  plaintiffs 
rights,  the  defendants  purchased  the  land.  Held,  that  all  timber 
cut  down  and  severed  from  the  soil  by  the  plaintiff  before  the  date 
specified  became  his  personal  property,  which  he  might  remove 
within  a  reasonable  time  after  said  date. 

APPEAL  from  the  Circuit  Court  for  Langlade  County. 

Replevin  for  a  quantity  of  pine  logs  which  had  been  cut 
and  removed  from  certain  lands  in  township  35  north, 
range  12  east.  The-  facts  are  stated  in  the  opinion.  The 
plaintiflf  appeals  from  a  judgment  in  favor  of  the  defend- 
ants. 

For  the  appellant  there  was  a  brief  by  Webster  cfe  Wheder^ 
and  oral  argument  by  W.  H.  Webster. 

For  the  respondents  there  was  a.  brief  by  Ijyn<h  cfe  Lattay 
and  oral  argument  by  G.  W.  Latta.  To  the  point  that  un- 
der the  contract  of  sale  to  him  the  plaintiff  was  entitled 
only  to  so  much  of  the  timber  as  he  should  cut  and  remove 
within  the  specified  time,  they  cited  Eich  v.  Zeilsdorff^  22 
Wis.  544;  Straesonv.  Montgomery ^  32  id.  52;  Martin  v.  OH- 
eon,  37  id.  360;  Golden  v.  Glocky  57  id.  118. 

Obton,  J.  The  facts  are  substantially  as  follows:  On 
and  prior  to  August  31,  1886,  Fox  &  Weston  were  the 
owners  of  the  land,  and  sold  all  the  pine  timber  thereon  to 
the  plaintiff  by  the  following  instrument  in  writing,  viz. : 
"  [We],  for  and  in  consideration  of  the  sum  of  one  hundred 
dollars  to  us  in  hand  paid,  the  receipt  whereof  is  hereby 
acknowledged,  do  grant,  bargain,  and  sell  to  Asa  Hicksy  of 
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Shawano,  all  the  pine  timber  on  the  northwest  quarter  of 
the  northwest  quarter,  and  the  northeast  quarter  of  the 
northwest  quarter,  of  section  30,  town  35,  range  12  east ; 
the  said  pine  timber  to  be  cut  and  removed  from  the  above- 
described  forties  on  or  before  January  1st,  1888.  Witness 
our  hands  and  seals  (by  W.  J.  Abrams,  our  attorney  in  fact) 
this  31st  day  of  August,  1886.  [Signed]  A.  J.  Fox.  [Seal.] 
A.  Weston.  [Seal.]  By  W.  J.  Abrams.  [Seal.]  "  On  the 
25th  day  of  November,  1887,  the  said  Fox  &  Weston  con- 
tracted to  sell  the  land  on  which  such  pine  timber  was  then 
standing  to  the  defendant  C.  H.  Zarzelere.  After  that,  and 
before  the  1st  day  of  January,  1888,  the  said  plaintiff  cut 
down  and  severed  from  the  soil  all  or  a  large  part  of  the 
pine  trees  or  timber  on  said  land.  Some  of  them  were 
sawed  into  logs,  and  the  rest  were  marked  off  into  log- 
lengths,  and  the  log-mark  of  the  plaintiff  was  placed  on 
each  log  and  log-length,  but  none  of  the  same  were  removed 
from  said  land  on  or  before  said  1st  day  of  January,  1888. 
After  that  date  the  defendants  sawed  the  trees  which  had 
been  so  cut  down  and  marked  into  log-lengths  by  the  plaint- 
iff, and  removed  all  of  them  from  said  land,  and  converted 
the  same  to  their  own  use.  It  was  agreed  on  the  trial  that 
said  logs  so  removed  by  the  defendants  were  165,432  feet. 
The  action  is  in  replevin,  and  was  tried  by  the  court,  a 
jury  having  been  waived,  and  the  court  found  the  above 
facts,  as  also  that  on  the  9th  day  of  May,  1888,  the  said  Fox 
&  Weston  gave  to  the  plaintiff  a  bill  of  sale  of  said  pine 
timber  theretofore  cut  or  removed  from  said  land,  and  as- 
signed to  him  all  their  interest  in  the  same  and  their  rights 
of  action  therefor,  and  that  when  the  said  Larzelere  con- 
tracted to  purchase  said  land  as  aforesaid  he  had  been  in- 
formed of  the  fact  that  the  plaintiff  had  previously  purchased 
the  pine  timber  on  said  land  from  said  Fox  &  Weston,  and 
that  he  then  claimed  to  own  the  same  under  such  purchase. 
The  court  also  found  that  the  value  of  said  pine  timber  so 
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removed  by  the  defejidants  was  $11  per  1,000  feet,  and  the 
total  value  thereof  was  $1,819.75,  and  rendered  judgment 
therefor  in  favor  of  the  defendants. 

The  finding  of  the  defendant's  knowledge  of  the  plaint- 
iffs right  to  the  timber  before  he  purchased  the  land  was 
amply  sustained  by  the  evidence.  It  seems  that  the  value 
of  the  land  consisted  almost  entirely  of  the  pine  timber  on 
it,  and  when  the  defendant  contracted  to  purchase  it  he 
evidently  supposed  that  the  plaintiff  would  be  unable  to  re- 
move said  timber  so  cut  and  marked  by  him  before  said 
January  1,  1888,  the  day  of  forfeiture,  then  near  at  hand, 
and  that  he  would  probably  obtain  both  the  timber  so  cut 
and  the  benefit  of  the  plaintiffs  labor  in  cutting  it.  What- 
ever, therefore,  the  defendants'  right  may  be  at  law,  they 
have  very  little  in  equity. 

There  are  only  two  material  questions  in  this  case,  and 
they  are  both  disposed  of  in  the  recent  case  of  Golden  v. 
Glock,  57  Wis.  118.  The  cases  appear  to  be  materially 
alike  in  principle  and  fact.  In  that  case  the  deed  was  for 
aU  the  timber  on  a  certain  quarter  section  of  land,  except 
the  white  oak,  and  there  was  a  separate  clause  or  stipula- 
tion in  the  instrument  that  the  timber  on  the  south  half  of 
the  premises  should  be  removed  within  one  year,  and  the 
balance  within  two  years.  The  timber  was  cut  down  and 
into  stave  bolts  within  the  time  limited,  but  none  of  it  re- 
moved from  the  land.  The  purchaser  of  the  land  from  the 
grantor  claimed  the  stave  bolts.  The  questions  in  both 
cases  were  — first,  whether  such  stipulation  is  a  condition 
or  a  covenant;  and,  second,  whether  the  timber,  having 
been  severed  from  the  soil  and  converted  into  personal 
property  within  the  time  limited,  does  not  belong  to  the 
grantee  in  the  deed.  It  was  decided  in  that  case  that  the 
stipulation  was  a  condition  of  the  grant,  and  that  the  legal 
effect  of  the  instrument  was  to  convey  all  of  the  trees  and 
timber  designated  which  should  be  removed  within  the 
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time  prescribed.  So  here  it  was  clearly  the  intention  of 
the  parties  that  this  stipulation  should  have  the  effect  of 
such  a  condition.  As  to  the  second  question,  it  was  decided 
that  the  trees  from  which  the  bolts  were  manufactured, 
having  thus  been  severed  from  the  soil  prior  to  the  expira- 
tion of  the  time  limited,  and  their  character  essentially 
changed  by  such  manufacture,  so  that  the  product  became 
personal  property,  they  were  in  effect  thereby  removed 
from  the  premises  within  the  meaning  of  the  conditions  in 
the  deed,  and  hence  that  the  plaintiff,  even  after  the  expi- 
ration of  the  two  years,  had  an  implied  right  or  hcense  to 
go  upon  the  premises  and  take  therefrom  the  stave  bolts  so 
manufactured. 

The  learned  counsel  of  the  respondents  contend  that  the 
above  case  has  no  application  to  the  last-above  question, 
because  in  that  case  the  trees  were  not  only  cut  down  but 
manufactured  into  stave  bolts,  while  here  they  were  only 
cut  down  'and  marked,  or  cut  into  logs,  and  not  manufact- 
ured into  anything,  but  lay  where  they  f elL  It  is  not  made 
essential  in  that  case  that  the  trees  should  have  been  man- 
ufactured into  anything  after  they  were  severed  from  the 
soil  to  make  them  personal  property.  It  is  a  statement  of 
the  facts  in  that  case  merely,  and  the  severance  of  the  trees 
from  the  soil,  by  cutting  them  down,  constitutes  their  con- 
version into  personal  property.  They  are  no  longer  a  part 
of  the  land,  and  are  not  real  property,  and  therefore  must 
be  personal  property.  Manufacturing  the  timber,  after  it 
is  cut  down,  into  any  form  is  no  part  of  the  act  of  its  sever- 
anoe  from  the  land.  It  is  personal  property  because  it  is 
"  severed  from  the  soil."  The  sap  can  no  longer  go  up  into 
the  tree  from  the  soil,  as  some  Avriters  say. 

Trees  and  grass  growing  upon  land  are  alike  a  part  of 
the  land  itself,  and  when  cut  down  or  severed  from  the 
land  are  alike  personal  property.  Wescott  v.  Delano^  20 
Wis.  514.    Must  grass  not  only  be  cut  and  severed  from 
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the  land,  but  be  manufactured  into  something  else,  to  make 
it  personal  property?  No  more  need  the  severed  timber 
to  be  manufactured  into  some  other  form  to  make  it  such. 
BiGELow,  C.  J.,  says  in  Drake  v,  WeUa^  11  Allen,  141 :  "  In 
these  cases  it  appeared  that  the  license  had  been  acted  on 
by  the  vendee,  who  had  entered  on  the  land  and  cut  the 
timber  which  was  the  subject  of  the  contract  of  sale,  and 
had  thereby  acquired  a  title  to  the  wood  as  personal  prop- 
erty." That  is  precisely  this  case,  only  the  severed  trees 
here  had  passed  into  the  similitude  of  logs,  which,  however, 
can  make  no  real  difference  either  way.  In  Owens  v.  Lewis^ 
46  Ind.  488, 15  Am.  Rep.  295,  it  is  held  that  if  a  person  had 
license  to  sever  the  trees  from  the  soil,  after  they  are  sev- 
ered they  become  his  personal  property,  and  that  trees  in 
such  respect  are  the  same  as  grass  and  other  natural  pro- 
ductions of  the  soiL  In  Bomk  v.  Oraryy  1  Barb.  542,  it  is 
held  that  growing  trees,  fruit,  and  grass,  being  parcel  of 
the  land,  are  within  the  statute  of  frauds,  and  until  semred 
from  the  land,  either  actually  or  in  contemplation  o^  law, 
they  cannot  be  conveyed  by  parol,  but  when  severed  from 
the  soil  they  become  chattels.  The  decisions  are  uniform 
that  when  growing  trees  are  severed  from  the  soil  under  a 
license  they  become  personal  property  and  belong  to  the 
licensee.  Note  to  Kingsley  v.  RoUyrooky  45  N.  H.  313,  86 
Am.  Dec.  173.  A  tree  is  real  property  so  long  as  it  stands 
in  its  native  soil ;  but  when  it  is  cut  down  it  becomes  sub- 
ject to  the  laws  of  personal  property.  1  Schouler,  Pers. 
Prop.  4.  Standing  trees  are  a  part  of  the  realty,  and  can 
only  pass  by  deed,  but  when  severed  may  pass  like  any 
other  chattels.  2  Schouler,  Pers.  Prop.  451.  But  the  prop- 
osition would  seem  to  be  self-evident. 

There  is  no  real  difference  between  this  case  and  that  of 
Golden  V.  Olock^  57  Wis.  118.  It  follows,  therefore,  that  all 
the  trees  the  plaintiff  cut  down  and  severed  from  the  soil 
before  the  time  limited  in  said  deed  became  his  personal 
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property,  which  he  had  the  right  to  remove  within  a  rea- 
sonable time,  even  after  the  time  fixed  in  the  deed  had  ex- 
pired. If  anything  more  was  required  than  a  mere  sever- 
ance of  the  trees  from  the  soil  to  make  them  the  personal 
property  of  the  plaintiff,  he  had  indicated  his  intention  of 
converting  all  of  them  into  logs,  by  marking  them  into  the 
proper  length,  and  sawing  many  of  them  into  logs,  and 
placing  his  mark  upon  all  of  them,  ready  for  removal  as 
personal  property.  But  I  am  unable  to  see  how  the  use  of 
them,  after  they  are  severed  from  the  soil,  could  make  the 
severance  more  complete,  or  make  them  personal  property. 
The  plaintiff  had  bought  and  paid  for  them,  and  cut  them 
down  when  he  had  the  right  to  do  so,  and  treated  them  as 
his  movable  property.  The  deed  of  Fox  &  Weston  to  the 
defendant  Larzdere  in  execution  of  the  contract  for  the 
purchase  of  the  land  was  not  made  until  long  after  the 
commencement  of  the  suit.  At  that  time  it  could  not  have 
passed  the  title  of  those  logs  if  they  had  remained  on  the 
ground  as  the  plaintiff  left  them,  and  the  contract  with 
notice  of  the  plaintiff's  rights  were  subject  to  them.  The 
defendants,  therefore,  never  acquired  any  title  to  the  prop- 
erty as  against  the  plaintiff. 

By  iJie  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  direction  to  render 
the  proper  judgment  in  favor  of  the  plaintiff. 
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WiLTSB,  Administratriic,  Respondent,  vs.  The  Town  of 
Tilden,  Appellant. 

May  £0 — June  fi,  1890, 

{IS)  Recovery  for  death  of  person:  Pleading:  Evidence:  Damages,  (4)  De- 
fective highway:  Overflow:  Duty  to  give  warning.  (J)  Evidence: 
Opinions. 

1.  In  an  action  to  recover  for  the  death  of  a  girl,  a  complaint  alleging 

that  the  plaintiff,  who  sues  as  administratrix,  was  the  mother  of 
the  intestate  and  dependent  upon  her  in  a  large  degree  for  support 
and  had  suffered  pecuniary  injury  hy  reason  of  her  death  to  an 
amoimt  stated,  is  held  sufficiently  to  show  that  the  plaintiff  was  a 
person  entitled  to  the  money  when  recovered. 

2.  Evidence,  in  such  case,  that  the  plaintiff  had  been  divorced  from  her 

husband  and  that  the  custody  of  the  girl  had  been  awarded  to  her, 
and  evidence  of  her  pecuniary  necessities  and  of  the  education  and 
'  capacity  of  the  girl  for  earning  money,  was  admissible. 

8.  A  verdict,  awarding  $2,000  to  a  mother  for  the  death  of  her  daughter 
sixteen  years  old,  upon  whom  she  was  largely  dependent  for  sup- 
pc»*t  and  who  had  some  capacity  for  earning  money,  is  held  not 
excessive. 

4.  In  an  action  against  a  town  for  the  death  of  a  person  resulting  from 

defects  in  a  highway  caused  by  an  overflow  of  a  neighboring  creek, 
a  charge  to  the  jury  that  if  the  dangerous  condition  of  the  road  at 
the  time  of  the  accident  might  reasonably  have  been  anticipated  by 
the  town  authorities,  in  view  of  the  previous  known  defects  therein 
and  the  nature  of  the  creek,  it  was  their  duty  to  have  closed  up  the 
road  until  it  was  repau*ed,  or  to  have  provided  means  for  warning 
travelers  of  the  danger,  is  held  not  erroneous. 

5.  The  opinions  of  witnesses  upon  questions  which  the  jmy  are  as  com- 

petent to  determine  as  they,  are  inadmissible. 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 

This  is  an  action  for  damage  by  reason  of  the  death  of 
the  plaintiflPs  intestate,  caused  by  a  defective  highway.  It 
appears  from  the  record  that  the  Bloomer  road  runs  north- 
erly from  Chippewa  Falls ;  that  upon  that  highway,  and 
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about  six  miles  north  from  Chippewa  Falls,  the  Cook's  Val- 
ley road,  so  called,  branches  off  and  runs  in  a  northwesterly 
direction  to  a  place  called  "Cook's  YaUey;"  that  about 
eighty  rods  from  the  Bloomer  road  the  Cook's  Valley  road 
crosses  what  is  known  as  "  Duncan  Creek,"  which  at  that 
place  comes  down  on  the  northeasterly  side  of  that  high- 
way, and  then  crosses  to  the  southerly  side  of  the  same, 
and  runs  for  some  distance  along  that  side  of  it,  and  then 
turns  and  runs  nearly  south ;  that  in  a  high  stage  of  witter 
that  creek  spreads  out  over  considerable  portions  of  the 
Cook's  Valley  road;  that  between  Chippewa  Falls  and 
Cook's  Valley  there  was  a  stage  line  which  carried  the 
United  States  mail ;  that  one  Whittemore  had  driven  that 
stage  during  the  summer  of  1887;  that  he  was  again  em- 
ployed in  April,  1888,  and  started  on  his  first  trip  from 
Chippewa  Falls  about  twenty  minutes  after  7  o'clock  on 
the  morning  of  April  28,  1888,  with  a  single  seated  buggy, 
taking  with  him,  as  his  only  passenger,  Kate  Wiltse,  the 
intestate,  a  girl  between  sixteen  and  seventeen  years  of 
age ;  that  it  was  a  stormy  morning,  raining  most  of  the 
time. 

Whittemore  testified  to  the  effect  that  he  was,  at  the  time, 
upwards  of  twenty  years  of  age ;  that  he  had  earned  his 
own  living  since  he  was  twelve,  working  about  the  woods, 
on  the  river,  and  driving  livery,  stage,  etc. ;  that  he  reached 
Duncan  creek  about  9  o'clock  of  the  morning  mentioned; 
that  as  he  drove  down  the  hill  towards  the  creek  he  looked 
across,  and  could  see  the  bridge  all  right,  about  two  feet 
above  the  water  in  the  creek;  that  the  land  between  liim 
and  the  bridge  was  considerable  lower  than  the  bridge ;  that 
the  water  was  running  over  the  road  in  such  low  portions ; 
that  from  the  looks  he  thought  it  was  all  right ;  that  he 
drove  right  along  a  little  ways,  and  then  went  out  and  un- 
checked the  horse,  so  he  could  drink ;  that  he  started  along 
and  drove  the  horse  into  the  water,  where  at  first  it  was  a 
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little  above  his  ankles,  and  then  went  along  until  the  water 
got  pretty  near  up  to  his  knees ;  that  there  then  seemed  to 
be  a  kind  of  hill,  and  the  horse  stopped,  and  then  started, 
when  the  water  was  about  to  his  ankles  again  and  dirty ; 
that  the  girl  then  said,  "  I  guess  we  are  all  right  now ; " 
that  he  replied  that  he  guessed  so;  that  "just  then  the 
horse  went  right  oflP  in  on  his  head ; "  that  the  "  hole  was 
right  in  the  center  of  the  traveled  track,"  and  some  two  or 
three  rods  from  where  he  first  drove  into  the  water;  that 
the  bridge  was  some  four  to  eight  rods  beyond  the  hiU; 
that  "  we  went  right  oflf  into  the  hole  on  the  plunge,  and 
swung  right  around  to  the  left,  and  tipped  the  buggy 
over ; "  that  he  caught  the  girl  with  his  left  hand,  and  they 
both  fell  out  of  the  buggy  at  the  same  time ;  that  he  could 
not  tell  the  depth  of  the  hole,  but  that  it  was  something 
like  six  or  eight  feet ;  that  he  swam  with  the  girl  a  little 
piece,  and  then  went  under  the  water ;  that  when  he  came 
up  they  were  about  six  feet  out  from  the  shore ;  that  he 
caught  the  brush  with  his  right  hand,  and  then  turned 
around  and  went  under  the  water,  and  came  up  eight  or 
ten  feet  below,  and  that  was  the  last  he  saw  the  girl  before 
she  was  dead ;  that  half  an  hour  after  the  accident  the  water 
in  the  creek  was  two  or  three  feet  higher  than  when  he  first 
drove  into  it ;  that  after  going  to  Chippewa  Falls  and  re- 
turning, and  between  1  and  2  o'clock  of  the  same  day,  the 
water  was  five  or  six  feet  deeper  than  at  the  time  of  the 
accident. 

The  plaintiff  was  appointed  administratrix  of  the  estate 
of  said  deceased,  and  commenced  this  action  to  recover 
damages  by  reason  of  the  girl's  death.  The  complaint  is  in 
the  usual  form  in  such  cases.  The  answer  denies  the  al- 
leged defect  in  the  highway,  and  alleges  contributory  neg- 
ligence. At  the  close  of  the  trial  the  jury  returned  a  gen- 
eral verdict  in  favor  of  the  plaintiff,  and  assessed  the 
damages  at  $2,000.    They  also,  in  answer  to  a  special  ques- 
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tion  submitted,  found,  in  eflfect,  that  neither  the  deceased 
nor  the  driver  with  whom  she  was  voluntarily  riding  was 
guilty  of  any  want  of  ordinary  care  at  the  time  of  the  acci- 
dent, which  contributed  to  the  happening  of  the  accident. 
From  the  judgment  entered  upon  such  verdict  the  defend- 
ant appeals. 

Arthur  Goughj  attorney,  and  John  J.  JenJdnSy  of  counsel, 
for  the  appeUant,  contended,  inter  alia,  that  a  complaint 
under  sec.  4256,  R.  S.,  is  not  suflBcient  unless  it  specifies  the 
particular  relatives  who  are  legally  entitled  to  the  damages. 
So  far  as  the  complaint  in  this  case  shows  the  deceased  may 
have  left  a  husband  and  descendants,  or  a  father  as  well  as 
a  mother.  Bv/rlmgton  <&  M.  H,  Co,  v.  Crockett,  17  Neb. 
570;  Safordv.  I>rew,  3  Duer,  627;  Jierjan  v,  C,  JL  cfe  St,  P. 
H.  Co.  51  Wis.  599.  Evidence  of  the  mother's  pecuniary 
circumstances  should  not  have  been  admitted.  Indimi- 
apolisy  P.  cfe  C.  H.  Co.  v.  Pitzer,  109  Ind.  179;  Mayheio  v. 
BurnSj  103  id.  328;  Booneyv.MihjDa/ulcee  Chair  Co.  65  Wis. 
397. 

For  the  respondent  there  was  a  brief  by  Anderson  S  Bowe, 
attorneys,  and  T.  J.  Con/nor^  of  counsel,  and  oral  argument 
by  Mr.  Connor. 

Oassoday,  J.  A  careful  examination  of  the  printed  case 
convinces  us  that  there  is  suflBcient  e\idence  to  support  the 
general  verdict  and  also  the  particular  finding  against  con- 
tributory negligence;  and  hence  there  was  no  error  in  re- 
fusing to  nonsuit  the  plaintiflf  or  set  aside  the  verdict  on 
that  ground.  The  law  in  respect  to  such  cases  has  been 
fully  considered  in  HojpMns  v.  Bush  Eiver,  70  Wis,  10,  and 
Jun^  V.  Stevens  Pointy  74  Wis.  547. 

This  action  is  brought  under  sees.  4255,  4256,  R.  S.  It 
is  claimed  that  the  complaint  does  not  suificiently  allege 
the  representative  character  of  the  plaintiff  to  sustain  this 
action.   It  alleges,  in  eflfect,  that  the  plaintiff  was  the  mother  A 
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of  the  intestate,  and  dependent  upon  her  in  a  large  degree 
for  support,  and  had  suffered  pecuniary  loss,  damage,  and  in- 
jury by  reason  of  her  death,  in  the  sum  stated.  The  stat- 
ute provides  that  "  every  such  action  shall  be  brought  by 
and  in  the  name  of  the  personal  representative  of  such  de- 
ceased person,  and  the  amount  recovered  shaU  belong  and 
be  paid  over  to  "  the  person  or  persons  entitled  as  therein 
designated.  Among  the  persons  thus  designated  are,  in 
default  of  descendants,  the  deceased's  "  lineal  ancestors," 
which,  of  course,  include  her  mother.  It  wiU  be  observed 
that  the  action  is  to  be  brought  by  and  in  the  name  of  the 
personal  representative  of  such  deceased  person ;  that  is  to 
say,  by  the  executor  or  administrator  of  the  estate  of  the 
deceased  in  his  representative  capacity.  Whiton  v.  C,  <& 
N,  W.  E.  Co.  21  Wis.  310.  Here  the  mother,  as  adminis- 
tratrix, brings  this  action  as  such  personal  representative. 

Of  course  it  must  appear  by  pleading  and  proof  that  there 
is  a  person  in  being  who  is  entitled  to  the  money  when  re- 
covered. Woodward  v.  C.  i&  JV.  W.  R.  Co.  S3  Wis.  400. 
Here  the  facts  alleged  suflBiciently  show  the  mother  to  be 
such  a  person.  If  there  is  any  one  else  entitled,  such  claim 
can  be  considered  on  the  distribution  of  the  fund.  In 
this  connection  it  was  proper  to  admit  in  evidence  the  judg- 
ment of  the  divorce  of  the  plaintiff,  and  the  awarding  of 
the  custody  of  the  girl  to  the  mother,  and  also  evidence 
of  her  pecuniary  necessities,  and  the  education  and  capacity 
of  the  girl  for  earning  money ;  and  hence  the  objections  to 
such  testimony  were  properly  overruled.  Johnson  v.  C  <& 
*iY.  IF.  li.  Co.  64  Wis.  425. 

We  must  sustain  the  court  in  rejecting  improper  cross- 
examinations  and  leading  questions.  The  court  properly 
rejected  the  opinions  of  witnesses  upon  questions  which 
the  jury  were  as  competent  to  determine  as  the  witnesses, 
and  also  as  to  what  other  witnesses  did  in  marking  the  stage 
of  the  water ;  also  as  to  whether  the  brush,  at  the  begin- 
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ning  of  the  Cook's  Valley  road,  had  previously  been  placed 
there  to  dkect  travelers  to  go  by  a  different  route. 

Exception  is  taken  because  the  court  in  charging  the  jury 
stated,  in  effect,  that  the  defendant  admitted,  or  there  was 
no  question  on  the  evidence,  that  the  highway,  at  the  time 
and  place  mentioned,  was  unsafe  and  out  of  repair,  but  that 
the  defendant  claimed  that  it  had  become  so  suddenly,  and 
by  an  extraordinary  rainfall,  etc.  It  seems  to  us  that  such 
statement  was  fully  justified  by  the  evidence  in  the  record. 
Exception  is  also  taken  because  the  court  charged  the  jury 
that,  "  if  you  believe  that  the  defendant  had  notice  of  the 
condition  of  the  road  as  it  was  immediately  hefore  the  Hse 
of  water  in  the  creek, —  and  of  that^  on  the  evidence^  there 
can  he  no  question, —  you  will  consider  whether  the  condi- 
tion of  the  highway  on  the  morning  of  the  accident,  after 
the  water  had  overflowed  the  road,  considering  the  pre\4ous 
defects  and  the  nature  of  the  creek,  was  one  that  might  reason- 
ably have  been  anticipated  by  the  town  authorities.  If  the 
condition  of  the  road  immediately  preceding  the  rise  of  water 
was  such  that  the  dangerous  condition  caused  by  such  rise 
of  water  might  reasonably  have  been  expected  by  such 
town  authorities,  and  the  notice  of  such  previous  condition, 
then  it  was  incumbent  on  the  part  of  the  town  to  either 
have  closed  up  the  road  till  it  was  repaired,  or  provided 
such  means  as  to  have  warned  persons  traveling  on  such 
highway,  in  the  exercise  of  ordinary  care,  of  the  danger." 
This  portion  of  the  charge  seems  to  be  suflBlciently  guarded, 
and  was,  as  we  think,  justified  by  the  evidence.  The  charge 
of  the  learned  circuit  judge  is  full  and  fair,  and  we  find  no 
error  in  it. 

It  is  claimed  that  the  damages  are  excessive.  But  we  do 
not  feel  authorized  by  the  record  to  say  that  the  jury  were 
misled  either  by  passion,  prejudice,  or  ignorance,  and  hence, 
under  the  repeated  rulings  of  this  court,  we  are  not  author- 
ized to  interfere.    Johnson  v.  C.  cfe  N.  TT.  R.  Co.  64  Wis. 
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431,  432,  and  cases  there  cited.  In  such  a  case  the  jury 
may  take  into  account  the  reasonable  expectation  of  pecun- 
iary benefit  from  the  continuance  of  the  life,  even  beyond 
the  minority.    Ibid. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Tbustees  of  thb  First  Congregational  Church  and  So- 
ciety OF  OsHKosH,  Appellant,  vs.  The  Milwaukee  & 
Laej:  Winnebago  Railroad  Company,  Respondent. 

May  SI — June  fl,  1890. 

Railroads  :  Condemnation  of  Land,  (i)  Petition  by  oumer:  Pleading: 
Burden  of  proof,  (2-Jf)  What  constitutes  taking  f  Track  constructed 
on  further  side  of  street:  Filling  of  street:  Erection  of  gates. 

1.  Whether  the  railroad  company  should  file  an  answer  to  a  petitioa 

for  the  appointment  of  commissioners  to  apjmuse  the  damages  for 
an  alleged  talcing  of  land,  and  whether,  in  the  ahsence  of  any  an- 
swer, the  burden  is  upon  the  petitioner  to  establish  the  facts  alleged, 
not  determined. 

2.  The  owner  of  property  on  one  side  of  a  street  is  not  entitled  to  com- 

pensation by  reason  of  the  building  of  a  railroad  track  along  the 
other  side  of  the  street,  wholly  beyond  the  center  line  thereof,  where 
such  track  was  legally  built  prior  to  the  enactment  of  ch.  255,  Laws 
of  1889 ;  and,  where  the  city  makes  no  complaint,  such  owner  can- 
not claim  compensation  under  that  statute  on  the  ground  that  the 
track  was  not  legally  built  because  not  located  in  the  center  of  the 
street)  as  required  by  a  city  ordinance. 

8.  A  shght  filling  of  gravel  on  the  street,  to  restore  it  to  its  former  use- 
fulness and  to  enable  vehicles  more  conveniently  to  pass  over  the 
track  into  an  alley,  does  not  entitle  such  owner  to  compensation. 

4.  The  erection  and  maintenance  of  gates  or  barriers  in  a  street  at  a 
railroad  crossing,  pursuant  to  a  municipal  ordinance  requiring  the 
same  for  the  safety  of  the  pubhc,  is  not  such  a  taking  of  land  as 
will  entitle  the  owners  of  abutting  lots  to  compensation. 
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APPEAL  -froin  the  Circuit  Court  for  Winnebago  County. 

The  appeal  is  from  an  order  dismissing  a  petition  for  the 
appointment  of  commissioners  to  appraise  the  damages  for 
the  taking  of  certain  lands  by  the  raiboad  company.  The 
petition,  which  was  duly  verified,  alleges  that  the  plaintiff 
is  the  owner  of  a  lot  in  the  city  of  Oshkosh,  fronting  upon 
Bond  street  on  the  east  and  upon  Algoma  street  upon  the 
north,  upon  which  is  located  its  church  building;  that  the 
defendant  company  has  built  a  railroad  along  said  Bond 
street  and  across  Algoma  street,  and  in  building  the  same 
has  raised  its  track  higher  than  the  grade  of  the  street  and 
has  built  an  embankment  on  the  part  of  Bond  street  owned 
by  the  plaintiff,  being  a  part  of  its  said  lot ;  that  the  de- 
fendant, in  building  said  railroad,  has  also  dug,  excavated, 
and  carried  away  a  large  quantity  of  the  earth  composing 
said  lot  in  Bond  street  and  Algoma  street,  and  placed  upon 
said  lot  superstructures  which  are  a  constituent  part  of  said 
raUroad,  and  which  the  defendant  is  under  legal  obligation 
to  maintain  permanently  on  said  lot  as  a  part  of  said  rail- 
road, and  which  it  does  now  maintain ;  that  aU  of  the  acts 
and  things  done  by  the  defendant  as  aforesaid  were  neces- 
sitated by  the  construction  of  its  railroad ;  that  the  plaint- 
iff's lot  has  been  greatly  damaged  by  the  construction  of 
said  railroad,  and  by  the  acts  and  things  done  by  the  de- 
fendant thereon,  and  by  the  passage  of  trains  over  said 
streets,  and  by  smoke,  jarring,  and  noise  from  the  engines, 
and  has  been  rendered  much  less  valuable ;  that  the  defend- 
ant has  omitted  and  refuses  to  prosecute  proceedings  for  the 
condemnation  of  the  plaintiff's  interest  in  said  streets  and 
for  the  assessment  of  its  damages ;  and  that  the  defendant 
has  not  acquired  title  to  the  plaintiff's  land  or  the  right  to 
enter  thereon  and  to  maintain  thereon  the  said  railroad  or 
any  part  thereof  or  the  said  embankment  or  superstructures, 
and  has  not  paid  the  damages  sustained  by  the  plaintiff 
thereby. 
The  defendant  did  not  serve  or  file  any  answer  to  the 
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petition.  Upon  the  hearing  the  plaintiff  claimed  that  the 
facts  stated  in  the  petition,  not  having  been  denied,  were 
to  be  considered  as  established,  and  that  the  burden  of  dis- 
proving them  was  upon  the  defendant.  The  circuit  court 
held  that  the  burden  was  upon  the  plaintiff  to  make  out  a 
jpi'ima  fade  case,  and  the  plaintiff  introduced  his  evidence 
accordingly.  The  facts  shown  by  the  evidence  on  the  hear- 
ing will  sufficiently  appear  from  the  opinion. 

H.  B.  JachsoTiy  for  the  appellant,  contended,  inter  alia, 
that  the  trial  court  erred  in  holding  that  the  burden  of 
proof  was  upon  the  plaintiff,  notwithstanding  the  defendant 
omitted  to  take  issue  on  said  petition  either  by  answer  or 
affidavit.  Lewis,  Em.  Dom.  sec.  390;  Aurora  &  C.  H.  Co. 
V.  Miller,  56  Ind.  88 ;  Tracy  v,  K,  L.  &  B.  S.  li.  Co.  80  Ky. 
259;  In  re  St.  Paul  <&  If.  P.  R.  Co.  34  Minn.  227;  In  re 
Lockport  &  B.  R.  Co.  77  N.  Y.  557;  In  re  JSTeio  Yoo%  L.  & 
W.  R.  Co.  35  Hun,  220;  S.  C.  99  K  Y.  12;  South  Carolina 
R.  Co.  V.  Blake,  9  Kich.  (S.  C),  228;  Wis.  Cent.  R.  Co.  v. 
Cornell  University,  49  Wis.  162;  S.  C.  52  id.  537-541;  In  re 
New  York  Cent.  R.  Co.  66  N.  Y.  407;  Shealy  v.  C,  M.  <& 
N.  R.  Co.  72  Wis.  471.  The  proofs  showed  a  "  physical  in- 
terference" by  the  railroad  company  with  the  plaintiff's 
land,  by  the  placing  of  an  embankment  thereon  for  the 
purpose  of  restoring  the  street.  They  showed  also  an  in- 
vasion by  the  company,  and  the  digging  and  carrying  away 
of  the  soil  which  was  a  part  of  the  plaintiff's  land,  and  the 
erection  and  maintenance  of  permanent  structures  thereon. 
The  presumption  from  the  ordinance  introduced  in  evidence 
by  the  defendant,  and  which  provides  that  the  location  of 
the  railroad  shall  be  along  the  "  center  line  of  Bond  street," 
is  that  the  right  of  way  is  along  such  center  line,  even 
though  the  track  itself  is  to  the  east  thereof.  If  such  pre- 
sumption does  not  arise  then  the  railroad  was  not  legally 
built,  and  the  plaintiff  can  avail  itself  of  ch.  255,  Laws  of 
1889. 

Cha/rles  W.  FeLker,  for  the  respondent 
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CoLB,  C.  J.  Since,  upon  the  merits,  we  think  no  case 
was  made  for  the  appointment  of  commissioners  to  appraise 
damages  to  the  petitioner's  property,  we  shall  not  decide 
the  question  of  practice,  as  to  whether  or  not  an  answer 
should  hare  been  filed  to  the  petition  so  as  to  form  an  issue 
for  trial.*  As  a  matter  of  fact,  the  parties  went  to  a  hear^ 
ing  and  took  testimony  as  though  the  statements  in  the 
petition  had  been  formally  denied ;  and,  as  we  have  inti- 
mated, we  think  the  proof  showed  no  taking  of  the  prop- 
erty for  which  damages  should  be  assessed. 

It  appears  from  the  petition  and  proofs  that  the  lot  in 
question  is  situated  on  the  west  side  of  Bond  street,  fronts 
on  Algoma  street  on  the  north,  and  is  bounded  on  the  south 
by  an  alley.  Bond  street  is  seventy  feet  wide,  and  the  rail- 
road track  is  laid  in  that  street,  a  number  of  feet  east  of  the 
center  line  thereof.  That  is  to  say,  at  the  southern  bound- 
ary of  petitioner's  lot,  where  the  railroad  track  intersects 
the  line  drawn  east  and  west  through  the  center  of  the 
alley,  it  is  more  than  sixteen  feet  east  from  the  center  of 
Bond  street,  and,  at  the  point  where  the  railroad  track  in- 
tersects the  center  line  of  Algoma  street,  it  is  more  than 
ten  feet  east  of  the  center  of  Bond  street.  So  it  appears 
that  the  entire  railroad  track  is  located  quite  a  distance 
from  the  petitioner's  lot,  and  it  does  not  appear  that  any  of 
its  land  has  been  either  actually  or  constructively  taken  for 
the  use  of  the  corporation.  Nor  do  we  think  the  proof 
shows  any  such  interference  or  invasion- of  the  petitioner's 
lot  as  entitles  it  to  compensation  under  the  decisions  of  this 
court;  for  the  rule  here  is  well  settled  that  there  must  be 
some  actual,  physical  interference  with  or  taking  of  the 
property  for  which  damages  are  given.  Seiss  v.  M.  <&  Z. 
W.  H.  Co.  69  Wis.  556,  and  cases  cited  in  the  opinion. 

But  it  is  claimed  that  an  embankment  was  made  on  the  peti- 
tioner's lot  in  the  street,  so  as  to  bring  the  case  within  the  rule 
of  Buchner  v.  C,  M.  d&  iT.  W.  B,  Co.  56  Wis.  403,  and  60  Wis. 
Vol.77— 11 
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264,  and  Shedly  v.  C,  M.  <fe  iT.  JS.  Co.  72  Wis.  471.  There  was 
no  excavation  of  the  street  in  this  case,  as  in  those  cases ; 
but  the  evidence  does  show  that  about  six  inches  of  gravel 
was  placed  in  Bond  street  west  of  the  track  on  a  line  with 
the  alley,  so  as  to  enable  teams  with  wagons  more  conven- 
iently to  pass  over  the  track  into  the  alley  than  they  other- 
wise could  do  without  such  filling.  The  top  of  the  west  iron 
rail  was  seven  tenths  of  a  foot  higher  than  the  street  sur- 
face. The  track  was  planked  between  the  rails,  and  this 
gravel  was  put  in  west  of  the  rail,  sloping  to  the  sidewalk, 
so  as  to  make  a  proper  passage-way.  This  filling  became 
necessary,  in  fact,  to  restore  the  street  at  that  point  to  its 
former  condition  of  usefulness,  but  it  affords  no  ground  for 
complaint  by  the  owner  of  the  lot.  The  facts  present  a 
case  so  unlike  those  to  which  we  have  just  referred  that  no 
comment  is  required  to  mark  the  distinction  between  them. 
But  it  is  further  claimed  that  there  was  a  taking  of  a 
part  of  petitioner's  lot  in  Algoma  street  for  the  purpose  of 
constructing  and  maintaining  thereon,  by  the  railroad  com- 
pany, their  gates  and  barriers  for  the  safety  of  persons 
traveling  on  the  street.  These  gates  were  four  in  number. 
Two  were  on  the  east  side,  and  two  on  the  west  side,  of 
Bond  street,  and  were  connected  by  rods  running  under- 
ground through  boxes,  and  are  raised  and  lowered  by  means 
of  a  crank  at  a  gate-house  on  the  east  side  of  Bond  street. 
These  gates  were  built  pursuant  to  an  ordinance  of  the 
common  council  requiring  the  company,  at  railroad  cross- 
ings, to  erect  and  maintain  such  barriers  for  the  safety  of 
the  public.  The  gates  are  constructed  in  the  usual  way, 
and  are  not,  strictly  speaking,  a  part  of  the  necessary  appli- 
ances for  operating  a  railroad,  though  they  are  very  essen- 
tial for  the  protection  of  the  public,  and  are  maintained  at 
the  expense  of  the  corporation.  But  still,  requiring  the 
railroad  corporation  to  construct  them  would  seem  to  be  a 
proper  exercise  of  the  police  power  to  guard  against  acci- 
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dents  from  collision ;  and  we  have  no  doubt  but  the  com- 
mon coxmcil  might  compel  them  to  be  erected  by  the  corpo- 
ration, or  might  have  erected  them  at  ^he  expense  of  the 
city  itself.  Now,  suppose  the  city  had  put  up  these  gates, 
would  it  have  been  liable  to  malie  compensation  to  the 
petitioner,  as  an  abutting  lot-owner,  because  it  had  placed, 
them  at  the  corner  of  the  streets?  It  seems  to  us  it  would 
not  be  bound  to  make  compensation  in  the  case  supposed, 
nor  do  we  think  they  constitute  any  ground  for  assessing 
damages  against  the  railroad  corporation  for  the  slight  in- 
convenience which  their  maintenance  and  repairs  may  occa- 
sion the  petitioner.  Such  safety  gates  would  seem  to  be 
very  advantageous  and  desirable  for  the  protection  of  per- 
sons and  carriages  which  would  usually  congregate  at  that 
crossing  on  Sundays,  and,  instead  of  being  regarded  as  det- 
rimental to  the  church  property,  appear  to  be  highly  neces- 
sary and  requisite  for  its  use  and  enjoyment.  At  all  events, 
by  the  corporation  placing  them  at  the  corners  of  the  streets 
in  obedience  to  the  ordinance  of  the  city,  no  such  burden  is 
imposed  as  wiU  entitle  an  abutting  lot-owner  to  damages. 
It  seems  to  us  to  be  a  very  wise  and  proper  exercise  of  the 
police  power  vested  in  the  municipal  authorities  to  require 
them  to  be  erected  for  the  safety  of  the  lives  and  property 
of  citizens. 

But  it  is  further  contended  that  the  petitioner  is  entitled 
to  have  damages  assessed  under  ch.  255,  Laws  of  1889. 
That  act,  in  effect,  provides  that  abutting  owners  of  land 
on  a  highway,  street,  or  alley  heretofore  or  hereafter  laid 
out  or  used  as  such  shall  have  a  common  right  in  the  full 
and  unobstructed  use  of  such  highway,  street,  or  alley  to 
the  extent  of  its  full  width,  and  no  corporation  shall  use  or 
obstruct  any  such  highway,  street,  or  alley,  or  any  part 
thereof,  so  as  to  materially  interfere  with  its  usefulness  as 
a  highway,  or  so  as  to  injure  or  damage  property  abutting 
thereon  on  either  side,  or  authorize  or  permit  the  same  to 
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be  done,  without  due  compensation  being  made  for  any 
damage  resulting  therefrom  to  the  owners  of  property  on 
both  sides  of  that  part  of  such  highway,  street,  or  alley  so 
closed  up,  used,  or  obstructed :  provided,  however,  that  the 
act  shall  not  be  so  construed  as  to  require  payment  of  dam- 
ages to  property  on  both  sides  of  any  street,  highway,  or 
all^y  arising  from  the  construction,  use,  or  operation  here- 
after of  any  railroad  track  heretofore  legally  laid  out  or 
established  in  such  street  or  alley.  We  cannot  see  what 
aid  this  law  affords  the  petitioner's  case.  The  proviso  ex- 
pressly excludes  the  payment  of  damages  to  property  on 
both  sides  of  a  street  arising  from  the  operation  of  a  rail- 
road track  heretofore  legally  huilt  This  railroad  track  was 
laid  along  Bond  street  in  1882,  and  the  safety  gates  in  Al- 
goma  street  were  built  in  1886.  But  it  is  said  by  the  peti- 
tioner's counsel  that  the  track  was  not  legally  laid,  because 
it  was  not  placed  in  the  center  of  Bond  street,  as  the  ordi- 
nance of  the  city  on  the  subject  required.  But  the  city 
makes  no  complaint  that  the  track  was  laid  out  of  the  center 
of  that  street.  Besides,  the  general  statute  (subd.  5,  sec. 
1828,  K.  S.)  gave  the  railroad  corporation  the  right  to  con- 
struct its  road  across  or  along  any  street  which  its  route 
should  intersect,  and  this  would  control  the  ordinance  where 
they  came  in  conJBlict. 

As  the  gates  were  built  by  the  direction  of  the  municipal 
authority  under  the  police  power  conferred  by  the  charter, 
and  as  there  was  no  taking  of  the  petitioner's  land  other 
than  the  erection  of  these  barriers,  which  does  not  amount 
to  a  taking  in  the  contemplation  of  the  law  as  expounded 
by  our  decisions,  the  order  of  the  circuit  court  refusing  to 
appoint  commissioners  must  be  affirmed. 

^y  the  Court — Order  affirmed. 
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Outagamie  Coitnty,  Respondent,  vs.  The  Town  of  Geebn- 
TiLLE,  Appellant. 

May  21-^  June  fi,  1890, 

Taxation:  Review  of  equalization  of  assessments:  Allowance  of  accounts 
of  commissioners:  Liability  of  toumfor  expenses  of  commission, 

1.  Where  the  decision  of  commissioners  appointed  to  review  the  equal- 

ization of  assessments  does  not  operate  to  reduce  the  amount  of 
taxes  to  be  paid  by  the  town  appl3ring  for  their  appointment,  it  is 
*'  adverse  *'  to  such  town,  within  the  meaning  of  sec.  4,  ch.  291,  Laws 
of  1880,  and  renders  it  liable  to  reimburse  the  county  for  the  ex- 
penses of  the  commission. 

2.  An  error  of  the  commissioners,  in  increasing  the  aggregate  valuation 

of  property  contrary  to  law,  would  not  defeat  their  right  to  com- 
pensation. 
8.  The  valuations  of  the  real  and  the  personal  property  as  fixed  by  the 
county  board  were  placed  in  separate  coliunns,  and  a  third  column 
purported  to  contain  the  aggregate  of  such  valuations  for  each  town 
and  city.  Hddj  that  errors  of  computation  in  such  third  column 
did  not  affect  the  actual  valuations  contained  in  the  other  two ;  and 
where  the  aggregate  of  such  valuations  was  not  increased  by  the 
commissioners  appointed  to  review  the  equalization,  a  mistake  of 
the  county  derk  in  computing  the  taxes  to  be  raised  by  the  several 
towns  and  cities  on  the  basis  of  the  erroneous  total  of  the  third  col- 
umn, even  though  it  reduced  the  amount  to  be  raised  in  the  town 
which  applied  for  the  appointment  of  the  commissioners,  could  not 
affect  the  liability  of  such  town  for  the  exx)enses  of  the  commission. 

4.  In  the  absence  of  fraud  or  collusion,  and  where  there  has  been  a  sub- 

stantial compliance  with  the  statute,  the  allowance  by  the  coimty 
board  of  the  accounts  of  the  commissioners  for  their  services  and 
expenses  is  binding  upon  the  town  which  is  chargeable  therewith. 

5.  But  if  such  accounts  are  not  properly  itemized  as  required  by  sec.  677, 

R  S.,  their  allowance  by  the  county  board  is  not  binding  upon  such 
town, 
d  An  account  for  '*  seventy  days'  service  as  commissioner,  |280,"  and  one 
for  "  fifty  days*  service  of  livery  for  commissioners,  at  |4.50 — $225," 
it  appearing  that  such  services  were  performed  between  May  9  and 
August  8, 1888,  are  hdd  to  have  been  sufiGlciently  itemized,  although 
they  did  not  give  the  date  of  each  day*s  service.  But  an  account 
for  *"  hotel  expenses  and  railroad  fare,  eta,  |171.42  "  is  hdd  not  suffi- 
ciently itemized. 
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7.  The  commissioners,  being  empowered  by  sec  2,  ch.  212,  Laws  of  188^ 
to  conduct  their  proceedings  ''after  the  usual  manner  of  a  judicial 
hearing,"  may,  within  reasonable  limits,  make  a  view  of  the  real 
estate  in  the  county,  and  will  be  entitled  to  their  per  diem  and  nec- 
essary expenses  while  so  engaged. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

The  defendant,  the  town  of  Oreenville^  which  is  one  of 
the  towns  of  the  plaintiff  county,  made  application  to  the 
judge  of  the  circuit  court  to  appoint  commissioners  to  re- 
view the  assessment  for  taxation  for  the  year  1887  of  the 
real  estate  in  that  county,  as  equalized  by  the  county  board 
of  supervisors.  The  application  was  made  pursuant  to 
ch.  291,  Laws  of  1880,  as  amended  by  ch.  212,  Laws  of  1882. 
Commissioners  were  thereupon  appointed,  and  on  August 
8, 1888,  filed  their  report  with  the  county  clerk.  They  in- 
creased or  diminished  the  valuations  of  real  estate  as  equal- 
ized by  the  county  board,  in  ten  towns  and  cities  of  the 
county,  but  did  not  change  such  valuation  in  the  town  of 
Greenville. 

Thereafter  each  of  the  commissioners  presented  his  veri- 
fied account  for  services  and  expenses  to  the  county  board 
for  allowance,  and  the  same  were  allowed  by  the  board  and 
afterwards  paid  by  the  county.  The  board  also  allowed 
and  paid  a  verified  account  for  the  hire  of  a  team  used  by 
the  commissioners  in  the  performance  of  their  duties.  These 
accounts  aggregate  $1,538.40.  One  of  them  is  for  seventy 
days'  service  as  commissioner,  $280,  and  for  "  hotel  expenses 
and  railroad  fare,  etc.,  $171.42."  The  accounts  of  the  other 
commissioners  are  in  the  same  form,  but  for  different 
amounts.  The  livery  bill  is  for  "  fifty  days'  service  of  livery 
for  commissioners,  at  $4.50= $225." 

This  action  was  brought  by  the  county  to  recover  of  the 
town  of  Greenville  the  amount  so  paid  for  such  services  and 
expenses  of  the  commission.  The  county  recovered  judg- 
ment for  the  sum  claimed,  and  the  town  appeals  from  the 
judgment. 
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L  G.  Slocmy  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  John  Ooodlomd^ 
district  attorney,  and  John  BoUenseky  and  oral  argument 
by  Mr.  BoUenaek. 

Lyon,  J.  I.  Sec.  4,  oh.  291,  Laws  of  1880,  provides  that  if 
the  decision  of  the  commissioners  appointed  to  review  the 
equalization  of  assessments  for  taxation  made  by  the  county 
board  of  supervisors  "  is  adverse  to  the  city,  town,  or  vil- 
lage making  the  appeal,  such  city,  town,  or  village  shall  re- 
imburse the  county  for  all  expenses  so  paid.''  The  object 
of  such  an  appeal  is  to  procure  a  reduction  of  the  state  and 
county  taxes  which  the  city,  town,  or  village  so  appealing 
would  be  required  to  pay  were  the  taxes  levied  upon  the 
assessments  as  equalized  by  the  county  board.  Failing  to 
accomplish  that  purpose,  the  appellant  fails  in  its  appeal. 
In  the  present  case,  the  equalization  of  the  commissioners 
does  not  operate  to  reduce  the  amount  of  such  taxes  which 
the  town  of  Greenville  would  have  been  required  to  pay 
had  the  same  been  levied  upon  the  assessments  as  equalized 
by  the  county  board.  Hence  the  decision  of  the  commis- 
sioners was  adverse  to  the  town,  and  it  is  liable  to  the 
county  for  the  expenses  of  the  commission,  unless  relieved 
therefrom  by  some  fatal  error  in  the  proceedings. 

It  may  here  be  observed  that  the  law  relating  to  liability 
for  expenses  in  such  cases  has  been  materially  changed  by 
the  enactment  of  ch,  201,  Laws  of  1889 ;  but  that  statute 
has  no  application  to  this  case.  The  present  law  on  this 
subject  is  contained  in  sees.  1077a,  1077J,  S.  &  B.  Ann. 
Stats. 

n.  It  is  claimed  on  behalf  of  the  defendant  town  that 
the  commissioners  increased  the  aggregate  valuation  of  tax- 
able property  in  the  county  as  equalized  by  the  county 
board  of  supervisors,  to  the  amount  of  $10,606,  in  viola- 
tion of  sec.  1,  oh,  291,  Laws  of  1880,  and  hence  that  they 
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are  entitled  to  no  compensation  for  their  services  and  ex- 
penses. Were  it  true  that  they  so  increased  the  valuation, 
it  is  not  perceived  that  the  error  works  a  forfeiture  of  their 
right  to  such  compensation.  It  frequently  happens,  in  prac- 
tice, that  the  reports  of  referees  are  set  aside  for  errors  in 
their  procedure,  but  we  are  not  aware  that  it  was  ever 
held,  and  have  never  heard  it  claimed,  that  such  errors  de- 
feated the  right  of  the  referees  to  compensation  for  their 
services.  We  discover  no  difference  in  principle  between 
the  case  of  a  referee  in  an  action  and  commissioners  acting 
under  the  above  statutes  respecting  their  right  to  compen- 
sation. 

But  we  do  not  think  the  commissioners  increased  the  ag- 
gregate valuation  of  taxable  property  fixed  by  the  county 
board.  Such  valuation  is  found  in  a  table  containing  in  one 
column  the  valuation  of  real  estate,  and  in  another  of  per- 
sonal property  in  each  town  and  city  in  the  county.  A 
third  column  contains  what  purports  to  be  the  aggregate 
of  such  valuations  of  real  and  personal  property  in  each  of 
such  towns  and  cities.  The  column  of  such  aggregates  is 
correctly  footed  in  the  table  at  $8,300,900.  The  other  col- 
umns are  not  footed.  The  aggregate  of  real  estate  therein 
is  $6,419,852,  and  the  commissioners  equalized  it  at  the 
same  figures.  The  appeal  being  only  from  the  equalization 
of  real  estate  by  the  county  board,  the  commissioners  did 
not  interfere  with  the  valuations  of  personal  property. 
Such  valuation  is  $1,891,664,  which,  added  to  the  real  estate 
valuations,  makes  an  aggregate  of  $8,311,606,  or  $10,606  in. 
excess  of  the  sum  of  the  aggregates  in  the  third  column  of 
the  table.  This  discrepancy  is  caused  by  errors  in  adding 
together,  in  the  third  column,  the  valuations  of  real  and 
personal  property  in  the  city  of  Kaukauna  and  the  towns 
of  Dale  and  Deer  Creek,  and  inserting  in  such  third  column 
amounts  less  than  the  true  amounts  by  $10,000,  $600,  and 
$6,  respectively.    Had  the  true  aggregates  been  carried 
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into  the  third  column,  it  would  foot  "^,311,506,  which  is 
the  sum  of  the  two  columns  of  valuatious. 

We  agree  with  the  learned  cu'cuit  judge  that  the  two 
columns  of  valuations  contain  the  real  decision  and  judg- 
ment of  the  county  board,  the  third  column  being  merely 
the  result  of  the  clerical  act  of  combining  the  other  two, 
and  h^nce  that  errors  of  computation  in  making  up  that 
column  do  not  affect  the  actual  valuations  contained  in  the 
other  two,  the  aggregate  of  which  was  not  increased  by  the 
commissioners.  We  regard  it  immaterial  that  the  county 
clerk  computed  the  state  and  county  taxes  to  be  raised  by 
the  several  towns  and  cities  in  the  county  on  the  erroneous 
basis  of  $8,300,900,  even  though  that  computation  would, 
as  it  is  claimed,  reduce  the  taxes  to  be  raised  in  the  defend- 
ant town  a  trifle.  The  mistake  of  the  clerk  in  that  behalf 
cannot  affect  the  liability  of  the  town  for  the  expenses  of 
the  commission. 

HE.  To  what  extent  the  town  is  bound  by  the  action  of 
the  county  board  in  allowing  and  paying  the  accounts  of 
the  commissioners  for  services  and  expenses,  and  whether, 
when  sued  by  the  county  for  the  amount  so  paid,  it  may 
controvert  the  justice,  legality,  or  accuracy  of  the  accounts, 
are  questions  which  have  not  been  determined  in  this  state. 
Yet  we  think  the  solution  of  them  is  not  diflScult. 

The  law  on  the  subject  which  rules  this  case  is  found  in 
sec.  4,  ch.  291,  Laws  of  1880.  The  material  portion  thereof 
is  as  follows :  "  The  said  conmiissioners  .  .  .  shall  be 
entitled  to  receive  four  dollars  each  for  every  day  in  which 
they  shall  bo  actually  employed  in  the  discharge  of  their 
said  duties,  in  addition  to  their  actual  expenses ;  the  same, 
with  all  other  expenses  connected  with  the  making  of  the 
application  and  the  subsequent  proceedings,  to  be  audited 
and  allowed  as  a  county  charge  by  the  county  board  of 
supervisors  and  to  be  paid  in  the  same  manner  as  other 
county  charges  are  paid.'*    Then  f oUows  the  provision  above 
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cited,  requiring  the  appellant,  if  the  decision  of  the  com- 
missioners is  adverse  to  it,  to  reimburse  the  county  for  such 
expenses  so  paid  by  it. 

The  above  statute  confers  upon  the  county  board  the  au- 
thority to  audit  and  allow  the  per  diem  and  expenses  of 
the  commissioners,  earned  and  incurred  by  them  in  the  dis- 
charge of  their  duties,  and  imposes  upon  it  the  duty  to  do 
so.  The  statute  also  requires  the  county,  in  the  first  in- 
stance, to  pay  the  sums  so  allowed,  and  charges  the  town 
with  the  obligation  to  reimburse  the  county  for  aU  sums  so 
paid.  The  town  is  represented  in  the  county  board  by  its 
supervisor,  who  has,  presumably,  every  reasonable  oppor- 
tunity to  protect  and  defend  its  rights  in  the  matter  of 
allowing  the  accounts  of  the  commissioners.  The  town  is 
chargeable  with  notice  of  the  proceedings,  and,  had  it  de- 
sired td  do  so,  might  have  contested  the  accounts.  The 
town  is  ultimately  liable  for  such  expenses,  and  the  law 
designates  the  county  board  as  the  tribunal  to  determine 
the  amount  thereof.  There  is  no  evidence  of  any  fraud  or 
collusion  on  the  part  of  the  board.  If  the  procedure  is  in 
accordance  with  the  requirements  of  law,  it  seems  very 
clear  that  the  town  should  be  held  bound  by  the  determi- 
nation of  the  county  board. 

This  brings  us  to  consider  whether  the  county  board  pro- 
ceeded in  accordance  with  the  requirements  of  law.  If  it 
did,  we  see  no  escape  from  the  conclusion  that  the  town  is 
liable  for  the  whole  amount  allowed  by  the  board  and  paid 
by  the  county. 

It  appears  from  the  evidence  that  the  commissioners 
traveled  extensively  through  the  county,  making  a  per- 
sonal examination  of  the  lands  therein  to  aid  them  in  their 
decision;  that  at  least  fifty  days  of  the  time  for  which  they 
were  allowed  compensation  were  spent  in  so  doing;  and 
that  the  bill  for  team  hire  was  thereby  incurred.  It  is 
claimed  by  the  learned  counsel  for  the  town  that  the  statute 
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specifically  directs  the  procedure  of  the  commissioners,  but 
feils  to  authorize  them  to  make  any  such  extended  exam- 
ination of  the  lands  in  the  county,  and  hence  they  are  not 
entitled  to  compensation  for  so  doing  or  for  their  expenses 
thus  incurred.  Counsel  further  maintains  that  the  accounts 
in  question  are  not  properly  itemized  as  required  by  stat- 
ute, and  hence  that  the  county  board  had  no  authority  to 
act  upon  them.  These  propositions  will  be  briefly  consid- 
ered. 

1.  Sec.  677,  E.  S.,  provides  that  "  every  person  .  .  . 
having  any  such  claim  [^.  ^.,  a  claiifi  for  money  only, —  sec. 
676]  against  any  county  shall  make  a  statement  thereof  in 
writing  setting  forth  the  nature  of  his  claim  and  the  facts 
upon  which  it  is  founded,  and,  if  the  claim  be  an  account, 
the  items  thereof  separately,  and  the  nature  of  each.  .  .  . 
Such  statements  shall  be  verified  by  the  affidavit  of  the 
claimant,  his  agent  or  attorney,  and  filed  with  the.  county 
clerk;  and  no  such  claim  against  any  county  shall  be  acted 
upon  or  considered  by  any  county  board  unless  such  state- 
ment shall  have  been  so  made  and  filed."  The  former  stat- 
utes on  this  subject  (E.  S.  1849,  ch.  10,  sec.  32;  E.  S.  1858, 
eh.  13,  sec.  37)  differ  somewhat  in  their  phraseology  from 
sec.  677  of  the  present  Eevised  Statutes.  The  former  stat- 
utes seem  to  have  been  regarded  by  this  court  in  Pa/rher  v. 
Grant  Co.  1  Wis.  414,  and  Eaton  v.  Manitowoc  Co.  40  "Wis. 
668,  as  merely  directory,  and  that  failure  to  comply  there- 
with did  not  go  to  the  jurisdiction  of  the  board  to  allow  an 
account  not  thus  itemized  and  verified.  The  accounts  in 
question  in  those  cases  were  against  the  county  alone,  and 
in  such  cases  the  power  of  the  county  board  is  almost 
plenary.  Whether,  in  view  of  the  changed  phraseology  of 
sec.  677,  it  ought  to  be  held  that  the  county  board  has  ju- 
risdiction to  allow  an  account  chargeable  only  to  the  county, 
which  is  not  itemized  or  verified  as  required  by  that  sec- 
tion, is  not  here  determined.  We  do  determine,  however, 
that  in  this  case,  in  which  the  action  of  the  board  is  in- 
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tended  to  charge  a  liability  upon  the  town,  sach  town  may 
insist  npon  a  substantial  compliance  with  the  statute,  and 
wiU  not  be  held  liable  unless  the  boaj*d  has  ccHnplied  there- 
with. 

The  charges  for  services  are,  we  think,  sufSciently  item- 
ized. The  records  in  the  office  of  the  county  clerk  show 
that  such  services  were  rendered  between  May  9  and  Au- 
gust 8, 1888.  The  accounts  could  only  have  been  made  more 
specific  by  giving  the  date  of  each  day's  service.  We  do 
not  think  this  was  necessary,  although,  doubtless,  the  county 
board  might  have  required  it.  The  same  observations  ap- 
ply to  the  livery  biU.  "We  conclude  that  as  to  the  j?^  diem 
of  the  commissioners,  and  the  charge  for  livery,  the  ac- 
counts are  sufficient  in  form.  They  are  also  properly  veri- 
ified. 

2.  The  charges  in  the  accounts  of  the  commissioners  for 
"  hotel  expenses,  railroad  fare,  etc.,"  are  not  itemized  as  re- 
quired by  sec.  677.  By  allowing  the  same  in  that  form,  the 
board  failed  to  charge  the  town  therewith.  This  is  the  nec- 
essary result  of  the  rules  above  stated. 

3.  Are  the  charges  for  viewing  the  real  estate  of  the 
county  legal  charges  against  the  town?  The  statute  under 
which  this  question  must  be  determined  is  sec.  2,  ch.  212, 
Laws  of  1882  (1  S.  &  B.  Ann.  Stats,  sec.  1077J).  That  sec- 
tion, after  some  particular  specifications  of  the  duties  of 
commissioners,  confers  upon  them  the  power  to  conduct 
their  proceedings  "after  the  usual  manner  of  a  judicial 
hearing."  One  of  the  usual  methods  of  conducting  a  judi- 
cial hearing  is  for  the  court  or  jury  to  view  the  property 
or  thing  in  controversy,  when  that  course  is  deemed  essen- 
tial to  a  correct  understanding  of  the  testimony  in  the  case. 
Moreover,  the  commissioners  exercise  to  some  extent  the 
functions  of  assessors,  for  on  a  larger  scale  they  are  required 
to  determine  the  relative  value  of  taxable  property  in  the 
county.  Sec.  1062,  E.  S.,  contemplates  that  assessors  shall 
fix  the  value  of  real  estate  upon  actual  view  thereof,  as  far 
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as  practicable.  At  least  it  authorizes  them  to  make  such 
Tiew.  The  value  of  a  general  view  of  the  real  estate  in  the 
county  by  the  commissioners,  in  order  to  enable  them  to 
determine  the  relative  value  of  the  real  estate  in  the  several 
towns,  cities,  and  villages  thereof,  is  obvious.  From  the 
above  considerations  we  conclude  that  it  is  competent  for 
the  commissioners,  within  reasonable  limits,  to  make  such 
view,  and  hence  that  they  are  entitled  to  their  jper  diem  and 
necessary  expenses  while  so  engaged. 

rV.  Some  question  is  made  on  the  evidence  whether  the 
commissioners  were  engaged  in  the  performance  of  their  du- 
ties the  number  of  days  for  which  they  have  been  allowed 
compensation.  It  follows  from  what  has  already  been  said 
that  we  cannot  determine  that  question.  There  having  been 
no  fraud  or  collusion  on  the  part  of  the  county  board,  and  that 
board  having  before  it  verified  accounts  in  proper  form  for 
such  services,  the  allowance  of  the  accounts  is  a  final  deter- 
mination of  the  amount  of  services  rendered,  and  binds  the 
town.  It  is  no  sufficient  answer  to  this  proposition  to  say 
that  it  deprives  the  town  of  its  day  in  court  on  the  question 
of  the  amount  of  services  rendered  by  the  commissioners. 
As  already  stated,  the  town  had  its  representative  in  the 
county  board  to  look  after  and  defend  its  interests,  and  it 
has  been  fully  heard  in  this  action  to  contest  the  power  of 
the  board  to  bind  it  by  allowing  the  accounts  and  the  reg- 
ularity of  the  proceedings  to  that  end.  This,  we  think,  ful- 
fils all  constitutional  requirements  without  further  allowing 
the  town  to  litigate  in  this  action  the  number  of  days  the 
commissioners  were  actually  employed  in  the  discharge  of 
their  duties. 

By  the  C&wrt, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded  with  directions  to 
that  court  to  render  judgment  for  the  county  for  the  amount 
of  the  per  diem  of  the  commissioners,  and  the  livery  bill, 
allowed  by  the  county  board. 


Digitized  byVjOOQlC 


174         SUPREME  COURT  OF  WISCONSIN.         Vol. 


Gores  T&  GraflC 


GoBES,  Administrator,  Respondent,  vs.  Geaff,  Appellant. 

May  ££ — June  21, 1890, 

Physicians  and  surgeons:  Action  to  recover  for  death  of  patient:  Proan- 
mate  cause:  Preponderance  of  evidence:  Instructions  to  jury :  Dam- 
ages, 

1.  In  an  action  against  a  surgeon  to  recover  damages  for  the  death  of  a 

person,  alleged  to  have  been  caused  by  the  defendant's  failure  to 
treat  him  properly,  there  can  be  no  recovery  unless  it  is  proved  suf- 
ficiently to  bring  conviction  to  a  reasonable  mind,  without  resort- 
ing to  mere  conjectures  or  uncertain  and  inconclusive  inferences  or 
bare  probabihties,  that  the  defendant's  failure  in  his  duty  was  the 
proximate  cause  of  the  death. 

2.  The  jury  should  not  be  instructed  that  if  there  is  a  preponderance  of 

evidence  tending  to  prove  the  facts  essential  to  a  recovery  they 
should  find  for  the  plaintiff.  The  instruction  should  be  that  if  the 
jiuy  are  satisfied  from  a  preponderance  of  the  evidence  that  all 
such  facts  have  been  proved  they  should  find  for  the  plaintiff; 
otherwise,  for  the  defendant 
8.  Since  the  amoimt  recovered  in  an  action  for  the  death  of  a  peirson 
belongs  to  the  relatives  ^)ecified  in  sea  4256,  R  S.,  the  jiuy  should 
not  be  instructed  to  give  damages  to  recompense  the  estate  of  the 
deceased. 

APPEAL  from  the  Circuit  Court  for  £'au  Claire  County. 

The  defendant  is  a  physician  and  surgeon,  and  was  em- 
ployed to  treat  a  wound  received  by  the  plaintiff's  intestate, 
Hakon  Oleson,  who  afterwards  died  from  the  effects  thereof. 
This  action  was  brought  under  sec.  4255,  R.  S.,  to  recover 
damages  for  the  death  of  Oleson,  alleged  to  have  been 
caused  by  the  unskilful  and  negligent  treatment  of  the 
wound  by  the  defendant. 

On  March  12,  1887,  the  plaintiff's  intestate  was  engaged 
with  another  in  splitting  a  log,  when  the  axe  of  his  f  eUow- 
workman  flew  off  the  handle,  and  the  edge  of  the  axe 
struck  Oleson  a  little  above  the  right  knee,  inflicting  a 
wound  from  one  and  a  half  to  two  inches  in  length.  The 
testimony  tends  to  show  that  the  axe  penetrated  the  knee- 
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joint  through  the  membranes  covering  it.  Oleson  resided 
in  Eau  Claire,  and  when  injured  was  at  work  in  the  woods 
some  distance  from  his  home.  His  fellow-workman  inserted 
chewed  tobacco  quids  in  the  wound,  bound  it  up,  and  took 
him  in  a  sleigh  to  Arcadia,  the  nearest  railroad  point,  about 
eighteen  miles  distant.  He  was  then  brought  on  a  train  to 
Eau  Claire,  and  taken  to  his  home,  reaching  there  the  next 
morning.  Whether  the  tobacco  quids  were  removed  before 
he  left  the  woods,  or  remained  in  the  wound  until  he  reached 
his  hom6,  and  whether  the  wound  was  bandaged  with  filthy 
or  clean  cloths,  are  disputed  questions  in  the  case. 

On  the  arrival  of  Oleson  at  his  home.  Dr.  Graffs  the  de- 
fendant, was  called  to  treat  him,  and  first  saw  him  towards 
noon  of  that  day.  He  applied  what  is  called  the  antiseptic 
treatment,  which  it  is  not  denied  was  correct  practice,  and 
dressed  the  wound  properly.  He  called  to  see  Oleson  the 
next  day,  but  did  not  remove  the  bandages.  He  next  vis- 
ited him  March  19th,  removed  the  bandages,  and  examined 
and  dressed  the  wound.  Up  to  this  time  it  is  not  seriously 
controverted  that  the  treatment  was  in  strict  accordance 
with  the  approved  rules  of  surgery.  He  informed  Oleson's 
wife  that  he  would  not  caU  again  until  March  27th,  unless 
Oleson  grew  worse,  in  which  case  he  left  a  request  that  he 
be  sent  for. 

The  wound  commenced  growing  worse  soon  after  March 
19th,  and  developed  much  inflammation,  causing  great  pain. 
The  testimony  tends  to  show  that  Dr:  Oraff  y^9&  sent  for 
March  25th,  and  informed  of  Oleson's  condition,  but  did 
not  visit  him  again  until  March  27th.  He  then  found  Ole- 
son in  a  very  bad  condition.  The  limb  was  much  swollen, 
discharging  large  quantities  of  pus,  and  the  patient  was 
sufferhig  intense  pain.  He  again  examined  and  dressed  the 
wound,  putting  iq  proper  tubes  for  the  discharge  of  the 
pus.  The  testimony  tends  to  show  that  on  this  occasion  he 
flexed  the  limb  with  violence,  causing  the  patient  intense 
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pain.  He  visited  the  patient,  successively,  on  March  31st 
and  April  2d,  5th,  and  8th,  pursniDg  the  same  general 
treatment.  On  April  9th  Dr.  Christensen  was  called  in. 
He  removed  the  bandages,  examined  the  limb  somewhat, 
and  then  restored  the  bandages,  but  did  nothing  further. 
He  declined  to  take  the  case  until  he  could  advise  with  an- 
other physician,  and  until  Dr.  Graff  should  be  dismissed. 
Dr.  Graff  was  thereupon  dismissed,  and  on  the  next  day 
Dr.  Christensen,  accompanied  by  Dr.  Day,  made  an  exam- 
ination of  the  wound.  They  became  satisfied  that  in  order 
to  save  Oleson's  life  it  would  be  necessary  to  amputate  the 
limb,  but  that  such  was  his  condition  this  could  not  be  done 
without  fatal  results,  until  he  could  be  strengthened.  Dr. 
Christensen  thereupon  took  charge  of  him,  and  by  touic 
treatment  succeeded  iu  improving  his  condition,  so  that  on 
April  29th  the  limb  was  successfully  amputated  without 
any  very  serious  shock  to  the  patient.  From  that  time 
until  his  death  he  was  under  the  care  of  Dr.  Pinkerton,  the 
city  and  county  physician.  He  continued  to  improve  for 
several  weeks  after  the  amputation,  and  Dr.  Pinkerton 
thought  he  might  recover.  Then  his  symptoms  took  an 
unfavorable  turn,  and  he  continued  to  grow  worse,  until  he 
died  from  exhaustion  on  August  12, 1887. 

A  trial  of  the  action  resulted  in  a  verdict  for  the  plaint- 
iff, assessing  damages  at  $2,500.  A  motion  for  a  new  trial 
was  denied.  The  case  is  further  stated  in  the  opinion. 
Judgment  was  rendered  pursuant  to  the  verdict.  The  de- 
fendant appeals  from  such  judgment. 

W.  F,  Ba/Uey^  tor  the  appellant. 

T.  F.  FroAJoley^  for  the  respondent. 

Lyon,  J.  "We  have  reached  the  conclusion  that  the  judg- 
ment in  this  case  must  be  reversed  for  material  errors  in 
the  instructions  given  by  the  learned  circuit  judge  to  the 
jury.    But,  before  proceeding  to  the  consideration  of  such 
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instructions,  it  seems  necessary  to  make  a  few  general  ob- 
servations upon  the  testimony  in  the  case  bearing  upon 
them. 

We  do  not  say  that  the  testimony  is  insuflBcient  to  sup- 
port the  judgment,  but  should  say  that,  after  a  most  careful 
consideration  thereof,  we  are  impressed  with  the  thought, 
or  at  least  the  fear,  that  too  much  of  mere  conjecture  has 
entered  into  the  verdict.  Undoubtedly  the  testimony  is 
suflBcient  to  support  a  finding  that  by  his  failure  to  visit 
Oleson  more  frequently  Dr.  Chaff  failed  to  perform  his 
duty  to  his  patient.  In  view  of  the  result,  Dr,  Graff  frankly 
admits  that  it  would  have  been  better  had  he  seen  the  pa- 
tient at  shorter  intervals.  Then  the  manner  in  which  he 
treated  the  limb  on  March  27th,  if '^ch  treatment  is  cor- 
rectly stated  by  plaintiffs  witnesses,  was  certainly  bad  sur- 
gery, and  may  have  led  to  serious  consequences.  However, 
if  Dr,  Graff'* 8  testimony  on  that  subject  be  taken  as  true, — 
if  he  flexed  the  limb  carefully  and  gently  for  the  purpose 
of  causing  the  pus  to  discharge  from  the  wound, —  the  med- 
ical testimony  satisfactorily  shows  that  it  was  proper  prac- 
tice. But  it  was  competent  for  the  jury  to  discredit  his 
testimony,  and  accept  as  true  that  of  the  plaintiffs  wit- 
nesses. Hence,  had  Oleson  lived  and  brought  an  action  for 
Malpractice  against  Dr.  Graffs  we  should  probably  have  to 
hold  that  a  verdict,  based  on  the  same  testimony  we  have 
before  us,  would  be  supported  by  the  proofs. 

This  is  not  an  action  to  recover  damages  for  malpractice, 
in  which  the  plaintiff  would  be  entitled  to  recover  if  he 
established  the  fact  that  the  surgeon  failed  in  his  duty,  to 
the  injury  of  the  patient ;  but  it  is  an  action  under  the  stat- 
ute (K.  S.  sec.  4255),  in  which  there  can  be  no  recovery  un- 
less the  plaintiff  has  proved  that  the  failure  of  Br.  Graff  to 
perform  his  professional  duty  was  the.  direct  cause  of  the 
death  of  Oleson.  If  there  was  any  intervening  cause,  in 
the  absence  of  which  it  is  reasonably  probable  that  Oleson 
Vol*  77—12 
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would  not  have  died,  the  action  cannot  be  maintained. 
There  can  be  no  recovery  nnless  it  is  reasonably  probable 
that  Oleson  would  have  lived  had  Dr.  Graff  treated  him 
properly,  and  the  existence  of  such  reasonable  probability 
must  be  proved ;  that  is  to  say,  facts  and  circumstances 
must  be  proved  sufficient  to  bring  conviction  to  a  reason- 
able mind,  without  resorting  to  mere  conjecture  or  uncer- 
tain and  inconclusive  inferences  or  bare  probabilities,  that 
the  surgeon's  neglect  of  hitf  duty  was  the  proximate  cause 
of  tl^e  death  of  his  patient.  The  sad  thought  "it  might 
have  been  "  forces  itself  upon  all  in  hours  of  sorrow  and 
gloom ;  but,  unless  the  thought  is  verified  by  substantial  and 
reasonably  conclusive  proof,  it  furnishes  no  safe  basis  of 
judicial  judgment. 

It  is  a  frequent  occurrence  that  patients  change  physi- 
cians ;  also,  that  the  second  physician  called  disapproves  the 
treatment  of  his  predecessor,  and  changes  it  (perhaps  prop- 
erly), and  the  patient  dies.  In  such  a  case,  if  it  should  ap- 
pear that  the  practice  of  the  physician  first  called  was 
incorrect,  there  is  always  room  to  conjecture  that,  had  the 
patient  been  properly  treated  in  the  first  instance,  he  would 
not  have  died.  And  yet,  if  a  verdict  based  upon  mere  con- 
jecture could  be  sustained,  holding  the  physician  first  em- 
ployed guilty  of  causing  the  death  of  the  patient,  the  prac- 
tice of  medicine  and  surgery  would  be  most  perilous  callings. 
The  law  does  not  subject  the  members  of  those  or  any  other 
professions  to  any  such  periL 

Although  the  breach  of  his  duty  by  Dr.  Graff  might 
have  been  a  remote  cause  of  the  death  of  Oleson,  the  testi- 
mony tends  to  show  the  existence  of  other  and  more  proxi- 
mate causes  of  his  death.  Thus,  it  shows  that  the  wound 
was  a  very  dangerous  one  if  it  penetrated  the  knee  joint, 
and  tends  to  show  that  it  did  penetrate  that  joint.  It  also 
shows  that  the  wound  was  dressed  in  the  first  instance  by 
applying  to  it  chewed  quids  of  tobacco,  and  tends  to  show 
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that  it  was  bandaged  with  filthy  rags,  which,  with  the 
tobacco,  remained  on  it  until  Dr,  Graff  dressed  it,  the  next 
day  after  it  was  inflicted.  All  the  medical  witnesses  agree 
that  this  was  bad  practice  and  increased  the  danger  of  dis- 
astrous results.  The  testimony  also  shows  that  Dr.  Chris- 
tensen,  when  he  first  saw  Oleson,  unbandaged  the  wound, 
but  did  not  dress  it,  and  left  it  wrapped  in  the  bandages  he 
found  on  it,  which  were  saturated  with  an  offensive  dis- 
charge from  the  wound.  The  experts  seem  to  agree  that 
this  was  bad  surgery.  Moreover,  it  appears  that  the  sur- 
roundings of  Oleson  were  unfavorable  to  his  recovery.  He 
was  poor,  and  the  attendance,  appliances,  and  food  essential 
to  secure  his  recovery  were  not  within  his  reach.  Consid- 
ering these  and  other  adverse  circumstances,  aU  beyond  the 
control  of  Dr.  Graffs  in  connection  with  the  facts  that  the 
wound  was  properly  treated  by  Dr,  Graffs  and  the  patient 
did  weU  until  after  March  19th ;  that  his  general  health  im- 
proved under  the  treatment  of  Dr.  Christensen  so  that  the 
amputation  was  performed  successfully  on  April  29th  with- 
out any  undue  shock  to  the  patient;  that  his  symptoms 
were  favorable,  and  he  continued  steadily  to  improve  for 
several  weeks  thereafter  before  they  took  an  unfavorable 
turn;  and  that  he  lived  more  than  four  months  after  Br, 
Graff  ceased  to  treat  him, —  it  must  be  conceded,  we  think, 
that  there  is  considerable  room  to  doubt  whether  the  evi- 
dence shows  with  suflicient  certainty  that  the  alleged  neg- 
lect and  wrong  treatment  of  the  wound  by  Dr.  Graff  was 
the  direct  cause  of  the  death  of  Oleson. 

In  view  of  the  above  considerations,  the  following  in- 
struction given  to  the  jury  is  a  very  important  one :  "  This 
case  should  be  decided  upon  a  preponderance  of  evidence. 
It  is  not  necessary  that  any  fact  should  be  proved  beyond  a 
reasonable  doubt,  much  less  to  an  absolute  certainty.  Such 
a  degree  of  proof  would  be  impossible  in  any  case,  and  es- 
pecially in  a  case  like  this,  where  so  much  depends  upon  the 
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judgment  of  experts  and  is  a  matter  of  opinion  only ;  hence 
the  law  does  not  require  absolute  certainty,  but  there  must 
be  only  a  fair  preponderance  of  evidence  tending  to  show 
the  existence  of  any  fact  necessary  to  be  proven  as  a  condi- 
tion of  recovery,  or  as  a  fact  relied  upon  to  establish  a  de- 
fense." 

The  substance  of  the  instruction  is  that,  if  there  was  a 
preponderance  of  evidence  tending  to  prove  a  fact  essential 
to  a  recovery  in  the  action,  the  verdict  should  be  for  the 
plaintiff.  This  was  manifest  error.  The  instruction  should 
have  been  that,  if  the  jury  were  satisfied  by  a  preponder- 
ance of  evidence  that  all  the  facts  essential  to  a  recovery 
were  proved,  they  should  find  for  the  plaintiff.  Failing 
such  proof,  their  verdict  should  be  for  the  defendant.  There 
may  have  been  a  preponderance  of  evidence  tending  to 
prove  such  facts,  or  some  or  all  of  them,  and  yet  the  evi- 
dence be  quite  insuflBcient  to  prove  those  facts.  For  ex- 
ample, the  evidence  tends  to  prove  that  the  fatal  blood 
poisoning  and  consequent  death  of  Oleson  was  caused  di- 
rectly by  bad  surgery  and  neglect  on  the  part  of  Dr,  Graff, 
Under  this  instruction,  if  the  jury  were  of  the  opinion  that 
such  evidence  preponderated  over  that  which  tended  to  show 
the  contrary,  it  was  their  duty  to  find  for  the  plaintiff,  al- 
though they  might  also  have  been  of  the  opinion  (had  the 
question  been  submitted  to  them)  that  the  testimony  was 
not  sufficient  to  establish  such  fact.  In  a  case  in  which  the 
facts  are  more  clearly  proved,  such  an  error  might  be  less 
significant ;  but  when,  as  in  the  present  case,  it  is  very  doubt- 
ful whether  the  facts  essential  to  a  recovery  are  proved,  the 
error  is  a  vital  one,  and  necessarily  fatal  to  the  judgment. 
The  case  otDuribar  v.  McGiUy  64  Mich.  676,  is  in  point.  The 
ownership  of  a  lot  of  sheep  was  there  in  question.  The 
court  submitted  this  question  to  the  jury :  "  Is  there  more 
evidence  to  show  that  these  were  Mr.  Dunbar's  sheep  than 
that  they  were  not  his  sheep?"    For  reasons  similar  to 
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those  above  suggested,  this  was  held  to  be  erroneous,  and 
the  judgment  was  reversed. 

On  the  subject  of  damages  the  jury  were  instructed: 
"  If  you  find  for  plaintiff,  you  will  allow  as  damages  such 
sum  as  you  deem  reasonable  to  recompense  the  estate  of  de- 
ceased for  the  death  of  Oleson,  taking  into  consideration 
his  age,  health,  and  ability  to  earn  money  for  the  support 
of  himself  and  family."  This  instruction  is  also  erroneous. 
Under  sec.  4256,  E.  S.,  the  widow  alone  is  entitled  to  the 
damages  recovered  in  this  action.  The  estate  of  the  de- 
ceased belongs  to  his  widow  and  children,  of  whom  two 
survived  him.  By  directing  the  jury  to  give  damages  to 
recompense  the  estate  of  the  deceased,  the  court,  in  effect, 
instructed  them  that  they  might  give  damages  for  the  in- 
jury sustained  in  his  death  by  his  children  as  weU  as  his 
widow.  This  was  error,  and,  because  the  instruction  would 
almost  necessarily  increase  the  damages,  the  error  is  ma- 
terial This  has  already  been  ruled,  substantially,  by  this 
court  in  the  cases  of  Woodward  v.  C.  &  N  W.  H.  Co.  23 
Wis.  404;  Schadewald  v.  M.,  Z.  S.  <&  W.  B.  Co,  56  Wis.  574; 
and  Kreuziger  v.  C.  i&  N.  W.  R.  Co.  73  Wis.  162,— cited 
in  the  brief  of  counsel  for  the  defendant.  The  question  is 
sufficiently  discussed  in  those  cases,  and  nothing  need  be 
added  to  what  is  there  said. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded  for  a  new  trial 
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MoWhinne,  Eespondent,  vs.  Mabtin,  imp.,  Appellant. 

May  et  —  June  XI,  1890, 

(i,  f)  Vendor  and  purchaser  of  land:  Oral  contract:  Statute  of  frauds: 
Part  performance:  Authority  of  agent:  Ratification:  Estoppel: 
Purchaser  with  notice.    (5)  Amendment  of  pleading:  Discretion. 

1.  Payment  of  any  considerable  part  of  the  purcha^^  price,  and  the 

Tendee*8  entry  into  possession  and  making  of  improvementB,  con- 
stitute such  a  part  performance  of  an  oral  contract  for  the  sale  of 
land  as  will  take  it  out  of  the  statute  of  frauds  and  justify  the  en- 
forcement of  specific  perf  ornmnoe. 

2.  The  defendant  B.,  a  tenant  in  common  of  land  and  authorized  by  his 

co-tenants  to  sell  the  same,  employed  brokers  to  negotiate  a  sale,  au- 
thorizing them  to  get  offers  and  report  them  to  him.  Afterwards 
he  wrote  to  the  brokers  that  he  wished  to  sell,  and  would  take  |450 
for  the  land.  The  brokers  showed  this  letter  to  the  plaintiff,  who 
accepted  the  offer,  paid  $50  down  and  deposited  the  balance  in  a 
bank  to  await  a  conveyance,  and  went  into  possession  of  the  land  and 
made  improvements  thereon.  The  brokers  notified  B.  that  they  had 
made  this  sale,  but  he  neglected  for  more  than  two  months  either 
to  affirm  or  disaffirm  the  contract,  and  afterwards  sold  and,  with 
his  co-tenantB,  conveyed  the  land  to  the  defendant  M.,  who  had 
knowledge  of  all  the  facts.  Heldy  that  there  was  a  contract  to  con- 
vey the  land  to  the  plaintiff,  which  was  binding  upon  both  defend- 
ants. 
8w  Only  in  case  of  a  clear  abuse  of  discretion  will  this  court  int^ere 
with  the  allowance  by  the  trial  court  of  an  amendment  to  the  com- 
plaint to  make  it  conform  to  the  evidence. 

APPEAL  from  the  Circuit  Court  for  Sauk  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Taylor  as  a  part  of  the  opinion : 

This  is  an  action  in  equity  brought  against  Charles  E. 
Martm  and  "Walter  L.  Blossom  to  compel  the  specific  per- 
formance of  an  alleged  contract  for  the  sale  and  convey- 
ance of  three  forty-acre  tracts  of  land  lying  on  the  shore  of 
Devil's  lake,  in  this  state.  The  facts,  as  shown  by  the  evi- 
dence, are  substantially  as  follows : 

The  lands  in  controversy  were  at  the  date  of  the  alleged 
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contract  owned  as  tenants  in  common  in  fee  by  said  Walter 
L.  Blossom  and  his  two  sisters,  Mrs.  Harmount  and  May  0. 
Blossom.  Walter  L.  Blossom  was  the  duly-appointed  agent 
of  his  said  sisters,  with  full  power  to  manage  and  sell  said 
lands  as  he  thought  best.  The  three  forty-acre  tracts  in  ques- 
tion were  a  part  of  the  real  estate  owned  in  common  by  said 
Blossom  and  his  sisters  in  the  vicinity  of  Devil's  lake,  in 
this  state.  All  the  lands  owned  by  them  as  such  tenants  in 
common  in  the  vicinity  of  said  lake  were  sixteen  forty-acre 
tracts.  These  lands  appear  to  have  had  Uttle  value.  The 
evidence  discloses  that  previous  to  February,  1888,  the  said 
Walter  L.  Blossom,  on  his  own  behalf  and  on  behalf  of  his 
sisters,  had  made  efforts  to  sell  saM  lands  and  the  whole  of 
them,  and  for  that  purpose  said  Blossom  had  employed  one 
Mr.  Slye,  living  in  the  vicinity  of  such  lands,  to  make  sale 
thereof.  Mr.  Slye  had  up  to  that  time  found  no  purchasers 
for  said  lands  or  any  part  thereof.  Walter  L.  Blossom 
resided  in  Spokane  Falls,  Washington  Territory.  In  Febru- 
ary, 1888,  Mr.  Blossom  came  to  Baraboo,  in  the  vicinity  of 
said  lands,  for  the  purpose  of  making  sale  thereof  if  he  could 
do  so.  He  failed,  however,  to  make  any  sales,  and  then 
placed  the  lands  in  the  hands  of  Emery  &  Shults,  real-estate 
agents  at  Baraboo,  for  sale.  The  evidence  tends  to  show 
that,  before  leaving  the  lands  in  the  hands  of  said  agents  for 
sale,  Mr.  Blossom  endeavored  to  make  sales  of  the  same 
himself,  but  did  not  succeed  in  so  doing. 

The  evidence  shows  that  Mr.  Blossom  left  with  said 
agents  prices  at  which  sales  might  be  made  by  said  agents, 
but  gave  to  said  agents  no  written  power  of  attorney  au- 
thorizing them  to  convey  said  lands  or  any  part  of  them  to 
purchasers.  In  the  price-list  furnished  said  agents,  the 
three  forty-acre  tracts  about  which  this  controversy  arises 
were  valued  together  at  $500.  After  the  lands  were  left 
with  Emery  &  Shults  for  sale,  they  placed  notices  on  or 
near  the  lands  stating  that  the  lands  were  ^^  for  sale  by 
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D.  S.  Emery,  Baraboo,  "Wisconsin/^  These  notices  were 
given  with  the  approval  and  sanction  of  "Walter  L.  Blossom. 
After  making  this  arrangement  with  Emery  &  Shnlts,  Mr. 
Blossom  returned  to  Spokane  Falls.  Emery  &  Shults  im- 
mediately made  efforts  to  sell  said  lands,  but  were  unable 
to  make  any  sales  at  the  prices  fixed  by  Blossom.  On 
March  9, 1888,  said  agents  wrote  to  Mr.  Blossom,  and  ad- 
dressed the  letter  to  him  at  Milwaukee,  stating  what  had 
been  done,  and  giving  a  description  of  the  lands  as  they 
had  found  them  from  examination,  but  reporting  no  sales. 
On  the  14th  of  March,  1888,  the  agents  wrote  another  letter 
addressed  to  Blossom  at  Spokane  Falls,  in  which  they  stated 
they  had  had  an  offer  frdtai  a  Mr.  Crouch  for  the  three  forty- 
acre  tracts  of  $300,  and  that  Mr.  Kirk  would  pay  $10  more  for 
them  in  order  to  keep  control  of  the  south  end  of  thQ  lake, 
although  Mr.  Kirk  said  it  was  more  than  they  were  worth. 
On  the  21st  of  March,  Mr.  Blossom  answered  these  letters 
by  a  letter  dated  at  Spokane  Falls.  In  this  letter  Mr.  Blossom 
says, "  I  don't  think  $300  enough  for  the  three  forties ; "  that 
he  considers  the  forty  on  the  lake  worth  $500  to  any  person 
who  wished  to  build  on  the  lake;  and  he  says:  "I  will 
throw  in  the  other  two  forties  to  any  one  wishing  the  prop- 
erty. I  wiU  sell  the  property,  and  take  $450  for  the  three 
forties,  which  I  think  you  wiU  be  able  to  get  by  waiting 
until  summer,  if  not  now.  Hoping  to  hear  that  you  will 
succeed  in  getting  this  figure  for  it  soon,  or  very  nearly  it, 
I  am,"  etc.  On  the  28th  of  March,  1888,  Emery  &  Shults 
again  wrote  to  Mr.  Blossom.  In  this  letter  they  say:  "I 
have  seen  Mr.  McWhirme^  and  I  think  I  can  get  about 
$400  for  the  three  forties  south  of  the  lake; "  and  request- 
ing a  deed  to  be  forwarded  for  that  tract,  leaving  the  name 
of  the  purchaser  in  blank,  and  stating  that  $400  would  be 
a  good  offer  for  it.  This  letter  also  asked  Mr.  Blossom  to 
fix  a  price  on  the  entire  sixteen  forties,  stating  that  they  had 
a  man  who  wanted  the  least  price  on  all  the  forties,  and 
saying:  " I  thiidc  he  will  give  about  $900." 
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On  the  7th  of  April,  Emery  again  writes  to  Mr.  Blossom, 
stating  that  he  had  written  several  times  about  his  property 
and  had  heard  nothing  from  him ;  also  stating  that  he  had 
a  man  who  wanted  to  buy  the  whole,  and  again  asking  him 
to  j&x  a  price  on  the  whole  and  send  a  deed  for  the  whole  to 
the  Bank  of  Baraboo,  to  save  time.  Letters  were  also 
written  by  Emery  &  Shults  to  Blossom  on  April  11th  and 
19th,  in  regard  to  the  sale  of  these  lands,  stating  what 
offers  they  had  for  the  lands,  and  requesting  him  to  fix  a 
price  for  the  whole  of  the  lands ;  and  on  April  30th,  the 
two  following  letters  were  written:  "  [First  letter.]  Bara- 
boo, Wis.,  April  30, 1888.  W.  L.  Blossom,  Spokane  Falls, 
Washington  Ty. —  Dear  Sir:  I  have  written  you  several 
letters  in  regard  to  your  landed  property  in  our  vicinity, 
and  as  yet  have  rec.  but  one  letter.  I  understand  that  you 
have  written  Mr.  Slye  about  your  taxes.  I  have  an  offer 
for  all  your  land.  Mr.  Charles  Martin  says  he  will  give 
you  $1,000,  and  if  I  remember  aright  that  is  what  you 
wanted.  What  do  you  say  in  reply?  Very  truly,  Emery  & 
Shults."  "  [Second  letter.]  Baraboo,  Wis.,  April  30, 1888. 
W.  L.  Blossom,  Spokane  Falls,  Washington  Ty. —  Dear  Sir : 
Mr.  E.  Mc  Whinne  has  bought  your  lake  property ;  that  is, 
the  three  forties  south  of  the  lake.  We  have  accepted  $50 
on  the  same.  This  is  $125  more  than  any  of  the  parties  at 
the  lake  would  give.  Very  truly,  Emeby  &  Shults."  Wit- 
ness thinks  the  letter  first  above  mentioned  was  written 
first. 

Again,  on  May  21, 1888,  Emery  &  Shults  wrote  to  Blos- 
som the  following  letter :  "  Baraboo,  May  21, 1888.  W.  L. 
Blossom,  Spokane  Falls,  Washington  Ty. —  Dear  Sir:  I 
wrote  you  some  time  ago  concerning  the  sale  of  the  three 
forty-acre  pieces  south  of  lake  to  E.  Mo  Whinne  for  $450, 
your  price,  and  that  I  had  rec.  on  same  $50  as  bind  money. 
The  balance,  viz.,  $400,  is  deposited  in  bank.  And  I  also 
wrote  that  Mr.  ChaHes  Martin  had  made  an  offer  of  $1,000 
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for  all  of  the  land  you  own,  and  have  rec.  no  answer.  If 
desired,  and  you  wish,  he  {Martin)  will  deed  to  Mo  Whinne. 
Please  act  on  this  matter.  Send  deed  to  bank  {Mc  Whinne). 
Very  truly,  Emeby  <fe  Shults." 

Emery  again  wrote  to  Blossom  on  June  8th.  The  fol- 
lowing is  a  copy  of  that  letter :  "  Baraboo,  Wis.,  June  8, 
1888.  Mr.  W.  L.  Blossom  —  Dear  Sir :  You  do  not  seem  to 
be  a  very  prompt  man  to  do  business  with.  It  has  been 
nearly  three  months  since  I  sold  your  lake  property  to 
jE  Mc  Wkvancy  viz.,  the  east  half  of  the  northwest  i,  and  the 
northeast  \  of  the  southwest  i,  of  sec.  25-11-6,  for  $450 
cash.  Mr.  Mc  Whinne  has  taken  possession  of  same,  and 
intends  to  hold  it.  I  have  $50  in  my  hands,  and  the  balance 
is  deposited  in  the  Bank  of  Baraboo,  Wis.,  awaitiog  deed. 
Very  truly,  D.  S.  Emery." 

No  answer  to  these  several  letters  was  sent  by  Blossom 
until  the  7th  of  July,  1888.  On  July  7th,  1888,  Mr.  Blos- 
som wrote  the  following  letter  to  Emery  &  Shults :  "  Spo- 
kane Falls,  W.  T.,  July  7, 1888.  Emery  &  Shults,  Baraboo, 
Wis. —  Gentlemen :  I  owe  you  more  than  an  apology  for  not 
answering  your  valued  favors  before,  as  you  have  shown 
such  a  business  as  weU  as  kindly  interest  in  the  handling  of 
our  property  in  your  vicinity.  In  regard  to  the  lake  prop- 
erty which  Mr.  Mc  Whinne  wants,  will  let  him  have  it  in 
case  I  cannot  sell  the  whole  sixteen  forties  in  a  lump,  which 
I  much  prefer  to  do.  If  you  can  sell  them  so  you  can  net 
me  twelve  hundred  dollars,  I  think  there  would  be  good 
money  to  the  persons  buying  the  land  at  the  figures  named. 
I  have  just  received  a  letter  from  Mr.  Crouch,  asking  for 
particulars  in  regard  to  the  lands,  and  wiU  answer  him,  and 
refer  him  to  you  for  any  details  in  the  matter.  Please  see 
Mr.  Martin^  and  perhaps  you  can  sell  the  whole  to  him, 
and,  if  he  does  not  want  it,  think  you  will  have  no  difficulty 
in  finding  another  customer  for  the  property  at  that  figure. 
Tours  truly,  W.  L.  Blossom." 
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On  the  13th  of  July,  1888,  Emery  &  Shults  wrote  the  fol- 
lowing letter  to  Mr.  Blossom:  "Baraboo,  July  13,  1888. 
Mr.  W.  L.  Blossom,  Spokane  Falls  —  Dear  Sir :  We  did 
rec.  a  letter  from  you  on  the  10th  inst.  It  seems  to  us  that 
one  ought  to  be  a  little  more  prompt  in  business  transac- 
tions. You  are  morally  bound  to  let  Mc  Whinne  have  the 
lake  property,  but  I  suppose  you  can  do  as  you  please.  I 
have  seen  Mr.  Ma/rtin^  and  he  has  agreed  to  take  you  at 
your  offer,  viz.,  $1,200  net  to  you.  What  he  wants  of  it  is 
more  than  I  can  tell.  He  certainly  can't  get  his  money  out 
of  it  again,  that  is,  if  he  expects  to  sell  it.  He  may  trade 
it  in,  in  that  way  get  something  out  of  it.  Martin  demands 
an  abstract  of  the  title  of  all  th6  lands,  and  when  it  is  all 
right  your  money  is  ready  for  you  at  the  bank  of  Baraboo. 
Now,  Mr.  Blossom,  I  wish  you  would  be  a  Uttle  more  prompt 
in  your  business  with  me  than  heretofore.  There  isn't 
much  satisfaction  in  doing  business  in  a  way  that  one  isn't 
used  to.  Mr.  Crouch  called  on  me,  and  he  thinks  he  can't 
stand  the  pressure.  Very  truly,  Emeey  &  Shults.  Will 
make  deed,  and  send  you  in  a  few  days.  Send  on  your 
order  for  abstract.     D.  S.  Emery." 

On  the  18th  of  July,  1888,  Emery  &  Shults  wrote  again 
to  Mr.  Blossom.  The  following  is  a  copy  of  that  letter: 
"  Baraboo,  Wis.,  July  18th,  1888.  W.  L.  Blossom,  Spokane 
Falls  —  Dear  Sir:  I  wrote  you  on  the  13th  inst.,  stating 
that  Mr.  Ma/rti/n  would  take  your  place.  I  herewith  send 
deed  for  same.  Mr.  Crouch  informs  me  that  he  will  take 
the  place  providing  you  take  $200  down,  and  the  balance 
on  time  at  seven  per  cent,  interest  until  paid.  There  is 
nothing  in  this  offer.  He  is  one  of  these  hangers  on.  I 
never  have  been  able  to  make  a  single  deal  with  him  since 
I  have  been  in  the  real  estate  biz.  He  (Crouch)  has  often 
told  me  that  he  would  take  different  pieces,  but  never  suc- 
ceeded in  closing  a  deal  yet.  I  have  lost  all  confidence  in 
what  he  says.    He  wants  the  land  for  $1,200,  you  to  pay 
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commissions.  Hoping  that  we  will  be  able  to  bring  this 
matter  to  a  close  soon,  we  remain,  very  truly,  Emeby  & 
Shults,  Baraboo,  "Wis." 

On  July  20, 1888,  Mr.  Blossom  wrote  to  Emery  &  Shults 
the  following  letter :  "  Spokane  FaUs,  July  20, 1888.  Messrs. 
Emery  &  Shults  —  Gentlemen:  Your  favor  of  the  13th 
inst.  is  just  at  hand,  and  I  have  executed  deed  to  all  lands 
about  Devil's  Lake  to  Mr,  Charles  Martin^  and  forwarded 
same  to  a  sister  who  lives  in  Detroit  for  her  signature. 
Mr,  Martin  can  easily  satisfy  himself  of  the  title  to  our 
property  by  an  examination  of  the  records,  as  there  have 
been  very  few  transfers ;  but,  in  case  he  desires  an  abstradt, 
please  have  one  made,  and  present  voucher  for  same,  to- 
gether with  check  for  balance  to  make  twelve  hundred 
dollars,  and  the  cashier  of  the  Bank  of  Baraboo  will  deliver 
the  deed  to  you.  My  sister  will  forward  the  deed  direct  to 
the  bank,  from  Detroit,  and  it  should  not  be  more  than 
three  or  four  days  in  arriving.  Yours  truly,  Walter  L. 
Blossom." 

As  the  result  of  this  correspondence,  Blossom  and  the 
other  owners  conveyed  all  the  lands  to  the  defendant  Mar- 
tin for  the  sum  of  $1,200  cash.  Upon  the  trial,  the  evidence 
showed  conclusively  that  Mr.  Martin  had  full  knowledge 
of  all  the  facts  in  relation  to  the  contract  of  sale  of  the 
three  forties  by  Emery  &  Shults,  claiming  to  be  agents  of 
the  Blossoms,  before  he  purchased  said  lands  from  the  said 
Blossoms. 

The  evidence  shows  that  after  the  contract  made  by 
Mc  Whinne  for  the  purchase  of  said  lands  from  Emery  & 
Shults,  as  agents  of  the  Blossoms,  he  paid  $50  on  the  pur- 
chase, and  deposited  the  balance  in  the  bank  to  await  the 
receipt  of  the  deed.  And  it  also  shows  that,  immediately 
after  making  the  agreement  with  said  agents,  Mo  Whinne 
entered  into  the  possession  of  the  lands  described,  and 
made  improvements  thereon;  and  the  evidence  tends  to 
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show  that  such  possession  was  known  to  the  agents,  and 
also  to  the  said  defendant  Martin  before  he  purchased  said 
lands  of  the  Blossoms.  The  evidence  also  shows  that  on 
the  8th  of  June,  1888,  D.  S.  Emery,  as  agent  of  the  Blos- 
soms, made  a  contract  in  writing  with  said  E.  Mo  Whim/ne 
for  the  sale  of  said  three  forties  of  land.  The  following  is 
a  copy  of  said  contract: 

"  This  agreement  made  this  8th  day  of  June,  1888,  be- 
tween W.  L.  Blossom,  of  Spokane  Falls,  Washington  Ter- 
ritory, party  of  the  first  part,  E.  Mo  Whi/nne^  of  Baraioo, 
Sauk  county,  Wisconsin,  party  of  the  second  part,  witness- 
eth  that  said  first  party  has  sold  to  said  second  party,  and 
said  second  party  has  purchased,  the  east  half  of  the  north- 
west quarter,  and  the  northeast  quarter  of  the  southwest 
quarter,  of  section  number  twenty-five  (25),  in  township 
number  eleven  (11)  north,  of  range  number  six  (6)  east,  in  Sauk 
county,  for  the  sum  of  four  hundred  and  fifty  dollars,  to  be 
paid  as  follows :  $50  down,  receipt  of  which  is  hereby  ac- 
knowledged by  salTd  first  party,  and  the  balance  on  receipt 
of  a  deed  of  warranty  of  said  land,  conveying  a  perfect  title 
thereto  to  said  second  party,  free  and  dear  from  all  liens 
and  incumbrances ;  such  deed  to  be  ready  for  delivery  at 
the  Bank  of  Baraboo,  in  Baraboo,  Wisconsin,  as  soon  as  the 
same  can  be  procured  from  Spokane  Falls,  Washington 
Territory,  where  said  first  party  now  is,  not  later  than 
August  1st  next.  [Signed]  W.  L.  Blossom.  Per  D.  S. 
Emery,  Agent.    E.  MoWhinne." 

After  hearing  all  the  evidence  in  the  case,  the  learned 
circuit  judge  made  the  following  findings  of  fact,  viz. : 

"  That  on  the  21st  day  of  March,  1888,  Emery  &  Shults, 
real-estate  agents  of  Baraboo,  Wisconsin,  were  the  agents 
of  said  Walter  L.  Blossom,  of  Spokane  Falls,  Washington 
Territory,  for  the  purpose  of  negotiating  as  to  a  sale  of  the 
lands  of  said  Blossom  described  in  the  complaint,  author- 
ized to  get  offers  for  said  lands,  and  report  the  same  to 
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said  Blossom ;  and  that  prior  thereto,  and  while  such  agents 
as  aforesaid,  they  had  obtained  offers  for  said  land  and  re- 
ported the  same  to  said  Blossom.  That  on  the  said  21st 
day  of  March  said  Blossom  wrote  to  D.  S.  Emery,  one  of 
said  agents,  a  letter  in  regard  to  and  referring  to  said  land, 
in  which  he  states :  *  I  wish  to  sell  the  property,  and  will 
take  four  hundred  and  fifty  dollars  for  the  three  forties, 
which  I  think  you  will  be  able  to  get  by  waiting  until 
summer,  if  not  now.  Hoping  to  hear  that  you  will  succeed 
in  getting  this  figure  for  it  soon,  or  very  nearly  it,  I  am 
yours  very  truly,  W.  L.  Blossom.' 

"  That  on  the  27th  day  of  March,  1888,  said  agent  Emery 
showed  or  read  said  letter  to  the  plaintiff,  and  said  plaintiff 
at  once  accepted  the  offer  therein  contained,  paid  fifty  dol- 
lars towards  the  purchase  price  of  said  lands,  deposited  the 
balance  in  the  Bank  of  Baraboo,  to  be  paid  to  said  Blossom 
on  receipt  of  the  conveyance,  and  went  into  possession  of 
said  property,  and  made  the  improvem^pts  mentioned  in 
the  complaint. 

"  That  on  the  30th  day  of  April  said  agents,  Emery  & 
Shults,  notified  said  Blossom  of  the  said  acceptance  of  the 
said  offer,  in  a  letter  written  on  said  day,  wherein  they  say : 
^  Mr,  Mc  Whinne  has  bought  your  lake  property,  that  is,  the 
three  forties  south  of  the  lake.  We  have  accepted  $50  on 
same.'  That  inclosed  in  said  letter  was  a  deed  of  said  prop- 
erty to  be  executed  by  said  Blossom,  with  the  consideration 
therefor  filled  in,  being  $450,  to  Mc  Whinne. 

"  That  on  the  21st  day  of  May  said  agents,  Emery  &  Shults, 
wrote  to  said  Blossom  a  letter  in  which  they  state :  *  I  wrote 
you  some  time  ago  concerning  the  sale  of  the  three  forty- 
acre  pieces  south  of  lake  to  K  Mc  Whinne  for  $450,  your 
price,  and  that  I  had  rec.  on  same  $50,  as  bind  money.  The 
balance,  viz.,  $400,  is  deposited  in  bank.  And  I  also  wrote 
that  Mr.  Charles  Martin  had  made  an  offer  of  $1,000  for 
all  of  the  land  you  own,  and  have  rec.  no  answer.    If  de- 
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sired,  and  you  wish,  he  {Martin)  will  deed  to  Mc  Whirme. 
Please  act  on  this  matter.    Send  Mc  Whinne  deed  to  bank.' 

"  That  on  the  8th  day  of  June,  1888,  said  Emery,  acting  as 
agent  for  said  Blossom,  entered  into  the  written  contract  - 
mentioned  and  set  out  in  the  complaint,  with  said  plaintiff; 
and  on  the  same  day  said  Emery  wrote  to  said  Blossom  a 
letter,  in  wliich  he  states :  *  It  has  been  nearly  three  months 
since  I  sold  your  lake  property  to  JE.  Mc  Whinne,  viz.,  the 
east  i  of  the  northwest  i,  and  the  northeast  i  of  the  south- 
west i,  of  sec.  25,  T.  11,  E.  6,  for  $450  cash.  Mr.  Mc  Whinne 
has  taken  possession  of  same,  and  intends  to  hold  it.  I 
have  $50  in  my  hands,  and  the  balance  is  deposited  in  the 
Bank  of  Baraboo,  awaiting  deed.' 

"  That  said  Blossom  received  all  of  said  letters  in  due 
course  of  mail,  but  failed  and  neglected  to  make  any  reply 
thereto,  or  to  send  any  communication  whatever  to  said 
plaintiff  or  to  said  agents,  until  the  7th  day  of  July,  1888, 
when  he  wrote  to  said  agents  a  letter,  in  which  he  does  not 
in  any  manner  repudiate  their  authority  to  act  for  him,  or 
direct  them  to  rescind  their  said  sale  to  said  plaintiff,  and 
that  he  never  has  in  any  manner  notified  the  plaintiff  of  any 
rescission  of  said  contract  or  repudiation  of  said  sale. 

"That  said"  letter  of  Blossom's  dated  March  21st,  the 
showing  of  it  by  said  Emery  to  the  plaintiff,  the  acceptance 
of  the  offer  therein  contained  by  the  plaintiff,  the  paying 
of  some  portion  of  the  purchase  money  by  the  plaintiff,  the 
letters  of  Emery  &  Shults  above  mentioned,  the  taking 
possession  by  the  plaintiff  of  the  property  and  making  im- 
provements thereon,  and  the  depositing  of  the  balance  of 
the  purchase  money  by  the  plaintiff,  and  the  delay  of  Blos- 
som after  being  informed  what  Emery  as  his  agent  had 
done,  together  with  all  the  facts  and  circumstances  proven, 
constitute  a  contract  binding  on  Blossom,  and  obligating 
him  to  convey  said  lands  to  the  plaintiflf. 

"  That  the  written  contract  of  June  8th  neither  added 
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anything  to,  nor  took  anything  away  from,  the  binding 
force  of  the  contract  above  mentioned. 

"  That,  prior  to  the  acceptance  by  the  defendant  Martin 
of  the  conveyance  of  the  land  described  in  the  complaint  to 
him,  the  defendant  Martin  had  notice  of  all  the  facts  above 
mentioned." 

The  court,  upon  these  findings,  adjudged  that  the  plaint- 
iff was  entitled  to  the  relief  demanded  in  his  complaint,  and 
judgment  was  entered  accordingly,  from  which  judgment 
the  defendant  Martin  appealed  to  this  court.  Exceptions 
were  taken  by  the  said  defendant  Martin  to  all  the  findings 
of  fact  separately.  On  the  trial  the  learned  circuit  judge 
permitted  the  plaintiff  to  amend  his  complaint,  so  as  to 
make  it  conform  to  the  findings  of  fact  in  the  case.  To 
this  the  defendant  Ma/rtin  objected,  and  alleges  it  as  error 
in  this  court. 

G,  Stevens^  for  the  appellant,  contended,  inter  alia,  that 
the  trial  court  erred  in  receiving  or  considering  evidence  of 
any  contract  other  than  the  one  set  up  in  the  original  com- 
plaint, and  in  allowing  the  complaint  to  be  amended  after 
the  findings  were  made,  so  as  to  conform  to  the  facts  found. 
The  claim  of  the  plaintiff  was  that  on  June  8,  1888,  Mr. 
Blossom,  acting  by  Emery  as  his  agent,  entered  into  a 
written  contract  for  the  sale  of  the  land ;  and  the  complaint 
did  not  show  that  any  other  fact  was  or  would  be  relied 
upon  or  proved.  And  yet  the  plaintiff  recovered  upon  an 
entirely  different  contract.  Shemecker  v.  Thein,  11  Wis. 
556;  Button  v.  Schuyler's  S.  T.  B.  Line,  40  Hun,  422; 
Johnson  'W.  FUkington,  39  Wis.  62;  Lewark  t;.  Carter,  117 
Ind.  206;  King  v.  McKeUar,  94  K  Y.  317;  Nichols  v. 
Larkin,  79  Mo.  264;  Hojies  v.  D.  &  S.  E,  E.  Co,  40  Ohio 
St.  95 ;  Barrett  v,  Wheeler,  66  Iowa,  560 ;  Niagara  Co^  Nat 
Bank  v.  Lord,  33  Hun,  557.  Emery  had  no  authority  to 
execute  the  written  contract.  The  trial  court  correctly 
found  that  Emery  &  Shults  were  the  agents  of  Blossom  for 
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the  purpose  of  getting  offers  for  the  land  and  reporting  the 
same  to  him.  That  was  the  extent  of  their  authority. 
Homer  v.  Sharp,  44  L.  J.  Oh.  53;  S.  C.  L.  E.  19  Eq.  108; 
ArTustronff  v.  Lowe,  76  Cal.  616 ;  Duffy  v.  Hohson,  40  id. 
240 ;  Milm  v.  Kleb,  44  N.  J.  Eq.  378 ;  StewoH  v.  Pickering, 
73  Iowa,  652;  StiUman  v,  Fitzgetkxld,  37  Minn.  186.  The 
letter  of  March  21  did  not  amount  to  an  offer  to  sell,  which 
the  plaintiff  could  accept.  It  was  merely  private  instruc- 
tion by  a  principal  to  his  agent.  Hoydoch  v.  Stow,  40 
N.  Y.  363 ;  Stewart  v.  Pickering,  73  Iowa,  652 ;  StiUman  v, 
Fitzgerald,  37  Minn.  186.  If  it  be  said  that  Blossom  had 
ratified  what  Emery  as  his  agent  had  done,  that  could  only 
bind  the  interest  of  Blossom  himself.  Blossom  had  no 
power  to  delegate  to  any  other  person  the  authority  he  had 
to  act  for  his  sisters.  Chitty  on  Cont.  (11th  Am.  ed.),  296 
and  note ;  Parsons  on  Cont.  82,  83.  And  there  is  nothing 
in  any  part  of  the  case  which  professes  to  bind  the  interest 
of  either  of  those  sisters. 

For  the  respondent  there  was  a  brief  by  GrotopKorst, 
Remington  <&  Buckley,  attorneys,  and  Olln  cfe  Butler,  of 
counsel,  and  oral  argument  by  J.  M.  Olin.  They  argued, 
among  other  things :  (1)  The  agents  of  Blossom  had  author- 
ity to  execute  the  written  contract  set  out  in  the  complaint. 
The  agent  who  is  authorized  "  to  sell "  is  authorized,  not 
merely  to  get  offers  for  his  principal,  but  to  close  a  bind- 
ing bargain  for  the  conveyance  of  real  estate.  Mechem, 
Agency,  sec.  321;  Famham  v,  Thompson,  34  Minn.  330; 
Johnson  V.  Bodge,  17  111.  433,  440 ;  Peahody  v.  Board,  46 
id.  242,  245;  Watson  v,  Shennan,  84  id.  263,  267;  Jackson 
V.  Badger,  35  Minn.  52;  Pringle  v.  Spaulding,  53  Barb. 
17;  Haydock  v.  Stow,  40  N.  Y.  363;  Zyon  v.  PoUock,  99 
U.  S.  668;  Matthews  v.  SowU,  12  Neb.  398;  Hopwood  v. 
Corhin,  63  Iowa,  218.  (2)  The  letter  of  March  21  contained 
an  offer  which,  when  accepted,  bound  Blossom.  Hollis  v. 
Bu/rgess,  37  Kan.  487.  (3)  There  was  a  valid  contract  which 
Vol.  77  — 13 
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could  be  specifically  enforced,  independent  of  the  written 
contract  set  out  in  the  complaint.  (4)  There  was  a  ratifica- 
tion of  the  acts  of  the  real  estate  agents.  To  this  point 
counsel  cited,  besides  the  cases  referred  to  in  the  opinion, 
PraU  V.  Putnam^  13  Mass.  361 ;  Bingham  v.  PeterSy  1  Gray, 
139;  Nichols,  Sh&pa/rd  <&  Co,  v.  Shaffer.  63  Mich.  599;  Pim 
V.  Shuhertj  11  La.  286,  30  Am.  Dec.  TIS;  Zorie  v.  JST.  C.  C, 
R.  Co,  32  Fed.  Eep.  270;  Caimes  v,  BUecker,  12  Johns. 
300.  (5)  The  acts  of  the  real  estate  agents  were  binding 
not  only  upon  Blossom  but  upon  his  two  sisters.  Katifica- 
tion  by  Blossom  of  the  sale  by  Emery  was  binding  upon 
Blossom's  co-owners ;  for  Blossom  himself  had  authority  to 
make  such  sale,  and  the  legal  effect  of  ratification  of  an  act 
is  to  make  it  the  act  of  the  person  ratifying.  The  author- 
ity to  employ  a  sub-agent  passed  to  Blossom  in  this  case  by 
implication.  Mechem,  Agency,  sees.  193,  194,  196 ;  Story, 
Agency,  sec.  210 ;  Bodine  v.  Exchaiige  F.  Ins.  Co,  51  N.  T. 
117;  Renwickv.  Bancroft,  56  Iowa,  527;  Savdand  v.  Green, 
40  Wis.  432;  Dorchester  Bank  v,  N,  E,  Bamk,  1  Gush.  177. 
(6)  It  was  not  error  to  allow  the  complaint  to  be  amended 
so  as  to  conform  to  the  facts  proven.  Schumaker  v.  Hoem- 
ler,  22  Wis.  43;  Gill  v.  Ri<ie,  13  id.  549;  Giffert  v.  West,  33 
id.  621;  Schieffelin  v,  Whipple,  10  id.  81;  Pope  v.  Allis, 
115  U.  S.  363 ;  Patterson  v.  Keystone  Minim^  Co,  30  Gal. 
360;  Carson  v.  Railsback,  3  Wash.  168;  Riggs  v,  Chopin, 
7  N.  Y.  Supp.  765 ;  Aiemathy  v.  Seagle,  98  N.  0.  553 ;  Engel 
V.  Hardt,  56  Wis.  456. 

Tatloe,  J.  The  contention  of  the  learned  counsel  for 
the  appellant  is  that  upon  the  whole  evidence  there  was  no 
binding  contract  of  sale  made  by  the  Blossoms  to  the  said 
plaintiff  before  and  at  the  time  the  defendant  Martin  pur- 
chased said  lands  from  them,  and  that  he  is  not,  therefore, 
bound  in  equity  to  convey  said  lands  to  the  said  plaintiff 
on  the  payment  of  the  balance  due  on  his  alleged  contract 
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with  said  Blossom,  viz.,  $400,  as  adjudged  by  the  circuit 
court.  The  learned  counsel  for  the  respondent  have  made 
a  very  able  argument  upon  the  evidence  to  establish  the 
proposition  of  law  that  there  is  evidence  sufllcient  in  the 
case  to  show  that  the  said  Emery  &  Shults  were  agents  of 
the  Blossoms,  with  full  power  to  make  a  binding  written 
contract  of  sale  of  said  lands,  and  especially  to  make  such 
binding  contract  of  sale  at  the  price  or  prices  fixed  by  the 
said  W.  L.  Blossom.  We  think,  after  a  careful  considerar 
tion  of  the  case  and  the  findings  of  the  court,  that  that 
question  is  not  in  the  case  to  be  determined  on  this  appeal. 
The  learned  circuit  judge  has  found  as  a  fact  that  W.  L. 
Blossom  did  not  confer  any  such  power  upon  the  said  Emery 
&  Shults ;  that  they  were  his  agents  for  the  purpose  of 
negotiating  as  to  a  sale  of  the  said  lands,  authorized  to  get 
offers  for  said  lands  and  report  the  same  to  said  Blossom ; 
and  he  also  finds  that  the  written  contract,  made  June  8, 
1888,  neither  added  anything  to,  nor  took  anything  away 
from,  the  binding  force  of  the  contract  which  the  learned 
judge  finds  was  made  by  the  other  evidence  in  the  case. 
As  there  were  no  exceptions  taken  to  these  findings  by  the 
plaintiff,  they  are  conclusive  upon  him  upon  this  appeaL 
The  learned  circuit  judge  based  his  judgment  upon  the 
ground  that  the  evidence  established  a  contract  for  the  sale 
of  said  lands  to  the  plaintiff,  irrespective  of  the  written 
contract  made  June  8, 1888,  and  we  think  we  must  either 
affirm  or  reverse  the  judgment  upon  that  view  of  the  case. 
After  a  careful  consideration  of  the  evidence  in  the  case, 
we  conclude  that  the  findings  of  the  learned  circuit  judge 
are  sustained  by  the  law  and  the  facts.  We  think  it  could 
not  be  successfully  controverted  that  if  W.  L.  Blossom,  the 
acknowledged  agent  of  the  Blossoms,  had  personally  made 
the  same  contract  with  the  plaintiff  which  the  said  Emery 
&  Shults  made  with  him,  he  would  have  been  bound  in 
equity  to  make  a  conveyance  of  said  lands  to  said  plaint- 
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iflf.    This  court,  as  well  as  nearly  all  other  courts,  has  held 
that  equity  will  enforce  a  verbal  contract  for  the  sale  of 
real  estate  when  there  has  been  a  part  performance  of  such 
contract  on  the  part  of  the  vendee.    And  our  statute,  after 
declaring  the  nullity  of  such  verbal  contracts,  expressly 
provides  that  nothing  in  the  statute  shall  be  construed  to 
abridge  the  powers  of  courts  to  compel  the  specific  per- 
formance of  agreements  in  case  of  part  performance  of 
such  agreements.    See  1  S.  &  B.  Ann.  Stats,  sec.  2305. 
What  is  such  a  part  performance  of  a  verbal  contract  as 
wiU  take  it  out  of  the  statute  and  will  justify  a  court  of 
equity  in  decreeing  a  specific  performance  of  such  contract, 
has  been  frequently  considered  by  this  court,  and  it  is  held 
that  the  payment  of  any  considerable  part  of  the  purchase 
money,  and  entering  into  the  possession  of  the  purchased 
premises  and  making  improvements  thereon,  are  sufficient 
to  take  the  case  out  of  the  statute  and  justify  the  enforce- 
ment of  the  contract.     Bowen  v.    Warner^   1   Pin.    600; 
Blanchard  v.  McBougall,  6  Wis.  167;  District  No,  3  v. 
Macloon^  4  Wis.  79 ;  Fisher  v.  MoolivJc^  13  Wis.  321 ;  Ingles 
V.  Patterson,  36  Wis.  373;  Smith  v.  Finch,  S  Wis.  245;  Cajn- 
eron  v,  Austin,  65  Wis.  652 ;   Seaman  v.  Ascherraann,  51 
Wis.  678,  682.    We  think  the  evidence  in  this  case  clearly 
brings  the  plaintiff  within  the  rule  laid  down  in  the  above- 
cited  cases,  and  the  only  other  question  in  the  case  is 
whether  W.  L.  Blossom,  the  acknowledged  agent  of  the 
owners  of  said  lands,  should  be  held  bound  by  the  contract 
made  by  Emery  &  Shults  with  the  plaintiff. 

Admitting,  as  the  court  finds,  that  Emery  &  Shults  had 
originally  no  authority  to  bind  Blossom  by  a  contract  to 
sell  said  lands  to  the  plaintiff,  has  Blossom  so  conducted 
himself  in  regard  to  the  contract  made  by  Emery  &  Shults 
with  the  plaintiff  as  to  estop  him  from  now  repudiating 
such  contract?  In  other  words,  has  he  ratified  said  con- 
tract and  made  it  his  own?    In  determining  this  question, 
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we  are  bound  to  give  weight  to  the  fact  that  the  said  Emery 
&  Shults  were  not  entire  strangers  in  their  relations  to  said 
Blossom,  or  in  their  relations  to  the  lands  in  question.  The 
proofs  show"  that  Blossom  had  employed  them  to  procure 
purchasers  for  said  lands,  and  this  fact  was  made  known  to 
the  public  generally.  What  the  extent  of  their  authority 
was,  was  not  definitely  stated  or  known.  The  plaintiff 
dealt  with  these  agents,  supposing  they  had  authority  to 
sell  said  lands  to  him.  At  most,  there  was  an  excess  of 
authority  on  the  part  of  the  agents  in  making  the  contract 
in  question.  Under  such  circumstances,  we  think  the  law 
is  clear  that  when  the  person  for  whom  such  agents  have 
undertaken  to  act  is  fully  notified  of  what  they  have  done, 
it  becomes  the  duty  of  the  principal  either  to  affirm  or  dis- 
affirm the  act  of  the  supposed  agent  within  a  reasonable 
time  after  such  notice,  or  he  is  bound  by  such  act.  In  the 
case  at  bar  the  evidence  is  clear  that  Blossom  was  notified 
at  least  two  months  before  he  sold  the  lands  to  the  said 
Martin  oi  the  contract  made  by  Emery  &  Shults  with  the 
plaintiff,  and  that  plaintiff  had  taken  possession  of  the  prop- 
erty under  such  contract,  and  that  he  claimed  the  right  to 
enforce  such  contract  against  the  Blossoms,  and  that  after 
the  receipt  of  this  notice  Blossom  did  not  in  any  way  notify 
said  plaintiff  that  he  would  not  perform  the  same,  and 
afterwards  conveyed  the  lands  to  the  said  Martin  without 
any  notice  to  the  plaintiff  that  he  repudiated  the  contract 
made  with  the  plaintiff.  Under  the  authorities,  we  think 
Blossom  is  estopped  now  from  denying  the  authority  of  the 
said  Emery  &  Shults  to  make  said  contract,  and  has  bound 
himself  to  its  performance  to  the  same  extent  that  he  would 
have  been  bound  had  he  made  such  verbal  contract  with 
the  plaintiff  in  person.  The  following  cases  in  this  court 
fuUy  sustain  the  conclusion  we  have  arrived  at  on  this 
point :  Ladd  v,  Hildebrami^  27  Wis.  135 ;  Sa/oelamd  v.  Green^ 
40  Wis.  431,  438;  Kercheval  v.  Doty,  31  Wis.  493;  Hadjidd 
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V.  Skdton,  69  Wis.  460, 463, 464.  Upon  this  point,  see,  also, 
Foster  V.  Rochwelly  104  Mass.  167,  and  Ward  v.  Williams, 
26  111.  447,  79  Am.  Dec.  385,  and  other  cases  cited  in  the 
brief  of  the  learned  counsel  for  the  respondent.' 

It  is  urged  by  the  learned  counsel  for  the  appellant  that 
the  circuit  court  erred  in  allowing  the  plaintiff  to  amend 
his  complaint  so  as  to  make  it  conform  to  the  evidence. 
We  think  this  is  a  matter  resting  entirely  in  the  discretion 
of  the  trial  court,  and,  unless  there  is  a  clear  abuse  of  such 
discretion,  this  court  will  not  interfere.  In  this  case  it  is 
not  very  clear  that  the  evidence  introduced  on  the  trial  was 
not  properly  admissible  under  the  original  complaint. 

The  other  objection  made,  that  yf.  L.  Blossom  could  not 
delegate  his  power  as  agent  of  his  co-tenants  to  the  said 
Emery  &  Shults,  is  not  in  the  case  in  the  view  taken  of  it  by 
the  trial  court.  The  trial  court  enforced  the  contract 
against  the  grantee  of  the  Blossoms,  on  the  ground  that 
Blossom,  their  authorized  agent,  had  made  a  valid  contract 
to  convey  the  same  to  the  plaintiff;  and,  the  proof  showing 
clearly  that  their  grantee,  Martin^  took  the  conveyance 
from  the  Blossoms  with  full  knowledge  of  the  fact  that  such 
previous  contract  of  sale  had  been  made,  he  was  also  bound 
by  such  contract  as  between  himself  and  the  plaintiff. 

JBy  the  Cov/rt — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Cbibb,  Respondent,  vs.  Hibbakd,  Spbncbb,  Baetlett  &  Oo. 
and  others,  Garnishees,  Appellants. 

May  £S — June  21, 1890, 

Debtor  and  creditor:  Voluntary  aseignment:  Chattel  mortgagee:  Aeeign- 
meat  of  acoounte, 

1.  A  chattel  mortgage  of  a  stock  of  goods  was  given  by  afirm  to  secure 
an  indebtedness  apart  of >•  which  had  a  few  days  before  been  assigned 
to  the  mortgagee  by  another  creditor.  The  mortgage  was  subject 
to  a  prior  one  given  to  another  creditor  who  was  in  possession  of  the 
property.  There  was  no  coUusion  between  the  mortgagees,  each  of 
whom  in  taking  security  acted  for  himself  alona  The  second 
mortgage  did  not  cover  the  individual  property  of  the  partners,  and 
it  did  not  appear  that  it  covered  aU  of  the  firm  property.  Held, 
that  it  was  not  an  assignment  for  the  benefit  of  creditors  within  the 
meaning  of  sec.  1694,  R  S. 

2L  Nor  did  an  assignment  of  the  ledger  accounts  of  the  firm  to  the 
second  mortgagee  as  further  security  for  the  debt,  whether  con- 
sidered by  itself  or  in  connection  with  the  mortgage,  bring  the  trans- 
action within  said  section. 

APPEAL  from  the  Circuit  Court  for  Saaik  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday  : 

The  firm  of  Hagenahs  &  Geflfert,  composed  of  Geflfert  and 
John  H.  and  Peter  Hagenah,  was  in  business,  dealing  in 
hardware,  agricultural  machinery,  etc.,  from  June,  1874,  to 
January,  1883,  when  it  was  dissolved.  In  January,  1883, 
the  firm  of  J.  &  P.  Hagenah,  composed  of  J.  H.  and  Peter 
Hagenah,  was  formed,  and  carried  on  a  similar  business 
from  January,  1883,  to  July  8, 1889.  June  28,  1888,  the 
said  J.  &  P.  Hagenah  executed  two  promissory  notes,  each 
payable  to  Hihha/rd^  Spencer^  Bwrtlett  c&  Co,  (a  corporation 
organized  under  the  laws  of  Illinois)  or  order,  one  for  $5,000 
and  interest,  and  the  other  for  $3,226  and  interest,  each  ac- 
companied  by  a  warrant  of  attorney  authorizing  the  entry 
of  judpnent  thereon.    July  1, 1889,  the  said  firm  of  J.  &  P. 
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Hagenah  was  indebted  to  sundry  persons  in  a  large  amount 
in  addition  to  said  Hihhard^  Spencer^  BarUett  (&  Co,  in  the 
sum  of  $9,310.36,  and  Cribben,  Sexton  &  Co.,  $471.81. 
July  3,  1889,  said  John  H.  Hagenah  received  a  letter  from 
one  Stoddard,  the  credit  man  of  Hibhard^  Sjpencer^  BarUett^ 
i&  Co,j  from  Chicago,  to  the  effect  that  he  would  soon  be  at 
Eeedsburg,  and  was  going  to  help  him  (Hagenah)  out  of  the 
bush.  July  3,  1889,  the  said  Cribben,  Sexton  &  Co.  sold, 
assigned,  and  transferred  their  said  indebtedness  and  ac- 
count against  the  said  firm  of  J.  &  P.  Hagenah  to  said 
Hibhard,  Spencer^  Bartlett  cfe  Co.  July  5,  1889,  the  said 
John  H.  Hagenah  went  to  Chicago,  to  see  Hihba/rdj  SpenceTy 
Bartlett  <&  Co,,  and  did  see  them  and  said  Stoddard  on  Sat- 
urday, July  6,  1889,  and  was  then  and  there  informed  by 
said  Stoddard,  in  effect,  that  he  would  be  in  Keedsburg  on 
the  following  Monday  evening,  and  would  help  him  out  of 
the  bush.  John  H.  Hagenah  thereupon  returned  to  Eeeds- 
burg  on  Sunday  morning,  July  7,  1889. 

On  Monday  morning,  July  8,  1889,  the  said  John  H. 
Hagenah  informed  the  firm  of  Morse,  Winchester  &  Keith, 
known  as  the  Citizens'  Bank  of  Eeedsburg,  of  his  trip  to 
Chicago,  his  indebtedness  to  Ilibiard,  Sjpericer,  Bartlett  i& 
Co,,  and  the  fact  that  he  expected  one  of  their  men  at 
Keedsburg  that  day.  Thereupon  John  H.  &  Peter  Hag- 
enah executed  to  the  said  Citizens'  Bank  a  note  for  $3,500, 
and  a  chattel  mortgage  upon  their  entire  stock  of  hardware, 
machinery,  tinware,  and  all  stock  of  every  description  on 
the  premises  described,  to  secure  the  same,  which  note  and 
chattel  mortgage  was  given  as  a  renewal  of  a  similar  note 
and  mortgage  given  by  them,  but  not  filed,  about  two  weeks 
before.  After  the  delivery  of  such  mortgage  to  the  Citi- 
zens' Bank,  and  the  filing  of  the  same,  the  said  Citizens' 
Bank  thereupon  took  possession  of  the  mortgaged  property. 
Upon  the  evening  of  the  same  day  said  Stoddard  came  to 
Keedsburg  from  Chicago,  and,  after  ascertaining  the  situ- 


Digitized  byVjOOQlC 


n.  JANUARY  TERM,  1890.  201 

Cribb  vs.  Hibbard,  Spencer,  Bartlett  &  Co.  and  others, 

ation,  and  that  the  Citizens'  Bank  had  obtained  and  filed 
said  chattel  mortgage,  he  thereupon  obtained  from  the  said 
J.  &  P.  Hagenah  a  note  executed  by  them,  dated  on  that 
day,  payable  to  Hihhardy  Spencer^  Ba/rtUtt  cfe  Co.  or  order, 
for  $9,787.17  with  interest  at  eight  per  cent.,  secured  by 
chattel  mortgage,  duly  filed,  on  the  same  property  described 
in  the  mortgage  to  the  Citizens'  Bank.  On  the  same  even- 
ing the  said  Stoddard  obtained  from  the  said  J.  &  P.  Hag- 
enah an  instrument  in  writing,  of  which  the  following  is  a 
copy :  "Assignment  of  Accounts.  For  value  received,  we 
do  hereby  sell,  assign,  and  transfer  unto  Hilhard^  Sj^eneeVy 
Bartlett  cfe  Cfa.,  of  Chicago,  His.,  all  the  accounts  contained 
in  this  ledger,  covering  accounts  due  us.  J.  H.  Hagenah. 
Petek  Hagenah.  Dated  July  8,  '89."  July  9,  1889,  the 
several  insurance  policies  on  said  mortgaged  property  were 
assigned  by  said  J.  &  P.  Hagenah  to  Hiblardj  Spencer^ 
Bartlett  <&  Co.  and  the  Citizens'  Bank,  mortgagee  in  posses- 
sion. At  the  several  dates  of  July  9,  10,  and  15,  1889,  the 
said  John  H.  and  Peter  Hagenah,  respectively,  gave  deeds 
of  their  individual  property  to  their  individual  creditors. 

July  20,  1889,  the  plaintiff  commenced  this  suit  against 
John  H.  and  Peter  Hagenah.  August  5,  1889,  the  said 
Mibbard,  Spencery  BaHlett  tfe  Co.  was  summoned  as  gar- 
nishee in  said  action.  August  13,  1889,  the  said  Hihha/rdy 
SpenceTy  Bartlett  <&  Co.  answered  said  garnishee,  and  de- 
nied any  and  all  indebtedness  to  the  said  J.  &  P.  Hagenah, 
and  also  denied  having  in  its  possession  any  property  be- 
longing to  them.  August  17, 1889,  the  plaintiff  took  issue 
on  said  garnishee  answer.  August  19,  1889,  the  plaintiff 
recovered  judgment  by  default  against  the  said  John  H.  & 
Peter  Hagenah  for  $868.41. 

Upon  the  trial  of  said  garnishee  action,  and  under  the 
direction  of  the  court,  the  jury  found  in  effect  as  matters 
of  fact  (1)  that  the  property  so  covered  by  the  chattel  mort- 
gage so  given  to  said  Citizens'  Bank  was  sold  by  them  under 
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the  stipulation  on  file  for  the  sum  of  $3,900;  (2)  that  said 
Citizens'  Bank,  before  the  sale  mentioned,  sold  a  part  of 
said  mortgaged  property  to  the  amount  of  $125,  of  which 
$81.37  was  received  by  them  in  cash;  (3)  that  said  Citizens' 
Bank  incurred  expenses  on  account  of  the  seizure,  custody, 
and  sale  of  said  mortgaged  property  to  the  amount  of 
$107.51 ;  (4)  that  said  Citizens'  Bank  was  entitled  to  interest 
on  the  mortgage  debt,  amounting  to  $44.34 ;  (5)  that  said 
JSzbiardy  Spencer^  Barilett  d;  Co.  had  collected  upon  the 
ledger  accounts  so  assigned  to  it  the  sum  of  $533.87,  and 
that  for  $333.24  thereof  it  had  taken  promissory  notes  from 
the  persons  from  whom  such  accounts  were  due ;  (6)  that 
said  chattel  mortgage  to  said  Citizens'  Bank  was  and  is  a 
valid  security,  and  the  mortgagees  therein  were  entitled  to 
hold  the  proceeds  of  the  mortgaged  property  so  sold  for  the 
'amount  of  their  debt,  interest,  and  expenses,  as  above  found, 
less  the  amount  of  sales  made  by  them  prior  to  the  final 
sale,  to  wit,  for  the  sum  of  $3,526.85,  and  that  the  balance 
of  said  $3,900,  being  $373.15,  should  be  paid  into  court,  to  be 
disposed  of  as  the  judgment  therein  should  provide ;  (7)  that 
the  said  chattel  mortgage  so  given  to  Hilha/f'd^  Spen^^er, 
Bartleit  <&  Co.y  as  well  as  the  assignment  of  the  accounts  of 
the  firm  of  J.  &  P.  Hagenah  to  said  corporation,  was  made 
for  the  benefit  thereof,  and  for  the  benefit  of  the  firm  of 
Cribben,  Sexton  &  Co.  to  the  amount  of  $476.81,  being  the 
accounts  so  assigned  by  them  to  said  corporation,  and  that 
said  mortgage  and  assignment  were  and  are  fraudulent  and 
void,  as  being  in  effect  an  assignment  for  the  benefit  of 
creditors,  not  executed  as  prescribed  by  law;  that  said 
Sibhardy  SpenoeTy  JSartleU  t&  Co.  was  chargeable  as  such 
garnishee  for  and  on  account  of  said  $373.15,  and  for  and 
on  account  of  said  book-accounts  so  assigned  to  it  as  above 
found,  and  for  the  collections  realized  therefrom  and  the 
promissory  notes  taken  on  account  thereof;  that  the  said 
Citizens'  Bank  was  in  no  manner  chargeable  as  garnishee  in 
the  action. 
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Thereupon  judgment  was  entered  against  the  said  Hib- 
ha/rdy  Spencer  J  Ba/rUett  <&  Go,^  as  such  garnishee,  for  the  said 
sum  of  $583.87,  and  $373.15,  making  $907.02,  and  the  same 
was  thereupon  directed  to  be  paid  over  to  the  receiver  ap- 
pointed in  said  action,  and  by  him  to  be  thereupon  paid  as 
therein  directed.  From  that  part  of  said  judgment  in  favor 
of  the  plaintiff  and  against  the  said  Sihha/rd^  Spencer ^  Bart- 
lett dk  Co.^  said  corporation  appeals. 

O,  Stevens,  attorney,  and  William  F.  ViZds,  of  counsel, 
for  the  appellant. 

S.  U.  Pinney  and  A,  Z.  Sanborn^  for  the  respondent. 

Cassoday,  J.  There  is  no  statute  in  this  state  prevent- 
ing any  failing  or  insolvent  debtor  Jrom  paying  or  securing 
one  or  more  of  his  creditors  in  preference  to  others,  except 
as  provided  in  ch.  349,  Laws  of  1883,  and  ch.  451,  Laws  of 
1887,  being  sec.  1693<z,  S.  &  B.  Ann.  Stats.  Those  acts 
avoid  certain  securities  and  liens  obtained  in  the  ordinary 
way  only  when  the  debtor  makes  an  assignment  for  the 
benefit  of  his  creditors  within  sixty  days  after  giving  the 
securities  or  liens.  To  preserve  such  preferences,  it  is  only 
necessary  for  the  debtor  to  refrain  from  making  such  as- 
signment during  the  sixty  days  mentioned,  and  this  he  will 
always  do  when  he  really  desires  to  continue  such  prefer- 
ence. Since  such  is  ordinarily  his  desire,  the  provisions  for 
avoiding  such  securities  and  liens  are  very  seldom  available, 
and  hence  are  of  very  little  practical  value.  It  is  true  that 
except  for  the  wages  of  laborers,  servants,  and  employees, 
the  act  of  1883  avoids  "  any  and  all  assignments  "  thereafter 
"  made  for  the  benefit  of  creditors,"  which  "  contain  or  give 
any  preference  to  one  creditor  over  another  creditor ; "  but 
that  is  only  operative  when  such  preference  is  contained  or 
given  m  ^  assignment  itself y  and  th^n  its  effect  is  to  wholly 
avoid  such  assignment.  WhUe  the  debtor  is  thus  precluded 
from  giving  any  such  preference  in  or  by  any  such  assign- 
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ment,  yet  by  refraining  from  making  any  such  assignment 
he  is  otherwise  left  as  free  to  give  such  preferences  as  at  com- 
mon law.  This  may  work  serious  mischief  in  certain  cases, 
but  courts  are  not  at  liberty  to  make  or  alter  statutes,  but 
are  bound  so  far  as  possible  to  enforce  them. 

The  statutes  also  provide  that "  all  tJ^Zt/n^ary  assignments 
or  transfers  whatever  of  any  real  estate,  chattels  real,  goods 
or  chattels,  rights,  credits,  moneys,  or  effects,  ybr  the  lenejit 
of  or  in  trust  for  creditors^  shall  be  void  as  against  the  cred- 
itors of  the  person  making  the  same,  unless  the  assignee 
shall  be  a  resident  of  this  state,"  and  the  assignment  is 
executed  as  therein  required.  Sec.  1694,  R.  S.  It  is  only 
such  "  volunt^y  assignments  or  transfers  "  as  are  made  to  a 
nonresident  assignee,  or  as  are  not  thus  executed,  or  as 
contain  or  give  such  preference,  which  thus  come  under  the 
condemnation  of  the  statute ;  but  all  such  voluntary  assign- 
ments or  transfers  are  thereby  expressly  prohibited.  Thus, 
in  Winner  v.  JToyt,  66  Wis.  227,  the  debtors  transferred  aU 
their  firm  and  individual  property  not  exempt,  by  means  of 
six  chattel  mortgages  and  five  assignments,  running  to  five 
different  creditors,  and  aU  given  at  substantially  the  same 
time,  in  pursuance  of  the  same  agreement,  for  the  same 
common  purpose,  and  in  relation  to  the  same  subject-mat- 
ter, with  the  understanding  and  intent  that  one  of  such 
creditors,  for  himself  and  as  agent  or  trustee  for  the  others, 
should  take  immediate  possession,  which  he  did,  and  then 
convert  the  same  into  money  and  divide  the  same  pro  rata 
among  such  favored  creditors,  and  with  the  expectation 
and  intent  on  the  part  of  the  debtors  that  in  case  of  any 
surplus  the  same  would  go  to  the  unsecured  creditors ;  and 
it  was  held  that,  under  the  circumstances  mentioned,  such 
eleven  written  instruments  should  be  construed  together  as 
constituting  but  one  instrument  in  law,  and  that  when  so 
construed  they  were  in  legal  effect  a  voluntary  assignment 
or  transfer  within  the  meaning  of  the  statute  cited. 


Digitized  byVjOOQlC 


77-  JANUAKY  TEEM,  1890.  205 

Cribb  va  Hibbard,  Spencer,  Bartlett  &  Ca  and  others. 

The  principles  of  that  decision  have  since  been  expressly 
sanctioned  by  other  courts  of  high  authority.  WMte  v.  Coiz- 
ha/usen^  129  IT.  S.  341 ;  Richmond  v.  Mississippi  MillSy  52 
Ark.  30;  Futney  v.  Frdslebm,  11  S.  E.  Kep.  (S.  C),  337; 
Straw  V.  JenkSj  43  N.  W.  Kep.  (Dak.),  944;  Borms  v.  Carter ^ 
20  Neb.  566;  S.  C.  22  Neb.  495-517;  Ila/nfard  OU  Co.  v. 
First  Nat.  BamJc^  126  IlL  591.  Some  of  these  cases  were 
under  statutes  which  avoided  the  preference,  merely  leav- 
ing the  transaction  to  stand  as  a  valid  assignment  for  the 
benefit  of  all  creditors.  Such  statute  may  be  preferable  to 
ours,  which  under  certain  circumstances  requires  the  courts 
to  avoid  a  preference  desired  and  made  by  a  debtor  in  order 
to  enforce  a  preference  against  the  will  of  such  debtor. 
The  facts  in  some  of  these  cases  were  much  less  favorable 
to  holding  the  transaction  to  be  in  effect  a  voluntary  assign- 
ment for  the  benefit  of  creditors,  than  in  Winrwr  v.  Hoyt^ 
supra. 

The  facts  in  that  case  were  peculiar,  as  already  indicated, 
and  such  as  inevitably  led  to  the  conclusion  there  reached. 
That  conclusion  was  so  reached  on  the  theory  that  a  court 
of  equity  was  bound  to  regard  the  substance,  object,  and 
effect  of  the  whole  transaction  when  taken  together,  rather 
than  the  mere  form  of  the  details  resorted  to  in  order  to 
evade  the  condemnation  of  the  statutes.  Attempts  have 
since  been  mad,e  to  apply  the  principles  of  that  case  to  some 
of  such  details  when  standing  alone.  Thus  in  Iloey  v, 
Pierron^  67  Wis.  262,  a  failing  debtor  executed  four  chattel 
mortgages  upon  his  stock  of  goods  to  his  wife  and  two 
other  persons  respectively,  who  thereupon  took  possession 
and  proceeded  to  sell  the  goods  under  the  mortgages  in  the 
ordinary  way,  but  it  did  not  appear  that  the  mortgages 
covered  all  of  the  debtor's  property,  and  there  was  no  as- 
signment of  any  accounts,  assets,  or  things  in  action,  nor 
intent  to  defraud,  nor  any  trust  relation ;  and,  distinguish- 
ing Winner  v.  Hoyt^  it  was  held  in  effect  that  the  transac- 
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tion  did  not  constitute  a  voluntary  assignment  within  the 
meaning  of  the  statute  cited,  and  was  therefore  valid  as 
against  attaching  creditors.  In  Chicdgo  Coffin  Co.  v.  Max- 
well, 70  Wis.  282,  an  attorney  at  law  having  in  his  hands 
for  collection  several  claims  against  insolvent  debtors,  and 
in  consideration  of  an  extension  of  the  time  of  the  pay- 
ment thereof,  obtained  from  them  a  note  for  the  amount  of 
such  claims,  secured  by  a  chattel  mortgage  upon  most  of 
their  property,  both  running  to  himself,  for  the  benefit 
of  such  creditors,  but  without  his  knowing  that  such  debtors 
were  then  insolvent  or  owed  other  debts ;  and,  following 
Co/rter  v.  Rewey,  62  Wis.  552,  and  distinguishing  Winner 'o. 
IToyt,  it  was  held  that  the  transaction  did  not  amount  to  an 
assignment  for  the  benefit  of  creditors  within  the  meaning 
of  the  statute  cited,  and  hence  was  valid.  In  Memeshevmer 
V,  Kennedy,  75  Wis.  411,  each  of  two  creditors,  knowing  his 
debtor  to  be  insolvent,  obtained  a  chattel  mortgage  on  sub- 
stantially all  the  debtor's  property  not  exempt  to  secure 
such  debt,  and  in  the  absence  of  any  evidence  of  fraud  it 
was  held  that  the  transaction  did  not  constitute  a  voluntary 
assignment  within  the  meaning  of  the  statute  cited,  and 
was  therefore  valid.  To  the  same  effect  is  Stevens  v.  Breen, 
75  Wis.  595.  Similar  rulings  have  been  made  in  other  courts : 
Gage  v.  Parry,  69  Iowa,  605 ;  Fecheimer  v.  Bobertson,  13 
S.  W.  Eep.  (Ark.),  423. 

In  the  absence  of  fraud  the  statute  expressly  authorizes 
security  by  way  of  chattel  mortgages.  Sec.  2314,  E.  S.  The 
mere  fact  that  a  debtor  is  insolvent  does  not  prevent  his 
creditor  from  obtaining  from  him  such  security  in  good 
faith.  Such  chattel  mortgage  is  little  more  than  a  mere 
pledge  of  the  property  mortgaged  for  the  security  of  the 
debt.  Whatever  remains  of  such  property  after  the  pay- 
ment of  such  debt  reverts  to  the  debtor,  and  becomes  sub- 
ject to  the  payment  of  other  debts.  The  transaction  is 
wholly  between  the  parties  to  the  mortgage,  and  is  in  no 
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sense  for  the  benefit  of  and  in  trust  for  other  creditors.  A 
voluntary  assignment  for  the  benefit  of  or  in  trust  for  cred- 
itors is  for  a  different  purpose^  and  creates  different  rela- 
tions. Since  the  right  to  give  and  obtain  such  chattel 
mortgages  by  way  of  security  is  expressly  given  by  statute, 
the  other  provisions  of  the  statutes  cited,  which  avoid  "  all 
voluntary  assignments  or  transfers  ...  for  the  benefit 
of  or  in  trust  for  creditors,"  when  not  made  as  therein  pre- 
scribed, cannot  fairly  be  construed  as  including  such  chattel 
mortgages.  The  mortgage  in  question  did  not  cover  the 
property  of  the  individual  members  of  the  firm ;  nor  does 
it  appear  that  it  covered  aU  the  firm  property.  Such  being 
the  law,  there  would  seem  to  be  no  question  upon  the  un- 
disputed facts  in  the  record  but  what  J3tbba/rd^  Spencer j 
BwrUett  cfe  Co.  had  the  legal  right  to  obtain  the  mortgage 
in  question  in  the  manner  stated,  to  secure  their  indebted- 
ness against  the  firm.  That  mortgage  was  taken  subject  to 
the  one  to  the  Citizens'  Bank,  which  firm  was  in  possession 
of  the  mortgaged  property  at  the  time.  There  was  no  col- 
lusion between  that  bank  and  Hibbard^  Spencer^  Ba/rUett  c6 
Co.^  each  of  which,  in  the  matter  of  taking  such  securities, 
acted  independently  and  for  itself.  The  insurance  policies 
were  manifestly  assigned  to  such  mortgagees  to  keep  them 
in  force.  The  account  due  Cribben,  Sexton  &  Co.  had  been 
sold,  assigned,  and  transferred  to  Hihhard^  Sjpencer^  Ba/rUett 
(b  Co.  five  days  before,  and  to  aU  appearances  thereupon 
became  the  sole  property  of  the  latter.  There  seems  to  be 
no  valid  objection  to  that  mortgage  when  considered  by 
itself. 

It  only  remains  to  be  considered  whether,  after  having 
obtained  and  filed  the  chattel  mortgage,  the  taking  of  an 
assignment  of  the  ledger  accounts,  as  further  security  for 
the  same  indebtedness,  rendered  the  whole  transaction,  or 
even  such  assignment  of  the  ledger  accounts,  a  voluntary 
assignment  or  transfer  for  the  benefit  of  or  in  trust  for 
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creditors,  within  the  meaning  of  the  statutes  cited.  Such 
assignment  of  that  account  for  such  a  purpose  was  very 
much  in  principle  like  the  delivery  of  a  chattel  or  a  pledge 
to  secure  a  debt,  and  certainly  was  not  within  the  statute 
of  frauds.  Bank  of  JRiver  Falk  v.  Germa/n  Am,  Lis,  Co. 
72  Wis.  538.  Whether  such  assignment  and  the  mortgage 
are  considered  together,  or  the  assignment  of  the  account 
i5  considered  separately,  there  are  manifestly  absent  from 
the  transaction  several  elements  which  were  present  in 

Winner  v.  Hoyt  Some  of  these  have  been  considered  by 
this  and  other  courts.  Thus  in  Landauer  v.  Victor ^  69  Wis. 
441,  the  attachment  suit  was  advised  and  instigated  by  the 
insolvent  debtors,  but  it  was  said  by  Mr.  Justice  Lyon,  in 
behalf  of  the  court :  "  In  the  present  case  the  debtors  did 
not  dispose  of  aU  their  property  by  consenting  to  the  attach- 
ment suits.  Neither  was  it  aU  seized  by  virtue  of  such  at- 
tachments, or  sold  upon  the  executions  issued  upon  the 
judgments  thereafter  obtained.  The  record  in  the  action 
for  a  dissolution  of  the  partnership  shows  that  there  still 
remained  a  large  amount  of  outstanding  obligations  due  the 
debtors,  not  disposed  of  by  them,  and  not  interfered  with 
by  the  attaching  creditors,  but  which  remained  subject  to 
be  applied  by  the  court  as  required  by  law.  Neither  was 
any  trustee  for  the  parties  provided  for  or  appointed.  In 
these  material  particulars  the   case  differs  from  that  of 

Winner  v.  Ifoyt,  and  they  take  it  out  of  the  rule  of  that 
case." 

In  Ingram  v.  Oshom,  70  Wis.  195,  the  insolvent  debtor 
sold  and  assigned  to  one  of  his  creditors  a  partly  executed 
contract,  being  all  the  property  he  had,  and,  distinguishing 

Winner  v.  JSoyt^  it  was  held  that  the  transaction  was  not  a 
voluntary  assignment  for  the  benefit  of  creditors  within 
the  meaning  of  the  statutes.  By  way  of  quotations  from 
standard  text-writers,  it  was  there,  in  effect,  said :  "  Volun- 
tary assignments  for  the  benefit  of  creditors  are  transfers. 
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without  comptdsion  of  law,  by  debtors,  of  some  or  all  of 
their  property  to  an  assignee  or  assignees,  in  trust,  to  apply 
the  same,  or  the  proceeds  thereof,  to  the  payment  of  some 
or  all  of  their  debts,  and  to  return  the  surplus,  if  any,  to 
the  debtor:  .  .  .  There  mttst  be  a  trust,  a  trustee,  cred- 
itors, and  cesttd  que  trusty  w^o  can  compel  an  enforcement 
of  the  trust,  in  order  to  constitute  an  assignment  for  the 
benefit  of  or  in  trust  for  creditors." 

To  a  similar  effect  are  Oreene  i&  Button  Co.  v.  Beming- 
tOThj  72  Wis.  648,  654;  Peninmla/r  Stove  Co.  v.  Sa^kety  74 
"Wis.  526;  Fa/rweU  v.  NUsaon,  24  N.  E.  Eep.  (lU.),  74.  Mr. 
Burrill  says:  "A  voluntary  assignment  for  the  benefit  of 
creditors  implies  a  trust,  and  contemplates  the  intervention 
of  a  trustee.  Assignments  directly  to  creditors,  and  not 
upon  trust,  are  not  voluntary  assignments  for  the  benefit 
of  creditors.  .  .  .  Unless  a  trust  is  thereby  created  hy 
the  assignor  in  favor  of  creditors,  such  conveyances  are  not 
within  the  class  of  instruments  known  as  assignments  for 
creditors.  It  is  not  essential,  however,  that  a  trustee  should 
be  named  as  such  in  the  instrument."  BurriU,  Assignm. 
§  3.  In  Fecheiiner  v.  Bdbertson,  13  S.  W.  Eep.  (Ark.),  423, 
Wi/mier  v.  Hoyt  is  expressly  distinguished,  and  it  was  said : 
"  In  this  cause  there  was  no  agreement  or  arrangement, 
express  or  implied,  for  a  trustee.  The  first  two  creditors 
were  present  by  their  attorney,  and  a  delivery  to  him  was 
a  delivery  to  them.  They  were  not  accountable  to  any  other 
creditor,  under  the  terms  of  the  deed  or  agreement  of  the 
parties,  for  any  part  of  the  money  received  from  sales  of 
property.  When  they  received  enough  to  satisfy  their  claims, 
they  delivered  all  remaining  property  to  the  creditors  named 
in  the  third  deed,  and  they  in  turn  represented  all  the  in- 
debtedness of  Johnson  &  Bolick,  and  are  not  answerable  to 
any  one  for  the  proceeds  of  sales,  except  to  the  mortgagors." 
In  Oage  v.  Parry,  69  Iowa,  605,  it  was  held,  in  effect,  that 
where  an  insolvent  firm  executed  three  several  chattel  mort- 
Vou77— 14 
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gaj;es  to  three  creditors,  respectiyely,  and  also  assigned  cer- 
tain book  accounts  to  a  fourth  creditor,  all  with  a  honafide 
intention  of  securing  such  particular  creditors,  respectively, 
the  transaction  did  not  operate  as  an  assignment  for  the 
benefit  of  creditors,  and  the  mortgages  were  therefore  valid. 

We  must  hold,  upon  principle  as  well  as  authority,  that 
neither  the  assignment  of  the  ledger  account  in  question, 
when  taken  by  itself,  nor  in  connection  with  the  chattel 
mortgage,  brings  the  case  within  the  principle  of  WiiifVMT 
t;.  Hoyt^  or  renders  the  transaction  a  voluntary  assignment 
or  transfer  for  the  benefit  of  or  in  trust  for  creditors  within 
the  meaning  of  the  statute.  • 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings 
according  to  this  opinion. 


Maokey  and  others,  Bespondents,  vs.  Michelstbtteb  and 
others,  imp..  Appellants. 

May  tS  —  June  fl,  1890. 

Debtor  and  creditor:  Equity:  Fraudulent  conveyance:  Adequate  remedy 
at  law:  Execution:  Attachment:  Priority  of  liens. 

Chattels  which  had  been  mortgaged  by  a  debtor  were  attached  m  an 
action  by  an  unsecured  creditor,  and  were  afterwards  sold  under 
an  execution  on  a  judgment  in  favor  of  another  unsecured  creditor, 
who  himself  purchased  the  goods  at  such  sale.  The  proceeds  of  tibe 
sale  were  in  the  hands  of  the  8heri£f.  Heldf  that  an  action  in  equity 
could  not  be  maintained  by  said  judgment  creditor  and  the  sheriff 
to  have  the  mortgages  declared  void  or  to  restrain  the  prosecution 
of  an  action  by  one  claiming  under  said  mortgages  against  the 
sheriff  for  a  conversion  of  the  goods.  The  remedy  at  law  was  ade- 
quate. The  judgment  creditor  might,  under  sec  2610^  R  S.,  become 
a  party  to  the  action  for  a  conversion  and  therein  attack  the  valid- 
ity of  the  mortgages;  and  the  priority  of  the  liens  of  the  different 
creditors  might  be  determined  by  the  court  on  motiocL 
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APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

Action  to  set  aside,  and  to  have  declared  null,  void,  and 
fraudulent  as  to  creditors,  three  chattel  mortgages  executed 
by  the  defendant  Henry  MicheUteUeT  to  the  defendants 
Morris  Michelstetter^  Arthur  MicheUteUer^  and  T.  J.  Ownr 
nrngJumvy  respectively,  and  a  sale  of  the  property  under  said 
mortgages  to  the  defendant  Morris  Michelstetter^  and  to 
enjoin  said  Morris  Michelstetter  from  prosecuting  an  action 
against  the  plaintiffs  Wevner  and  Ouyon  (the  sheriff  and 
his  deputy)  for  a  conversion  of  said  property,  which  had 
been  sold  by  them  under  and  by  virtue  of  an  execution 
issued  upon  a  judgment  in  favor  of  the  plaintiff  Mctchey 
and  against  the  defendant  Henry  Michelstetter.  The  plaint- 
iff Machey  was  himself  the  purchaser  at  said  execution  sale. 
The  defendants  Jansen,  McClurg,  and  Smith  are  creditors 
of  Henry  Michelstetter^  the  mortgagor,  and  had  attached  the 
property  in  question  after  the  execution  of  the  mortgages 
and  the  sale  thereunder  to  Morris  Michelstetter^  and  before 
the  issuance  of  the  execution  in  favor  of  the  plaintiff  MacTcey. 
A  part  of  the  relief  demanded  is  that  the  lien  of  said  attach- 
ing creditors  be  determined,  either  as  prior  to  that  of  the 
plaintiff  Mackey  or  as  subject  thereto.  Other  facts  stated 
in  the  complaint  will  sufficiently  appear  from  the  opinion. 

The  defendants  the  Michelstetters  and  Ownninghemi  de- 
murred to  the  complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  appealed 
from  an  order  overruling  such  demurrer. 

For  the  appellants  there  was  a  brief  by  D.  Buchomam,^  Jr.^ 
and  oral  argument  by  S.  N.  Dicld/nson. 

For  the  respondents  there  was  a  brief  by  Oriffin  <& 
Walmsleyy  and  oral  argument  by  H  B.  Walmsley. 

CoLB,  C.  J.  The  demurrer  to  the  complaint  should  have 
been  sustained  for  this  reason,  if  no  other,  that  the  plaintiff 
had  a  complete  and  adequate  remedy  at  law  and  there  was 
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no  necessity  for  invoking  the  jurisdiction  of  a  court  of 
equity  to  protect  his  rights.  He  claims  to  be  a  creditor  of 
Henry  MicheUtetieT.  He  has  obtained  a  judgment  on  his 
debt,  has  issued  an  execution  on  his  judgment  under  which 
the  sheriff  seized  and  sold  the  personal  property  which  the 
judgment  debtor  had  previously  mortgaged  to  the  creditors 
named.  The  action  proceeds  on  the  assumption  that  these 
chattel  mortgages  are  fraudulent  and  void  as  to  the  other 
creditors  of  the  mortgagor.  The  plaintiff  asks  the  inter- 
vention of  a  court  of  equity  to  declare  them  void  and  fraud- 
ulent as  to  such  creditors.  But  what  is  the  necessity  for 
such  an  adjudication?  If  these  chattel  mortgages  are  void 
as  to  such  creditors,  they  are  certainly  open  to  an  attack  on 
that  ground  in  an  action  at  law.  The  correctness  of  this 
view  cannot  be  successfully  denied.  Why,  then,  resort  to 
equity  to  obtain  a  decree  adjudging  the  chattel  mortgages 
nuU  and  void  as  to  creditors,  when,  if  such  is  their  char- 
acter, they  constitute  no  obstacle  whatever  to  the  creditors' 
collecting  their  debts  by  the  usual  legal  process?  Indeed, 
the  complaint  shows  that  the  plaintiff  Mackey  disregarded 
these  mortgages,  and  has  caused  the  mortgaged  property 
to  be  sold  on  an  execution,  and  that  his  co-plaintiffs  hold 
the  proceeds  of  the  sale  as  sheriff  and  deputy  sheriff.  It  is 
surely  not  necessary  that  there  be  a  judgment  declaring 
that  the  lien  of  the  attaching  creditors  on  the  fund  is  prior 
in  right  and  superior  in  equity  to  the  lien  of  the  chattel 
mortgages.  The  contest  between  the  different  creditors, 
as  to  whom  the  fund  belongs  to,  can  be  determined  on  a 
motion  by  the  court.  McDonald  v.  AUen^  37  Wis.  108; 
AUen  V.  Beekmcm^  42  Wis.  186.  There  is  no  necessity  for 
a  decree  declaring  the  priority  of  the  liens.  But  besides,  it 
appears  that  one  of  the  mortgagees  has  commenced  an  ac- 
tion of  trover  against  the  sheriff  and  his  deputy  for  the 
value  of  the  property  seized  and  sold  under  the  execution. 
Why  cannot  Mackey  apply  to  be  made  a  party  defendant 
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to  that  suit  under  sec.  2610,  R  S.,  when  he  will  be  in  a 
position  to  directly  attack  the  validity  of  the  plaintiffs, 
title,  which  is  involved  in  that  action?  For  it  is  evident 
that  Morris  Michelstetter^ s  right  to  the  property  in  question 
will  turn  upon  the  validity  of  his  chattel  mortgage  and 
the  legality  of  the  sale  made  under  it.  As  a  part  of  the 
relief  demanded  in  this  suit,  the  plaintiff  asks  that  Morris 
Michelstetter  be  perpetually  enjoined  from  prosecuting  an 
action  of  trover  for  the  value  of  the  property  which  the 
officers  sold  upon  the  execution.  But  we  are  at  a  loss  to 
know  upon  what  ground  or  principle  a  court  of  equity  will 
grant  such  relief.  If  Morris  Michelstetter  had  a  good  title 
to  the  mortgaged  property,  hfe  is  entitled  to  recover  its 
value.  But,  if  his  title  is  founded  upon  an  instrument 
which  is  fraudulent  as  to  the  mortgagor's  creditors,  it  can 
be  impeached  and  defeated  in  the  trover  action. 

In  any  view  which  we  have  been  able  to  take  of  the  case, 
we  see  no  necessity  for  bringing  this  equitable  action.  The 
questions  as  to  the  validity  of  the  chattel  mortgages,  and 
of  the  rights  of  the  parties  under  them,  can  be  fully  liti- 
gated and  determined  in  the  common-law  action  pending. 
There  are  no  special  circumstances  stated  which  render  a 
resort  to  equity  requisite  and  necessary  to  protect  the  par- 
ties' rights.  It  is  suggested  that  the  plaintiff  Mackey  may 
be  compelled  to  stand  by  and  see  questions  involving  his 
right  to  the  property  litigated  in  the  trover  action  to  which 
he  is  not  a  party.  But,  as  we  have  said,  he  can  become  a 
party  to  that  suit  on  application  and  showing  to  the  court 
that  he  is  interested  in  the  subject  matter  of  the  contro- 
versy. This  is  very  clear.  The  authority  given  the  court 
by  sec.  2610,  above  referred  to,  is  ample  for  the  purpose. 
It  is  said  a  court  of  equity  may  be  invoked  to  remove  con- 
veyances and  transfers  which  cloud  the  title  of  personal 
property.  Concede  that  to  be  so,  but  what  occasion  is 
there  for  invoking  such  jurisdiction  here?    The  remedy  at 
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law  is  plain,  adequate,  and  complete.  There  is  no  obstruc- 
.  tion  in  the  way  of  the  creditors  seizing  the  mortgaged  prop- 
erty on  execution,  as  the  complaint  shows.  The  property 
was  in  fact  seized  and  sold  in  the  ordinary  way.  The  con- 
test now  is,  Who  owned  the  property  at  the  time  it  was  so 
seized  and  sold?  A  court  of  law  is  entirely  competent  to 
settle  that  question,  and  is  the  proper  forum  to  decide  it, 
where  there  can  be  a  trial  by  jury.  It  is  said  the  facts 
stated  make  a  case  of  fraudulent  transfer  by  an  insolvent 
debtor,  within  the  decision  of  Winner  v.  Hoyt^  66  Wis.  227. 
Assume,  for  the  purposes  of  the  case,  that  this  is  so,  yet  why 
should  the  plaintiff  resort  to  equity,  when  the  pending  ac- 
tion of  trover  affords  a  complete  and  perfect  remedy  to 
settle  that  and  all  other  questions  affecting  the  title  to  the 
property  in  dispute?  An  adjudication  in  that  case  as  to  the 
validity  of  the  mortgages  will  be  final  and  conclusive  be- 
tween the  parties. 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  directions  to  dismiss  the 
complaint. 


Hoffman  and  another,  Respondents,  vs.  Chippewa  Couimr, 

Appellant. 

May  tS — Jtine  f i,  1890. 

Publication  of  list  of  unredeemed  lands  sold  for  taxes:  Agreement  for 
less  than  statutory  compensation:  EstoppeL 

Where  the  number  of  deecriptionB  in  the  list  of  unredeemed  lands 
sold  for  taxes  is  less  than  three  thousand,  the  printer  publishing 
such  list  is  entitled  to  the  compensation  prescribed  by  sec.  1174, 
R.  S.,  even  though  he  agreed  to  publish  the  same  at  a  less  rate. 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

Action  to  recover  the  sum  of  $865  for  the  publication,  in 

the  manner  prescribed  by  law,  of  a  list  containing  2850 
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descriptions  of  unredeemed  lands  which  had  been  sold  for 
taxes.  The  answer  admits  the  publication,  but  alleges  that 
it  was  made  by  the  plaintiffs  under  a  contract  with  the 
county  clerk  by  which  the  plaintiffs  agreed  to  publish  such 
list  for  the  sum  of  three  cents  for  each  description ;  that, 
but  for  the  offer  of  the  plaintiffs  to  publish  the  list  at  said 
rate,  the  clerk  would  have  caused  it  to  be  published  in  a 
newspaper  other  than  that  of  the  plaintiffs ;  and  that  the 
plaintiffs  are  estopped  from  questioning  the  validity  of  said 
contract.  The  answer  further  admits  an  indebtedness  of 
$85.60  to  the  plaintiffs  for  such  publication,  but  denies  that 
the  county  is  indebted  to  the  plaintiff  in  any  further  sum 
on  account  thereof. 

The  defendant  appeals  from  an  order  sustaining  a  gen- 
eral demurrer  to  the  answer. 

T.  J.  Cormory  for  the  appellant,  as  to  the  right  of  the 
county  clerk  to  make  the  contract  for  less  than  the  statu- 
tory compensation,  cited  StcUe  ex  rd.  Hvse  i?.  Dixon  Co.  24 
Neb.  106. 

For  the  respondents  there  was  a  brief  by  Dickinson  cfe 
BiLchaman^  and  oral  argument  by  S.  N.  Dickinson. 

Cole,  C.  J.  The  learned  circuit  court  sustained  the  de- 
murrer to  the  answer  of  the  defendant  on  the  ground  that 
the  statute  provided,  when  the  number  of  descriptions  in 
the  list  was  less  than  3,000,  the  printer  publishing  it  should 
receive  thirty  cents  for  each  lot  or  tract  in  the  list,  and  that 
this  was  controlling.  The  language  of  the  statute  is  cer- 
tainly clear  and  explicit  on  the  subject.  It  is  even  manda- 
tory in  form,  and  says  that  "  the  printer  who  shall  pubUsh 
the  list*  and  notice  of  the  time  when  the  redemption  of 
lands  sold  for  the  nonpayment  of  taxes  wiU  expire  shaU  re- 
cewe  thirty  cerdsfor  each  lot  or  tract  of  Icmd  in  such  list^for 
all  the  inseriions.^^  K.  S.  Sec.  1174.  Thus  the  statute  ex- 
pressly prescribes  the  fees  which  the  printer  shall  receive. 
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and  the  county  clerk  had  no  authority  to  make  a  contract 
which  changed  them.  The  statute,  indeed,  does  not  give 
the  clerk  any  power  to  contract  for  the  publication  of  the 
list  where  the  number  of  descriptions  in  the  list  does  not 
exceed  3,000.  He  is  required  to  cause  the  list  to  be  pub- 
lished as  the  statute  prescribes  (sec.  1170), —  that  is,  he  can 
select  or  designate  the  paper,  but  the  compensation  for  the 
service  has  been  fixed  by  the  legislature.  But,  when  the 
number  of  descriptions  in  the  advertised  list  exceeds  3,000, 
then  the  county  clerk  is  required  to  let  by  contract  the 
publication  to  the  lowest  bidder,  in  the  same  manner  and 
with  like  conditions  and  Umitations  as  the  county  treasurer 
is  authorized  to  contract  for  the  publication  of  list  of  lands 
for  delinquent  taxes  for  sale.    Sec.  1173. 

In  the  case  at  bar,  it  is  insisted  that  the  contract  which 
the  clerk  attempted  to  make  with  the  plaintiffs  amounted 
to  nothing  more  than  the  designation  of  the  paper  in  which 
the  list  should  be  published,  but  did  not  bind  or  compel  the 
plaintiffs  to  do  the  work  for  less  than  the  fees  fixed  by  law. 
The  principle  of  law  relied  on  is  that,  when  the  compensa- 
tion of  a  party  performing  services  for  the  state  is  fixed  by 
statute,  it  cannot  be  reduced  by  the  officer  or  person  by 
whom  he  is  employed;  and,  since  here  the  statute  expressly 
declares  that  the  printer  shall  receive  thirty  cents  for  each 
lot  or  tract  of  land  in  the  advertised  list,  the  compensation 
could  not  be  diminished  by  any  arrangement  or  contract 
which  the  county  clerk  might  make  in  respect  thereto. 
This  contention  of  counsel  is  sustained  by  a  number  of  well- 
considered  decisions.  Goldaboroiigh  v.  TJ.  S.  Taney's  Dec.  80 ; 
People  ex  rd,  Satterlee  v.  Boa/rd  of  Police^  75  N.  T.  38 ; 
People  ex  rd.  Ryan  v.  French^  91  IS.  Y.  265 ;  Kehn  v.  State^ 
93  K.  Y.  291 ;  Riley  v.  Mayor,  96  K  Y.  331.  The  follow- 
ing cases  have  likewise  a  bearing  on  the  question  we  are 
considering:  BeaZ  v.  St.  Croix  Co.  13  Wis.  500;  Staie  exrd. 
Newdl  V.  Purdy,  36  Wis.  213 ;  State  v.  Mayor,  15  Lea,  697 ; 
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JEdmondson  v.  Jersey  City^  48  N.  J.  Law,  121.  We  have 
already  stated  that  the  clerk  had  no  power  to  enter  into 
any  contract  for  the  publication  in  this  case.  He  was  only 
authorized  to  select  the  paper  in  which  the  publication 
should  be  made. 

The  only  doubt  I  have  had  in  the  case  grows  out  of  this 
fact :  The  answer  shows  that  the  plaintiffs  filed  with  the 
county  clerk  an  oflfer  in  writing  to  print  the  delinquent  list 
in  their  paper  for  three  cents  for  each  description,  and 
tendered  a  bond  for  the  faithful  performance  of  the  work. 
On  the  good  faith  of  this  offer  or  proposition  the  clerk 
doubtless  entered  into  the  contract  which  he  made  with 
them.  While  it  is  clear  that  he  had  no  authority  in  law  to 
make  such  a  contract,  still  I  have  had  some  doubt  whether 
they  were  not  bound  to  stand  by  the  proposition  which 
they  made.  It  is  true  this  was  for  much  less  than  the  rate 
of  compensation  fixed  by  the  statute.  But  could  they  not 
waive  a  provision  for  their  benefit  ?  And,  having  voluntarily 
done  so,  is  not  the  offer  or  proposition  binding  upon  them? 
But  to  this  view  it  is  answered  that  the  doctrine  of  waiver 
or  estoppel  has  no  application  to  the  case,  and  cannot  be 
invoked  to  aid  the  defendant  county;  that  the  law  does  not 
sanction  the  principle  that  an  oflScer  shall  make  a  contract 
to  reduce  the  compensation  fixed  by  statute  for  services. 
In  some  of  the  cases  above  cited  the  facts  showing  waiver 
were  quite  as  strong  as  in  this  case,  but  the  courts  gave  no 
effect  to  them.  In  People  ex  rd.  SaUerlee  v.  Board  of  Police^ 
75  N.  T.  38,  it  is  said :  "  There  is  no  principle  upon  which 
an  individual  appointed  or  elected  to  an  oflBcial  position  can 
be  compelled  to  take  less  than  the  salary  fixed  by  law.  The 
acceptance  and  discharge  of  the  duties  of  the  oflftce  after 
appointment  is  not  a  waiver  of  the  statutory  provision  fix- 
ing the  salary  thereof,  and  does  not  establish  a  binding  con- 
tract to  perform  the  duties  .  .  .  for  the  sum  named. 
The  law  does  not  recognize  the  principle  that  a  board  of 
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officers  can  reduce  the  amount  fixed  by  law  for  a  salaried 
officer,  and  procure  officials  to  act  at  a  less  sum  than  the 
statute  provides,  or  that  such  officials  can  make  a  binding 
contract  to  that  effect.  The  doctrine  of  waiver  has  no  ap- 
plication to  any  such  case,  and  cannot  be  invoked  to  aid  the 
respondent."  The  same  principle  is  recognized  and  en- 
forced in  ITehn  v.  State^  93  N.  T.  291,  and  RUey  v.  Mayo7% 
96  N.  T.  331,  and  the  reason  for  the  rule  applies  in  fuU 
force  here.  For  reasons  satisfactory  to  the  legislature,  it 
saw  fit  to  prescribe  the  amount  of  compensation  which  the 
printer  should  receive  for  the  service.  Whether  it  was 
thought  that  this  compensation  would  secure  better  service, 
or  greater  faithfulness  in  the  execution  of  the  work,  we  can- 
not telL  It  is  sufficient  to  say  that  the  law  is  so  enacted, 
and  the  courts  must  conform  to  it. 

It  follows  from  these  views  that  the  order  of  the  circuit 
court  must  be  affirmed,  and  the  cause  be  remanded  for 
further  proceedings  according  to  law. 

By  the  Court — It  is  so  ordered. 


Patbt,  Eespondent,  vs.  The  Chicago,  St.  Paul,  Minnbaf- 
ous  &  Omaha  Railway  Company,  Appellant. 

May  24 — June  f  i,  1890, 

Baibroads:  Carriers:  Putting  off  passenger  not  paying  fare:  Punitory 
damages:  Beversal  of  judgment 

1.  Plaintiff,  having  a  ticket  over  another  road,  got  by  mistake  upon  (me 
of  the  defendant's  trains  which  did  not  go  to  her  destination.  The 
conductor  put  her  off  at  a  fl^  station  for  both  roads.  The  depot  at 
such  station  was  closed  at  the  time,  and  a  dwelling-house  near  by 
was  also  temporarily  locked.  The  plaintiff  and  her  two  children 
were  obliged  to  wait  for  a  train  several  hours  without  shelter,  and 
her  exposure  was  followed  by  a  severe  illness.  The  testimony  was 
conflicting  as  to  whether  she  showed  her  ticket  to  the  brakeman  on 
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entering  the  defendant's  train,  and  also  as  to  whether'the  conductor 
demanded  payment  of  fare.    Held: 

(1)  If  she  showed  her  ticket  to  the  brakeman,  the  conductor  was 
not  justified  in  putting  her  off  at  the  flag  station  unless  that  was  a 
reasonably  safe  and  convenient  point  from  which  she  could  most 
expeditiously  reach  a  train  on  the  proper  road. 

(2)  If  she  did  not  show  her  ticket  to  the  brakeman,  and  if  the 
conductor  demanded  fare  of  her  which  she  did  not  pay,  he  was 
justified,  under  sec.  1818,  B.  &,  in  putting  her  off  atthe  fli^  station. 
If  that  station  was  not  a  **  usual  stopping  place  "  it  was  at  least 
"near  a  dwelling-house^"  and  it  is  immaterial  that  the  occupant  of 
such  house  was  temporarily  absent  and  the  house  closed  while  the 
plaintiff  was  there. 

(3)  There  being  no  evidence  that  the  conductor  acted  in  a  reck- 
less, wanton,  or  insulting  manner,  or  that  he  was  infiuenced  by 
malice  or  any  other  improper  motive,  the  plaintiff  could  not  recover 
punitory  damages. 

2.  An  error  in  authorizing  the  jury  to  give  punitory  damages  in  a  case 
in  which  they  are  not  recoverable  will  work  a  reversal  where  it  can- 
not be  determined  &om  the  verdict  whether  dr  not  it  includes  such 
damages. 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

This  action  was  commenced  in  September,  1888,  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been 
sustained  by  the  plaintiff  by  reason  of  the  negligence  of  the 
agents  and  employees  of  the  defendant  company  operating 
a  train  of  cars  upon  its  railroad.  At  the  time  of  the  alleged 
injury  (November  14, 1885)  the  plaintiff  resided  eight  miles 
from  Boyd,  a  station  on  the  Wisconsin  Central  Eailroad, 
understood  to  be  about  eighteen  miles  east  or  northeast  of 
Chippewa  Falls.  She  was  then  thirty-three  years  old,  was 
a  healthy  woman,  and  had  a  husband  and  several  children. 
On  the  morning  of  the  day  last  aforesaid,  she  purchased  a 
ticket  on  said  Central  Eailroad  to  Eau  Claire  and  return, 
and  went  to  Eau  Claire  on  that  railroad.  She  had  with 
her  two  of  her  children, —  a  girl  six  years  old,  and  another 
eighteen  months  old.  The  Central  road  going  from  Boyd 
to  Eau  Claire  passes  through  Chippewa  Falls  and  a  flag- 
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station  called  Badger  MiUs,  about  midway  between  Eau 
Claire  and  Chippewa  Falls,  and  distant  some  five  or  six  miles 
from  each  of  those  places.  The  railroad  of  the  defendant 
company  (which  for  convenience  will  be  called  the  Omaha 
road)  extends  from  Eau  Claire  to  Chippewa  Falls  and  be- 
yond. It  is  understood  that  the  two  companies  occupy  the 
same  depot  in  common  at  Eau  Claire.  At  Badger  Mills  the 
two  roads  are  within  twenty  feet  of  each  other,  but  at 
Chippewa  Falls  the  two  depots  were  a  considerable  distance 
apart  at  that  time.  The  Omaha  road  from  the  latter  point 
diverges  from  the  Central  road  to  the  northwest,  and  does 
not  go  to  Boyd. 

About  noon  of  November  14, 1885,  the  plaintiff  went  to 
the  depot  at  Eau  Claire,  and  upon  a  train  on  the  Omaha 
road,  going  north  to  Chippewa  Falls  and  beyond.  She  tes- 
tified that,  as  she  went  upon  the  train,  she  showed  the  con- 
ductor thereof  her  return  ticket  on  the  Central  road,  and  he 
assisted  her  to  go  upon  the  train  with  her  children.  Her 
counsel  concedes,  however,  that  this  was  a  brakeman,  in- 
stead of  the  conductor.  The  conductor  testified  that  he  did 
not  see  the  plaintiff  until  after  the  train  started.  The  brake- 
man  testified  that  he  saw  the  plaintiff  at  the  train,  and 
asked  her  if  she  was  going  to  Chippewa  Falls,  and  she 
answered,  "Yes;"  also,  if  she  had  a  ticket  on  the  Omaha, 
to  which  she  answei'ed  "  Tes ; "  and  that  he  then  assisted 
her  to  go  upon  the  train.  He  further  testified  that  he  did 
not  require  her  to  show  her  ticket  (as  he  should  have  done) 
because  she  was  burdened  with  her  children  and  several 
bundles,  and  he  thought  it  would  be  inconvenient  for  her 
to  do  so. 

Soon  after  the  train  left  Eau  Claire,  the  conductor  called 
upon  the  plaintiff  for  her  ticket,  and  she  presented  to  him 
her  return  ticket  to  Boyd  on  the  Central  road.  He  did  not 
retain  it.  The  plaintiff  testified  that  he  said  nothing  to 
her,  or  nothing  she  understood.    It  appears  that  the  plaiut- 
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iff  is  a  French  woman,  and  conld  neither  speak  nor  under- 
stand the  English  language.  She  farther  testified  that,  when 
the  train  stopped  at  Badger  Mills,  the  conductor  took  her 
little  girl  by  the  hand  and  led  her  out  of  the  car.  She  fol- 
lowed them,  and  he  helped  her  off  the  cars  with  her  chil- 
dren and  bundles,  saying  nothing  to  her,  and  the  train 
moved  on.  The  condu6tor  testified  that  when  plaintiff  pre- 
sented her  ticket  he  told  her  he  could  not  honor  it,  and  she 
would  have  to  pay  her  fare  to  Chippewa  Falls,  and  that  she 
said  in  broken  English  she  had  no  money;  that  he  told  her 
if  she  had  no  money,  she  had  better  get  off  at  Badger  Mills, 
and  take  the  Central  train  there,  on  account  of  the  location 
of  the  depots  at  Chippewa  Falls,  because  at  the  latter  place 
she  would  require  money  to  get  to  the  Central  depot.  The 
brakeman  testified  that,  by  direction  of  the  conductor,  he 
assisted  her  to  get  off  the  train  with  her  children  and  pack- 
ages. 

Badger  MiUs  was  a  flag  station  for  both  roads.  Up  to 
the  preceding  February  the  Central  company  kept  a  man 
there  to  flag  trains  on  that  road  when  there  were  passen- 
gers for  such  trains.  At  that  time  the  flagman  died,  after 
which  either  his  widow,  or  persons  who  desired  to  go  upon 
the  road,  would  flag  approaching  trains.  The  Central  com- 
pany had  a  depot  there,  but  it  was  closed.  There  was  also 
a  dweUing-house  near  the  depot  and  tracks,  which,  at  the 
time  the  plaintiff  was  left  there,  was  occupied  as  a  resi- 
dence by  the  widow  of  the  flagman,  but  at  that  particular 
time  she  was  absent  a  few  hours  at  the  house  of  her  son, 
half  a  mile  distant,  and  her  house  was  closed  and  locked 
during  the  time  plaintiff  was  there.  The  depot  was  also 
closed  and  fastened.  The  only  other  building  there  was 
an  open  shed.  There  were  several  other  dwelling-houses 
within  about  half  a  mile  of  the  depot,  but  none  in  sight  of  it. 

TBhe  weather  seems  to  have  been  quite  cold  and  inclement, 
and  the  plaintiff  and  her  children  were  not  very  warmly 
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clad.  She  tried  to  get  into  the  deppt^  and  into  the  dwell- 
ing-house, but  failed.  S^he  went  into  the  shed,  but  after- 
wards left  it  and  wandered  up  and  down  the  track  looking 
for  assistance.  She  wrapped  her  shawl  about  her  infant  to 
keep  her  from  freezing.  She  was  greatly  frightened  by  her 
situation,  and  feared  they  would  all  perish.  After  she  had 
been  there  about  an  hour, — perhaps  a  little  less, — a  gentle- 
man came  along  the  track  to  where  she  was.  She  could 
not  make  him  understand  her  by  talking  to  him,  but  showed 
him  her  return  railroad  ticket,  which  explained  to  him  the 
situation.  He  humanely  remained  with  her  until  a  train 
from  Eau  Claire  upon  the  Central  road  approached.  He 
flagged  and  stopped  it  and  put  her  and  her  children  on 
board  of  it.  It  is  a  matter  of  regret  that  the  name  of  this 
gentleman  is  not  disclosed,  for  it  would  be  a  pleasure  to 
record  it  here.  When  the  plaintiff  got  on  the  train  her  in- 
fant was  chilled  almost  or  quite  to  the  point  of  insensibility, 
but  the  conductor  and  a  lady  passenger  soon  restored  it  by 
rubbing  its  limbs,  and  it  does  not  appear  that  any  bad  re- 
sults followed.  The  plaintiff  met  her  husband  at  Boyd. 
She  was  very  iU,  but  was  so  far  restored  by  stimulants  or 
warm  drinks  that  she  was  able  to  ride  home  in  a  wagon  the 
same  evening.  The  testimony  shows  that  she  was  seriously 
ill  after  that  time  for  many  days,  and  tends  to  show  that 
she  still  suffers  from  the  shock  to  her  nervous  system.  She 
was  five  months  advanced  in  pregnancy  at  the  time,  but 
had  no  miscarriage,  and  it  does  not  appear  that  the  child 
of  which  she  was  delivered  four  months  later  was  injured 
by  her  exposure. 

The  conductor  of  the  Omaha  train,  who  thus  left  the 
plaintiff  at  Badger  Mills,  testifies  that  shortly  thereafter 
the  company  questioned  him  concerning  the  affair,  and  the 
brakeman  testifies  that  he  was  asked  about  it  two  or  three 
weeks  after  it  occurred,  but  does  not  say  by  whom.  This 
is  all  the  testimony  tending  to  charge  the  defendant  corn- 
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pany  with  knowledge,  before  this  action  was  brought,  of  the 
conduct  of  such  conductor  and  brakeman  on  the  occasion 
in  question,  or  of  what  the  plaintiff  claimed  their  conduct 
to  have  been.  The  court,  among  other  things,  charged  the 
jury  as  follows :  "  If  you  believe  from  the  evidence  that 
the  defendant  is  liable,  and  that  the  wrongful  act  was  done 
in  a  reckless  or  wanton  manner,  or  that  there  were  circum- 
stances of  aggravation  in  the  conduct  of  defendant's  serv- 
ants, you  will  not  be  limited  in  assessing  damages  to  the 
actual  or  compensatory  damages,  but  may  give  the  plaintiff 
a  further  sum  as  exemplary  damages  by  way  of  punish- 
ment for  the  wrongful  act  and  as  an  example  to  others ; 
and  for  such  damages  you  may  assess  such  sum  as  you  deem 
just  under  the  circumstances  of  the  case  as  shown  by  the 
evidence." 

Motions  for  a  nonsuit,  and  that  a  verdict  be  directed  for 
the  defendant,  were  respectively  denied  by  the  court.  The 
jury  found  for  the  plaintiff  and  assessed  her  damages  at 
$5,000.  A  motion  by  defendant  for  a  new  trial  was  denied, 
and  judgment  entered  for  the  plaintiff  pursuant  to  the  ver- 
dict.   The  defendant  appeals  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Ja%.  H.  Howe  and 
Z.  J.  Ru%k^  and  oral  argument  by  Mr.  Howe. 

For  the  respondent  there  was  a  brief  by  Anderson  cfe 
Bowe^  and  oral  argument  by  J.  B,  Anderson. 

Lyon,  J.  I.  The  rulings  of  the  circuit  court  denying  the 
respective  motions  of  the  defendant  for  a  nonsuit,  that  the 
court  direct  a  verdict  for  the  defendant,  and  for  a  new  trial, 
raise  the  question  whether  the  testimony  was  suflBcient  to 
authorize  the  court  to  submit  to  the  jury  the  question  of 
defendant's  liability  in  the  action.  The  defendant  is  thus 
liable  if  the  negligence  or  wrongful  acts  of  its  conductor  or 
brakeman  on  the  train  from  which  plaintiff  was  put  off  at 
Badger  Mills  was  the  proximate  cause  of  the  injuries  of 
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which  she  complains,  unless  she  also  ,was  guilty  of  negli- 
gence which  contributed  directly  to  such  injuries.  On  the 
subject  of  the  alleged  contributory  negligence  of  the  plaint- 
iff, it  is  sufficient  to  say  that,  if  the  testimony  tends  to 
prove  any  such  negligence  on  her  part,  the  same  was  not 
conclusively  proved,  and  hence,  if  the  testimony  was  suffi- 
cient to  raise  that  question,  it  was  properly  submitted  to  the 
jury.  If  not  sufficient  to  raise  it,  the  defendant  has  no  rear 
son  to  complain  because  the  same  was  so  submitted. 

Were  the  injuries  complained  of  directly  caused  by  the 
negligence  or  wrongful  acts  of  the  conductor  or  brakeman 
or  both?  The  learned  circuit  judge  instructed  the  jury, 
correctly  no  doubt^  that  it  was  the  duty  of  the  plaintiflP  to 
ascertain  before  entering  the  train  that  it  was  the  one  she 
desired  to  take,  and  if  she  refused  to  pay  her  fare  the  con- 
ductor had  a  right  to  put  her  oflf  the  train ;  also  that  it  was 
her  duty  to  make  herself  understood,  and  the  defendant 
company  was  not  required  to  provide  an  interpreter  for  her. 
The  accuracy  of  these  propositions  does  not  seem  to  be  con- 
troverted by  counsel  for  the  plaintiff. 

The  testimony  of  the  plaintiff  tended  to  prove  that  she 
exhibited  her  return  ticket  on  the  Central  road  to  the  brake- 
man,  and  that  he  put  her  on  the  train.  If  these  facts  were 
proved  she  was  lawfully  on  the  train,  and  it  was  the  manifest 
duty  of  the  company  either  to  return  her,  without  charge  for 
fare,  to  the  place  from  whence  she  started,  or  to  leave  her 
at  some  other  point  where  she  could  most  speedily,  con- 
veniently, and  safely  reach  a  train  of  the  Central  road  which 
Avould  take  her  to  her  destination  at  Boyd.  If  she  was  thus 
on  the  defendant's  train  because  of  the  mistake  of  the  brake- 
man  in  respect  to  her  ticket,  she  was  not  subject  to  the 
provisions  of  sec.  1818,  E.  S.  That  section  is  as  follows: 
"  If  any  passenger  shall  refuse  to  pay  his  fare,  it  shall  be 
lawful  for  the  conductor  of  the  train  and  the  servants  of 
the  corporation  to  put  him  and  his  baggage  off  the  cars,  on 


Digitized  byVjOOQlC 


77.  JANUAKY  TEEM,  1890.  225 

Patry  y&  The  Chicago,  St  Paul,  Minneapolis  &  Omaha  R  Co. 

stopping  the  cars  and  using  no  unnecessary  force,  at  any 
usual  stopping  place,  or  near  any  dweUing-house,  as  the 
conductor  shall  elect."  If,  therefore,  the  jury  found  that 
she  showed  the  brakeman  her  ticket  when  she  went  upon 
the  train,  it  was  a  question  of  fact  for  the  jury  to  deter- 
mine whether,  by  putting  her  oflf  the  train  at  Badger  Mills, 
the  railway  company  performed  its  duties  and  obligations 
to  her  as  above  stated.  If  the  company  failed  to  do  so,  the 
plaintiff  is  entitled  to  recover  damages  for  any  injury  she 
suffered  by  reason  of  such  breach  of  duty. 

If,  on  the  other  hand,  the  jury  believed  that  she  did  not 
show  her  ticket  to  the  brakeman,  as  the  latter  testifies,  then 
she  was  subject  to  the  provisions  of  said  sec.  1818 ;  and,  if 
she  refused  or  neglected  to  pay  her  fare  on  demand  of  the 
conductor,  he  had  a  right  to  put  her  off  the  train  at  any 
place  answering  the  requirements  of  the  statute.  In  that 
case,  however,  she  was  stiU  a  passenger  upon  the  train,  and 
entitled  to  be  treated  as  such  in  all  matters  pertaining  to 
her  safety. 

There  is  considerable  controversy  in  the  arguments  of 
counsel  as  to  whether  Badger  Mills  is  such  a  place  as  is  de- 
scribed in  the  statute.  The  same  being  a  place  at  which 
trains  did  not  stop  unless  signaled  to  do  so,  it  may  be 
doubtful  whether  it  is  a  "usual  stopping  place,"  within  the 
meaning  of  the  statute.  But  however  that  may  be,  the 
plaintiff  was  put  off  the  cars  near  a  dwelling-house  which 
was  at  the  time  occupied  as  a  residence.  This  fact  luliills 
the  alternative  requirement  of  the  statute,  notwithstanding 
the  occupant  of  such  house  was  temporarily  absent  there- 
from and  the  house  closed  during  the  time  the  plaintiff 
was  there.  Ilence  we  conclude  that  if  the  plaintiff  did  not 
show  her  ticket  to  the  brakeman,  but  went  upon  the  train 
by  reason  of  her  own  mistake,  and  neglected  or  refused  to 
pay  her  fare  when  the  conductor  demanded  it,  the  latter 
was  justified  in  putting  her  off  the  train  at  Badger  Mills. 
Vol.  77  — 15 
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"Whether  the  conductor  demanded  her  fare  or  not  is  a 
disputed  question  of  fact  in  the  case,  to  be  determined  by 
the  jury. 

The  foregoing  rules  m&y  be  thus  summarized :  If  the  plaint- 
iflf  showed  the  brakeman  her  ticket,  the  conductor  was  not 
justified  in  putting  her  off  the  train  at  Badger  Mills,  unless 
that  was  a  reasonably  safe  and  convenient  point  from  which 
she  could  most  expeditiously  reach  a  train  on  the  Central 
road.  It  is  quite  immaterial  that  the  conductor  did  not 
know  that  she  had  shown  her  ticket  to  the  brakeman.  The 
company  would  still  be  bound  by  the  act  of  the  brakeman, 
and  liable  for  any  injury  which  might  befall  the  plaintiflf 
by  reason  of  his  mistake.  If  the  plaintiflf  did  not  exhibit 
hA  ticket  to  the  brakeman,  and  if  the  conductor  demanded 
fare  of  her  which  she  did  not  pay,  he  was  justified  in  put- 
ting her  off  the  train  at  Badger  Mills,  and  the  company  is 
not  liable  in  this  action. 

There  may  be  passages  in  the  charge  of  the  learned  cir- 
cuit judge  to  the  jury  which  do  not  accord  with  the  fore- 
going rules.  If  any  such  occur  therein,  they  can  readily  be 
corrected  when  the  cause  is  again  tried.  It  is  clear,  how- 
ever, that  there  was  sufficient  ^testimony  to  make  it  the 
duty  of  the  court  to  submit  to  the  jury  the  question  of  de- 
fendant's liability,  under  proper  instructions. 

II.  The  court  erred  in  instructing  the  jury  that  in  cer- 
tain contingencies  they  might  award  the  plaintiflf  exemplary 
damages.  There  is  no  testimony  in  the  case  tending  to 
show  that  the  conductor  acted  in  a  reckless,  wanton,  or  in- 
sulting manner,  or  that  he  was  influenced  by  maUce  or  any 
other  improper  motive.  On  the  contrary,  it  conclusively 
appears  that  he  acted  throughout  in  a  considerate  and  gen- 
tlemanly manner,  and  in  the  behef  that  he  was  only  dis- 
charging his  imperative  duty  to  his  employer.  Such  being 
the  facts,  as  a  matter  of  course  this  is  no  case  for  the  in- 
fliction of  punitory  damages,  and  would  not  be,  even  were 
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the  action  against  the  conductor  instead  of  the  company. 
But  if  the  conductor  so  treated  the  plaintiff  as  to  be  liable 
to  punitory  damages,  were  the  action  against  him,  still 
under  the  rule  which  prevails  in  this  state,  established  in 
Craker  v.  C.  cfe  iT.  W.  H.  Co.  36  Wis.  657,  Ba^8v.  O,  <&  N. 
W,  7?.  Co,  42  Wis.  654,  and  other  cases,  the  defendant  com- 
pany is  not  so  liable,  for  the  reason  that  there  is  no  testi- 
mony tending  to  show  any  ratification  by  it  of  the  acts  of 
the  conductor.  Under  the  above  cases,  had  the  company 
retained  the  conductor  in  its  employ  after  having  been 
fuUy  informed  of  his  conduct  as  the  plaintiff  claims  and  the 
jury  found  it  to  have  been,  that  would  have  been  a  ratifica- 
tion of  his  conduct,  which  would  subject  the  company  to 
liability  for  punitory  damages.  But  there  is  no  testimony 
in  the  case  tending  to  show  the  existence  of  these  essential 
facts. 

Counsel  for  plaintiff  argued  that  the  jury  would  have 
been  justified  in  assessing  the  plaintiffs  compensatory  dam- 
ages at  $5,000,  and  claims  therefrom  that  the  error  in  au- 
thorizing them  to  give  exemplary  damages  should  not  work 
a  reversal  of  the  judgment.  We  do  not  assent  to  the 
proposition  that  the  jury  might  properly  have  assessed 
compensatory  damages  at  $5,000,  and  did  we  assent  thereto 
it  would  not  save  the  judgment.  There  are  no  means  of 
ascertaining  whether  the  damages  include  punitory  dam- 
ages or  not,  and  the  fact  that  it  may  include  them  renders 
the  error  of  the  court  material  and  fatal  to  the  judgment. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded  for  a  new  triaL 
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Hbddlbs,  Kespondent,  vs.  The  Chioago  &  Nobthwestbbk 
Railway  .Company,  Appellant. 

May  IS4 — June  £1, 1890, 

Bailroads:  Injury  to  person  at  street  crossing:  Evidence:  Instructions  to 
jury:  Damages:  Practice:  Bemarks  of  counsel 

1.  In  an  action  for  injuries  to  a  boy  seven  years  old,  which  necessitated 
amputation  of  both  legs,  the  jiuy  were  instructed  that  in  assessing 
damages  they  should  give  adequate  compensation  for  the  plaintifTs 
physical  and  mental  pain  and  suffering,  past  and  future,  occasioned 
by  his  injuries;  ''also  for  the  mortification  and  anguish  of  mind 
which  he  has  suffered,  and  will  in  the  future  suffer,  by  reason  of 
the  mutilation  of  his  body  and  the  fact  that  he  may  become  an 
object  of  curiosity  or  ridicule  among  his  fellows."  Heldf  not  error, 
the  words  quoted  not  being  intended  to  specify  new  elements  or 
grounds  for  damages,  but  merely  to  indicate  the  causes  from  which 
the  mental  pain  and  suffering  would  be  likely  to  arise. 

%  The  plaintiff  having  been  run  over  by  defendant's  engine  at  a  street 
crossing,  an  instruction  as  to  the  degree  of  care  to  be  exercised  by 
an  engineer  on  approaching  such  a  crossing,  to  the  effect  that  the 
mere  fact  that  a  traveler  is  approaching  the  track  is  not  suflScient 
to  require  the  engineer  to  give  an  alarm  or  stop  his  engine,  especially 
where  it  is  in  broad  daylight,  the  engine  plainly  visible,  the  engine 
bell  ringing,  and  the  traveler  an  adult  in  apparent  x)06se6sion  of  his 
senses  and  looking  in  the  direction  of  the  train ;  that  in  such  a  case 
the  engineer  would  have  the  right  to  assume  that  the  traveler 
would  stop,  but  that  he  cannot  rest  on  that  assumption  so  long  as 
to  allow  his  engine  to  reach  a  point  where  it  will  become  impossible 
for  him  to  control  his  train  or  give  warning  in  time  to  prevent  in- 
jury to  the  traveler,  supposing  the  traveler  to  continue  in  his 
course — is  Jield  sufficiently  favorable  to  the  defendant 

8»  The  engineer  having  testified  that  the  engine  was  running  only  be- 
tween four  and  six  miles  an  hour,  and  that  he  did  not  recollect 
having  stated,  shortly  after  the  accident,  that  they  were  obliged  to 
run  faster  than  six  miles  an  hour  to  do  the  work  required,  evidence 
that  he  did  so  state  was  admissible  for  the  purpose  of  discrediting 
his  testimony. 

4  Eridence  that  there  was  no  sign-board  at  the  crossing,  warning  per- 
sons to  look  out  for  the  cars,  was  admissibleu 

5.  Hie  whistle  on  the  engine  not  having  been  blown*  it  was  not  an 
error  prejudicial  to  the  defendant  to  admit  in  evidence  a  city  ordi- 
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nance  prohibiting  the  blowing  of  engine  whistles  within  the  city 
limits  **  except  aa  a  necessary  signal  or  to  prevent  accidents." 
C  A  witness  who  was  in  attendance  upon  the  plaintiff  for  three  or  four 
weeks  after  he  was  injured  was  competent,  though  not  an  expert, 
to  stiite  whether  he  suffered  greatly  or  not 

7.  Evidence  as  to  plaintiff's  mental  condition  before  and  after  the  injury 

was  admissibla 

8.  A  ruling  that  a  question  is  admissible  is  not  a  ruling  as  to  the  admis- 

sibility of  a  part  of  the  answer  which  is  not  responsive  thereto. 

9.  A  verdict  for  $30,000  had  been  set  aside.    On  the  second  trial  counsel 

for  the  plaintiff,  in  an  argument  to  the  court  in  the  presence  of  the 
jury,  referred  to  the  former  verdict*  claiming  that  in  view  of  addi- 
tional facts  shown  the  damages  then  awarded  would  not  now  be 
excessiva  Held,  that  these  remarks  were  not  so  outside  of  the  case 
as  to  justify  a  reversal  of  the  judgment,  especially  as  the  second 
verdict  was  for  only  $18,500. 
10.  A  verdict  for  $18,500  for  injuries  to  a  boy  seven  years  old,  necessi- 
tating the  amputation  of  both  legs  and  impairing  his  mental  capac- 
ities, is  held  not  excessive. 

APPEAL  from  the  Circuit  Court  for  Walworth  County. 

Action  to  recover  for  personal  injuries  sustained  by  the 
plaintiff  and  alleged  to  have  been  caused  by  the  negligence 
of  the  defendant's  employees.  The  facts  will  suflficiently 
appear  from  the  report  of  a  former  appeal  in  74  Wis.  239. 
The  facts  shown  on  the  second  trial  were  substantially  the 
same  as  those  shown  on  the  first,  except  so  far  as  indicated 
in  the  following  opinion.  On  the  second  trial  the  jury  as- 
sessed the  plaintiffs  damages  at  $18,500.  The  defendant 
appeals  from  a  judgment  in  favor  of  the  plaintiff. 

For  the  appellant  there  were  briefs  by  WimMer^  Flarv- 
ders^  Smithy  BoUum  (&  VUaSy  and  oral  argument  by  JF.  C. 
Winkler, 

For  the  respondent  there  was  a  brief  by  Fethers^  Jeffrie 
(&  MJlddj  and  oral  argument  by  0.  H.  Fethera  and  M.  G. 
Jeffris. 

Taylor,  J.  This  is  an  appeal  from  the  judgment  on  a 
second  trial  of  this  action.    On  the  first  trial  an  appeal  was 
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taken  by  the  defendant,  and  the  judgment  was  reversed  for 
reasons  stated  in  the  opinion  of  this  court.  See  case  re- 
ported in  74:  Wis.  239.  Upon  the  former  appeal  it  was 
held  by  this  court  that  there  was  sufficient  evidence  in  the 
case  to  support  the  verdict  in  favor  of  the  plaintiff,  and  the 
judgment  was  reversed  for  errors  occurring  on  the  trial 
and  because  the  damages  awarded  were,  as  we  thought, 
excessive.  On  the  second  trial,  there  was  the  same  evi- 
dence given  on  the  part  of  the  plaintiff  as  was  given  on 
the  first  trial,  and  some  additional  evidence  was  produced 
which  materially  strengthened  the  case  upon  the  merits  in 
favor  of  the  plaintiff;  and  the  learned  counsel  for  the  ap- 
pellant do  not  contend  on  this  appeal  that  there  is  not  suffi- 
cient evidence  to  sustain  a  verdict  for  the  plaintiff,  but  they 
allege  that  certain  rulings  of  the  court  on  the  trial  were  erro- 
neous, and  that  such  errors  were  prejudicial  to  the  appellant. 
The  first  error  assigned  is  the  instructions  of  the  court  to 
the  jury  on  the  question  of  damages.  The  instruction  ob- 
jected to  reads  as  follows :  "  The  amount  of  the  damages 
which  you  will  assess  is  left  to  your  judgment  and  discre- 
tion, considering  the  proper  elements  of  damages,  which 
are  as  follows :  Adequate  compensation  for  aU  of  the  phys- 
ical and  mental  pain  and  suffering  which  the  plaintiff  suf- 
fered at  the  time  of  the  accident,  which  he  has  suffered 
since  that  time,  and  which  hp  is  reasonably  certain  to  suffer 
in  the  future,  by  reason  of  his  injuries ;  also  for  the  morti- 
fication and  anguish  of  mind  which  he  has  suffered,  and 
wiU  in  the  future  suffer,  by  reason  of  the  mutilation  of  his 
body  and  the  fact  that  he  may  become  an  object  of  curios- 
ity or  ridicule  among  his  fellows."  The  learned  counsel 
for  the  appellant  take  exceptions  to  the  use  of  the  words, 
"  for  the  mortification  and  anguish  of  mind  which  he  has 
suffered,  and  will  suffer  in  the  future,  by  reason  of  the  mu- 
tilation of  his  body  and  the  fact  that  he  may  become  an 
object  of  curiosity  or  ridicule  among  his  fellows-*' 
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It  is  urged  that  these  words  convey  to  the  jury  an  idea 
different  from  that  conveyed  by  the  words  "  mental  pain 
and  suflfering  "  which  resulted  from  the  injury.  We  think 
the  learned  judge  only  used  the  expressions  excepted  to  as 
indicative  of  the  causes  from,  which  the  mental  pain  and 
suffering  would  be  likely  to  arise  from  the  injury  received. 
There  can  be  no  doubt  that  the  loss  of  the  plaintiff's  limbs 
would  naturally  cause  mortification  and  anguish  on  the  part 
of  the  plaintiff,  and  it  is  also  quite  certain  that  he  would 
be  to  a  considerable  extent  an  object  of  curiosity,  and  to 
the  thoughtless  and  unfeeling  an  object  of  ridicule.  We 
think  there  was  no  error  in  the  instructions  excepted  to. 
For  authorities  sustaining  the  instructions,  see  the  follow- 
ing cases  cited  by  the  counsel  for  the  respondent :  Wilson 
V.  Young,  31  Wis.  574;  Craker  v.  O.  i&  iT.  W.  R.  Co.  36 
Wis.  657,  677;  Power  v.  Harlow,  57  Mich.  107;  The  Ori- 
flamme,  3  Sawy.  397;  AUa/nta  <&  B.  A.  Z.  E,  Co.  v.  Wood, 
48  Ga.  565;  Toledo,  W.  cfe  W.  R.  Co.  v.  Baddeley,  54  111. 
19;  JSaUou  v.  Famum,  11  AUen,  73;  Western  cfe  A.  R.  R. 
Co.  V.  Towng,  81  Ga.  397;  McMahon  -u.  N.  C.  R.  Co.  39 
Md.  438. 

The  appellant  also  excepted  to  the  refusal  of  the  court  to 
give  the  following  instruction:  "The  engineer  was  not 
bound  to  stop  his  train  or  resort  to  unusual  precautions  the 
moment  he  saw  the  plaintiff,  merely  because  he  ^vas  ap- 
proaching the  track.  It  being  broad  daylight,  and  his 
engine  plainly  visible,  and  the  bell  ringing,  he  had  the 
right  to  assume  in  the  first  instance  that  the  plaintiff  would 
stop  in  time  to  escape  injury.  He  had  the  right  to  run  on 
until  he  had  evidence  that  the  boy  approaching  the  track 
was  heedless  of  danger.  When  he  had  such  notice,  he  was 
bound  to  use  all  reasonable  care  and  diligence  to  avoid  it." 
Instead  of  giving  this  instruction,  the  learned  judge  in- 
structed the  jury  as  f oUows :  "  The  mere  fact  that  the  trav- 
eler is  approaching  the  track  is  not,  of  itself  alone,  sufficient 
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to  require  the  engineer  to  give  an  alarm  or  stop  his  engine, 
especially  where  it  is  in  broad  daylight,  the  engine  plainly 
visible,  the  engine  bell  ringing,  the  traveler  is  an  adult  in 
apparent  possession  of  his  senses  and  looking  in  the  direc- 
tion of  the  train.  In  such  a  case,  the  engineer  would  have 
the  right  to  assume  that  the  traveler  would  stop;  but  he 
cannot  rest  on  such  an  assumption  so  long  as  to  allow  his 
engine  to  reach  a  point  where  it  will  become  impossible  for 
him  to  control  his  train  or  give  warning  in  time  to  prevent 
injury  to  the  traveler,  supposing  the  traveler  to  continue  in 
his  course."  We  think  the  instruction  as  given  by  the 
court  was  sufficiently  favorable  to  the  defendant,  and  that 
the  instruction  asked  was  properly  refused  because  it  did 
not  fairly  present  the  case  to  the  jury  as  it  was  made  by 
the  evidence  in  the  case. 

The  third  exception  is  taken  to  the  following  testimony 
given  by  the  witness  Macloon.  Macloon  was  examined  as 
to  a  conversation  he  had  with  the  engineer,  Roberts,  shortly 
after  the  accident,  and  he  testified,  under  objection,  that 
Roberts  in  that  conversation  said :  "  There  is  no  use  talking 
about  six  miles  an  hour.  We  couldn't  do  the  work  if  we 
ran  only  six  miles  an  hour,  and  we  have  to  run  faster." 
Roberts  had  been  questioned  as  to  this  alleged  statement, 
and  he  said  he  had  no  recollection  of  making  such  state- 
ment or  of  having  any  such  conversation.  Macloon  was 
called  on  rebuttal,  and  asked  about  such  conversation  for 
the  purpose  of  discrediting  the  evidence  of  Roberts  as  to 
the  speed  of  the  train.  As  this  evidence  was  offered,  not 
as  original  evidence  for  the  plaintiff  as  to  the  speed  of  the 
train,  but  for  the  purpose  of  discrediting  the  evidence  of 
Roberts  on  that  question,  we  think  it  was  properly  ad- 
mitted. It  was  substantially  so  determined  on  the  former 
hearing  in  this  case.     See  74  Wis.  252. 

The  fourth  exception  to  the  evidence  offered  by  the 
plaintiff,  showing  that  there  was  no  sign-board  at  the  cross- 
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ing  where  the  accident  happened,  was  not  well  taken,  as 
was  decided  by  this  court  in  the  case  of  Winatanley  v.  01, 
Jf.  (k  St.  P.  B.  Co.  72  Wis.  375,  380. 

The  fifth  exception  was  to  the  introduction  of  the  city 
ordinance  forbidding  the  blowing  of  the  engine  whistle 
"  within  the  city  limits,  except  as  a  necessary  signal  or  to 
prevent  accidents."  ^e  think  there  was  no  error  in  admit- 
ting this  ordinance.  It  could  not  prejudice  the  defendant 
if  the  circumstances  were  such  as  did  not  render  it  neces- 
sary to  blow  the  whistle  to  prevent  an  accident,  and  if, 
under  all  the  circumstances,  the  jury  should  be  of  the  opin- 
ion that  the  whistle  should  have  been  blown  to  prevent  the 
accident,  the  ordinance  did  not  forbid  its  being  blown.  As 
said  in  the  former  opinion,  "  The  ordinance  clearly  contem- 
plated that  the  whistle  might  be  sounded  whenever  it  should 
become  necessary  as  a  signal  or  to  prevent  accidents."  We 
are  unable  to  see  how  the  admitting  of  this  ordinance  in 
evidence  could  have  prejudiced  the  defendant. 

The  sixth  exception  is  to  a  question  asked  of  Elizabeth 
Spence,  a  witness  for  the  plaintiff,  who  had  testified  that 
she  had  been  in  attendance  upon  the  plaintiff  for  three  or 
four  weeks  after  he  was  injured.  She  said  she  "  was  with 
him  the  first  night  after  the  injury.  He  suffered  very 
much.  He  suffered  very  greatly,  and  I  could  see  that  in 
his  expression  how  he  suffered,  and  every  now  and  then  he 
would  lose  his  consciousness."  Then  the  witness  was  asked 
this  question:  "To  what  extent,  apparently?"  To  this 
question  the  defendant  objected.  The  court  overruled  the 
objection,  and  the  witness  answered:  "It  was  very  bad.  I 
can't  tell,  for  it  was  so  bad."  Certainly,  when  this  answer 
of  the  witness  is  considered  in  connection  with  the  other 
evidence  in  the  case  as  to  what  the  plaintiff  suffered  from 
the  accident,  it  is  evident  that  it  could  not  have  prejudiced 
the  defendant.  We  are  of  the  opinion  that  this  witness, 
from  what  she  saw  of  the  plaintiff  and  his  condition  for 
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two  or  three  weeks  after  his  injury,  was  competent  to  state 
as  a  fact  whether  he  snflfered  greatly  or  not.  It  would  not 
require  an  expert  to  give  an  opinion,  if  the  question  can  be 
said  to  call  for  an  opinion  instead  of  a  fact  which  was  ap- 
parent to  her  observation. 

The  seventh  error  assigned  was  the  overruling  of  an  ob- 
jection to  the  following  question  asked  of  the  father  of  the 
plaintiff:  "  What  was  the  boy's  temper  before  he  was  in- 
jured? "  The  answer  was :  "  He  was  of  bright  and  cheerful 
temper.  Now,  he  is  very  irritable,  and  if  anything  excites 
him  he  seems  to  be  uncontrollable."  It  would  seem  that 
the  question  was  a  very  proper  one,  as  showing  that  the 
boy's  mental  condition  was  sound  before  the  injury ;  and 
we  are  also  of  the  opinion  that  the  answer  as  to  his  mental 
condition  after  the  injury,  although  not  responsive  to  the 
question,  was  admissible.  It  would  seem  that,  if  an  injury 
caused  a  permanent  mental  defect  or  disease,  it  would  be 
equally  as  good  ground  for  the  recovery  of  damages  as 
though  a  physical  defect  or  disease  was  the  result.  But  the 
question  did  not  caU  for  the  mental  condition  of  the  boy 
after  the  injury ;  and,  if  the  defense  objected  to  the  witness 
stating  what  such  condition  was  after  his  injury,  he  should 
have  moved  to  strike  put  that  part  of  the  answer  stating 
such  condition.  It  was  not  called  for  by  the  question  ob- 
jected to,  and  the  plaintiff  is  not  responsible  except  for  that 
part  of  the  witness'  answer  which  is  responsive  to  the  ques- 
tion propounded.  The  ruling  of  the  court  that  the  question  . 
was  admissible  was  not  a  ruling  that  that  part  of  the  an- 
swer not  responsive  to  the  question  was  or  was  not  ad- 
missible. 

After  the  testimony  was  closed  the  counsel  for  the  plaint- 
iff addressed  the  court  as  follows :  "  Upon  this  trial  what 
was  problematical  or  theoretical  is  demonstrated ;  and  the 
proof  is  here  of  the  failure  or  decadence  or  stoppage,  what- 
ever view  you  take  of  it,  of  the  mental  faculties  themselves. 
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His  memory  is  not  so  5good.  He  is  duller.  He  cannot  learn 
so  well.  Now  I  daim,  with  that  feature  added,  that  the 
verdict  of  thirty  thousand  dollars  was  not  excessive,  and 
that,  in  giving  the  instructions  to  this  jury  upon  a  proper 
amount,  that  this  court  should  have  in  mind,  when  think- 
ing of  what  the  supreme  court  has  said  upon  the  matter, 
that  there  is  this  additional  feature  in  the  case."  These 
.  remarks  were  objected  to  by  the  defendant,  and  an  excep- 
tion was  taken  to  the  remarks  of  counsel  as  to  what  the 
verdict  in  the  previous  trial  was.  To  this  exception  the 
court  remarked:  "You  may  preserve  your  exception.  I 
cannot  dictate  to  counsel  in  advance.  Counsel  stands  here 
and  claims  to  be  making  a  legal  argument,  and  I  cannot 
say  that  he  is  not  making  a  legal  argument  to  the  court." 
We  are  unable  to  see  any  impropriety  in  the  remarks  of 
counsel  as  above  quoted.  Counsel  had  the  right  to  claim, 
if  the  testimony  in  the  case  made  a  stronger  case  for  dam- 
ages than  on  the  first  trial,  that  the  fact  that  this  court  had 
declared  that  in  their  opinion  the  former  verdict  was  too 
large  should  not  govern  the  court  in  instructing  the  jury 
upon  that  point  in  the  present  trial  These  remarks  were 
not  so  outside  of  the  case  as  to  justify  a  reversal  of  the 
judgment,  especially  as  the  verdict  shows  that  they  could 
not  have  prejudiced  the  defendant  on  the  question  of  dam- 
ages; the  jury  in  this  case  fixing  the  damages  at  $18,500, — 
$11,500  less  than  the  verdict  on  the  first  trial. 

The  ninth  error  assigned  is  that  the  damages  assessed  are 
excessive.  The  counsel  for  the  appellant  has  not  urged  this 
point  upon  the  court  in  his  oral  argument.  To  the  ordinary 
young  man,  $18,500  is  a  large  sum  of  money ;  but  we  can- 
not say  that  it  is  too  large  a  sum  to  make  him  compensa- 
tion for  an  injury  which  has  to  a  great  extent  destroyed  his 
capacity  to  contend  successfully  with  his  fellows  for  those 
things  which  make  life  enjoyable  and  happy,  and  which  has 
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left  him  in  such  a  state,  both  physically  and  mentally,  as 
must  render  his  life  a  burden  hard  to  bear. 

The  case  seems  to  have  been  fairly  tried  upon  the  merits, 
and  none  of  the  exceptions  taken  seem  to  us  of  suf5cient 
importance  to  justify  a  reversal  of  the  judgment. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


MuETZB,  Respondent,  vs.  Tuteub  and  another.  Appellants. 

Jlfay  2Ji,  —  jMTie  21, 1890, 

Libel  :  Appeal,  (i)  Envelopes  of  association  for  collecting  bad  dd)tA. 
(S)  List  of  delinquent  debtors.  (S)  Liability  of  member  causing  pub- 
lication. (4-7)  Evidence:  Publication:  Special  damage:  EeputatioTU 
(8)  Instructions  to  jury:  Immaterial  error:  Waiver.  (9)  Certificate 
to  bill  of  exceptions. 

1.  Envelopes  addressed  to  a  debtor  and  having  printed  thereon,  in  a 

manner  calculated  to  attract  special  attention,  the  name  of  an  asso- 
ciation and  the  statement  that  it  is  for  collecting  bad  debts,  are  libel- 
ous, and  the  sending  of  such  envelopes  through  the  mails  is  a  suffi- 
cient publication. 

2.  A  list  of  delinquent  debtors,  published  by  an  association  for  collecting 

bad  debts  and  sent  to  all  its  members  throughout  the  United  States 
and  Canada,  is  not  a  privileged  communication.  The  printing  of  a 
person's  name  in  such  list  is  libelous,  and  the  distribution  of  a  book 
containing  the  list  among  the  members  of  the  association  is  a  suffi- 
cient publication. 
8,  A  member  of  the  association  who  caxised  the  sending  of  such  envel- 
opes and  the  printing  of  the  name  in  such  list,  is  responsible  for  the 
HbeL 

4  It  being  stated  in  the  book  containing  such  list  that  it  is  placed  in  the 

hands  of  all  members  of  the  association,  and  such  book  being  in 
the  hands  of  one  member,  who  refused  to  give  credit  to  a  person 
whose  name  was  in  the  list>  the  presumption  is  that  the  book  was 
distributed  as  stated. 

5  In  an  action  for  the  libel  by  the  perscm  to  whom  credit  was  refused, 

the  plaintiff  was  properly  allowed  to  testify  that  the  person  refus- 
ing him  credit  exhibited  such  book  to  him. 
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6L  In  such  action  it  was  sufficient  to  show  that  the  plaintiff  was  refused 
credit  on  account  of  the  book,  without  showing  that  the  person  re- 
fusing the  credit  had  ever  trusted  him  or  would  have  trusted  him 
but  for  the  book. 

7.  In  such  action  the  plaintiff  could  not  properly  be  asked  how  many 
persons  he  owed  besides  the  defendant  His  general  character  or 
reputation  only  could  be  shown. 

8L  a  statement  in  the  charge  to  the  jury  that ''  the  evidence  shows  three 
letters,  I  think,  were  mailed,"  etc.,  when  there  were  in  fact  but  tico, 
is  held  not  a  material  error.  In  such  a  case  counsel  should  suggest 
the  correction  of  the  error  at  the  time ;  otherwise  it  will  be  deemed 
to  have  been  waived. 

9.  A  certificate  to  a  bill  of  exceptions  regularly  signed  by  the  judge, 
that  "  the  above  and  foregoing  was  and  is  all  the  testimony  given 
on  the  trial  of  the  above-entitled  action,"  is  sufficient 

APPEAL  from  the  Circuit  Court  for  Za  Crosse  County. 

Action  for  a  libel.  The  facts  are  stated  in  the  opiuion. 
The  defendants  appeal  from  a  judgment  in  favor  of  the 
plaintiff. 

For  the  appellants  there  was  a  brief  by  Zosey  <&  Wood- 
wardj  and  oral  argument  by  G.  M,  Woodwa/rd.  To  the 
point  that  the  publication  in  the  book  was  privileged,  they 
cited  King  v.  Patterson,  49  N.  J.  Law,  417,  dissenting  opin- 
ion; State  ex  rel.  Lanning  v.  Lonsdale,  ^9>  "Wis.  369;  LocJce 
V.  Bradstreet  Co.  22  Fed.  Kep.  773;  Missouri  Pac.  E.  Co. 
V.  Richmond,  73  Tex.  568. 

E.  C  Highee,  for  the  respondent,  argued,  among  other 
things,  that  the  communications  were  libelous  per  se.  Wood- 
ling  V.  Knickerbocker,  31  Minn.  268 ;  Bradley  v.  Cramer^  59 
Wis.  309 ;  Dennis  v.  Johnson,  42  Minn.  301 ;  Townsh.  Sland. 
&  Lib.  (4th  ed.),  sees.  191,  192;  Brown  v.  Smith,  13  C.  B. 
596 ;  WHUams  v.  Da/venport,  42  Minn.  393 ;  Johnson  v.  Comm. 
14  AtL  Eep.  (Pa.),  425 ;  Beals  v.  Thompson,  149  Mass.  405. 
They  were  not  privileged.  Cochran  v.  Melendy,  59  Wis. 
207 ;  Kvng  v.  Patterson,  49  K.  J.  Law,  417 ;  Montgomei^y  v. 
Knox,  23  Fla.  595;  Lynch  v.  Fehiger,  39  La.  Ann.  336; 
Byam  v.  Collins,  111  N.  T.  143. 
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Orton,  J.  This  action  is  for  libel,  and  the  plaintiff  re- 
covered $571.    The  facts  are  substantially  as  follows : 

The  plaintiff  is  a  jeweler  by  trade,  but  at  one  time  kept 
a  saloon,  and  traded  with  the  defendants,  who  were  mer- 
chants in  goods  suitable  to  the  saloon  business ;  and  finally, 
up  to  July,  1883,  there  was  a  balance  of  account  against 
the  plaintiff,  which  the  defendants  claimed  amounted  to 
the  sum  of  $23.13,  but  the  plaintiff  claimed  it  to  be  much 
less  than  that  amount.  There  was  an  association,  with  its 
central  oflSce  at  Chicago,  called  "  The  United  States  and 
Canada  Dealers'  Protective  and  Detective  Association," 
claimed  to  have  been  incorporated  under  the  laws  of  lUi- 
nois  (but  which  had  not  been),  the  object  of  which  is  stated 
on  an  envelope  used  by  it  to  inclose  correspondence  by 
mail  to  be  "  an  organization  of  business  and  professional 
men  for  collecting  had  d^UP  The  answer  in  respect  to 
the  association  is  as  follows :  "  These  defendants  admit  that 
they  were  members  of  an  association  known  [as  above  de- 
scribed], and  allege  that  the  same  is  organized  for  the  pur- 
pose of  protecting  dealers  giving  credit  against  worthless 
debtors,  and  against  those  who  contract  debts  and  do  not 
pay ;  and  for  the  further  purpose  of  communicating  to  the 
members  of  such  association,  for  their  mutual  protection 
and  safety,  the  names  of  all  persons  against  whom  unset- 
tled claims  remain  outstanding  and  unpaid  in  favor  of  mem- 
bers of  said  association,  and  which  names  have  been  reported 
by  members  to  the  central  office,  after  having  taken  the 
necessary  steps  required  by  the  rules  of  said  association  to 
be  taken  by  the  members  thereof  before  reporting  such 
names  in  order  to  give  the  debtor  ample  and  full  notice 
thereof  and  ample  opportunity  to  settle  all  claims  and  avoid 
such  report ;  that  the  said  association  publishes  a  book  at 
regular  intervals  giving  the  names  of  all  persons  so  reported 
by  members,  and  against  whom  there  are  unsettled  claims 
in  favor  of  members ;    .    .    .    that  said  book  is  distributed 
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only  to  members  of  the  association,  and  to  no  one  else 
whatsoever,  and  aU  communications  made  by  any  member 
to  said  association,  or  by  said  association  to  any  of  its  mem- 
bers, are  strictly  confidential  and  secret,  for  the  purpose  of 
their  mutual  protection  and  security." 

On  February  9,  1888,  the  defendant  sent  to  the  plaintiflF, 
at  La  Crosse,  one  of  the  letters  of  said  association,  headed 
by  its  regular  designation,  signed  by  the  firm  of  Isaac  Tu- 
ieur  &  Son,  in  which  they  say  that  they  have  become  mem- 
bers of  such  association,  and  then  state  its  general  purposes, 
and  ask  the  plaintiflf  to  call  and  settle,  or  they  shall  be 
obliged  to  report  his  name  to  the  association  before  Feb- 
ruary 18th,  "  after  which  date  their  matter  goes  to  pressP 
On  said  18th  day  of  February  the  plaintiflf  received  another 
letter  through  the  mail,  with  a  similar  heading,  and  signed 
"  Agent,"  in  which  it  is  said :  "  L  Tuteur  cfe  Son,  one  of  tlie 
members  of  our  association,  informs  me  that  you  have  re- 
ceived our  association  letter  in  regard  to  your  indebtedness, 
and  that  you  have  failed  to  respond.  Now,  before  report- 
ing your  name  to  the  main  oflSce  for  publication,  allow  me 
to  inform  you  as  to  some  of  the  consequences  of  being  pub- 
lished in  this  manner  as  a  delinquent."  The  letter  then 
states  the  consequences  as  above  stated,  and  that  if  the 
plaintiflf  did  not  wish  his  name  so  published  he  must  by  all 
means  call  on  the  defendants  and  make  some  satisfactory 
arrangement  in  regard  to  the  claim  on  or  before  the  29th 
day  of  February,  or  his  name  would  go  forward  to  the  main 
ofllce. 

On  March  1st  another  letter  was  written  to  the  plaintiflf, 
dated  at  Chicago,  stating  that  the  defendants,  a  member  of 
the  association,  informed  them  about  the  claim,  and  that 
reasonable  time  had  been  given  him  to  pay  it,  and  notify- 
ing him  that  if  he  did  not  pay  by  March  15th  the  conse- 
quences would  be  as  previously  threatened.  This  letter, 
with  a  similar  heading,  was  signed  by  C.  R.  Collin  as  sec- 
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retary.  Another  letter  was  written  from  Chicago,  dated 
March  10th,  notifying  plaintiff  to  make  immediate  pay- 
ment of  the  claim  within  twenty  days,  and  another  one 
dated  Chicago,  Jime  10,  1888,  with  a  similar  notice  to  pay 
within  ten  days.  These  two  last  letters  were  inclosed  in 
an  envelope,  respectively,  and  passed  through  the  mail  to 
plaintiff  in  La  Crosse,  and  the  envelope  was  indorsed  as 
follows :  "  Keturn  in  twenty  days  to  the  United  States  and 
Canada  Protective  and  Detective  Association,  an  organiza- 
tion of  business  and  professional  men  for  collecting  had 
delta.  Central  office,  139  Madison  Street,  Chicago.  For 
Paul  Muetze^  La  Crosse,  Wis."  Each  of  these  letters  or 
notices  was  also  headed,  "  Main  Office  Notice."  There  were 
two  other  letters  received  by  plaintiff  from  the  main  office 
at  Chicago, —  the  first  dated  August  10th,  and  the  other 
September  12th;  the  first  notifying  plaintiff  to  pay  within 
twenty  days,  and  the  other  within  eighteen  days,  inclosed 
in  similar  envelopes,  excepting  the  clause,  "  for  collecting 
bad  debts,"  which  is  omitted.  The  envelope  containing 
this  clause,  "  collecting  bad  debts,"  is  of  red  paper,  and 
these  words  are  in  very  large  type,  so  as  to  attract  special 
attention. 

After  these  communications,  the  plaintiff  applied  to  a 
Mr.  Borreson,  a  jeweler  of  La  Crosse,  for  whom  he  had  at 
one  time  worked,  for  credit,  or  to  be  trusted  for  a  small 
amount,  and  he  refused  on  account  of  his  having  received  a 
book  of  said  association  containing  the  name  of  the  plaintiff 
as  a  person  unworthy  of  credit.  The  book  was  issued  July  1, 
1888,  and  contains  the  plaintiff's  name  among  many  others 
in  various  parts  of  the  United  States.  In  a  preface  to  the 
book,  addressed  to  members,  it  is  stated  that  the  association 
"  is  not  a  collection  agency  ...  hut  uses  its  influenee 
to  make  your  debtor  pay  youP  When  the  debtor  paid  the 
claim,  his  name  was  taken  out  of  the  book.  As  stated  in 
the  answer,  the  debtor  is  given  an  opportunity  to  pay,  if  he 
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will,  before  his  name  is  inserted  in  the  book.  The  several 
letters  are  so  many  threats  that  the  plaintiffs  name  will  be 
so  published  if  he  fails  to  pay.  The  defendants  had  de- 
manded $23.13,  and  the  letters  make  the  same  demand ;  but 
the  defendant  admitted,  as  a  witness,  that  he  had  made  a 
mistake  of  $3.05  in  the  account,  and  that  the  claim  was 
only  $20.07. 

I  have  stated  the  facts  more  fully  and  explicitly  in  order 
to  show  what  are  the  objects  of  the  association-  It  is 
claimed  by  the  learned  counsel  of  the  appellants  that  its 
purposes  were  right  and  honorable,  like  a  railroad  company 
that  issued  a  pamphlet  containing  the  names  of  its  dis- 
charged employees,  to  be  circulated  among  other  companies, 
or  commercial  agencies  and  the  like,  for  mutual  protection 
against  unworthy  persons.  The  envelope  of  two  letters 
from  Chicago  contains  a  distinct  libel  in  itself,  which  could 
have  been  read,  and  probably  was  read,  by  many  persons 
not  members  of  the  association.  They  are  made  to  attract 
special  attention,  and  publish  the  fact  that  the  association 
was  in  correspondence  with  the  plaintiff  for  the  purpose  of 
collecting  a  lad  debt  of  him,  and  impUes  that  he  is  a  bad 
debtor  who  fails  or  refuses  to  pay  his  honest  debts,  and 
that  he  is  unworthy  of  credit.  But  this  is  not  aU.  It  is 
also  a  public  statement  that  the  object  and  purpose  of  the 
association  are  for  "  collecting  bad  debts."  The  several  let- 
ters were  written  and  sent  to  the  plaintiff,  and  such  letters 
are  no  doubt  sent  to  others  to  collect  bad  debts ;  and,  if 
they  fail  to  pay,  their  names  are  published  in  the  book  also 
for  the  purpose  of  collecting  bad  debts,  for,  as  soon  as  pay- 
ment is  made,  the  pubUcation  of  their  names  is  discontin- 
ued. They  are  then  published  in  a  list  of  those  who  have 
settled  up.  In.  the  book  in  evidence  there  is  such  a  list  of 
those  whose  credit  is  restored  by  their  having  paid  up  their 
bad  debts.  The  object  is  not  to  protect  the  members  from 
trusting  this  class  of  debtors,  but  to  aid  them  in  coercing 
Vol.77— 16 
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payment.  This  book  of  the  association,  with  its  list  of  de- 
linquent debtors,  is  the  pillory  or  punishment  threatened 
and  to  be  endured  if  they  do  not  pay  and  until  they  pay 
their  debts,  and  then  they  are  discharged.  This  object  is 
too  apparent  to  be  disguised.  Why  write  so  many  letters, 
or  why  write  at  all,  to  the  debtors,  if  the  object  be  to  pub- 
lish to  the  members  a  list  of  delinquent  debtors,  or  of  per- 
sons unworthy  of  credit,  to  protect  them  against  trusting 
them?  After  a  debtor  has  been  thus  coerced  into  reluctant 
payment,  he  is  no  more  worthy  of  credit  than  he  was  be- 
fore. Why  discontinue  his  name  among  the  bad  debtors, 
and  place  it  among  those  who  pay  their  debts?  They  say, 
in  their  address  to  the  members,  "  it  is  to  make  your  debtor 
pay  upP  It  follows  that  the  members,  to  whom  this  pub- 
lication is  sent  in  book  form,  are  not  interested  in  it  in  any 
other  way  than  to  make  their  own  debtors  pay  up. 

The  communications  of  this  association  are  not  only 
libelous  and  not  privileged,  but  they  would  seem  to  con- 
stitute the  offense  of  "  threatening  communications,"  as  de- 
fined in  sec.  4380,  K  S.  The  complications  of  this  peculiar 
association,  to  bring  it  within  the  protection  of  the  law, 
make  it  difficult  to  treat  less  briefly.  As  we  now  under- 
stand the  real  character  of  this  association  and  of  its  pubU- 
cations,  we  may  apply  the  law  involved  in  the  various 
exceptions. 

1.  Was  it  error  to  allow  the  plaintiff  to  testify  that  Borre- 
son  exhibited  the  book  to  him?  The  learned  counsel  of  the 
appellant  contends  that  such  act  could  not  constitute  a  libel 
or  publication  of  a  libel,  and  that  the  defendants  cannot  be 
charged  with  the  responsibility  for  Borreson^s  violation  of 
his  obligation  to  keep  the  names  in  the  book  confidential. 
Probably  not,  and  yet  the  plaintiff  had  the  right  to  find 
out,  if  he  could,  why  Borreson  would  not  trust  him ;  and  it 
was  certainly  proper  for  him  to  prove^  if  he  could,  that  it 
was  on  account  of  this  publication. 
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2.  Was  it  error  to  sustain  the  plaintiflPs  objection  to  the 
question  put  to  him  on  cross-examination :  "  How  many 
men  in  this  city  did  you  owe  besides  Tuteur?  "  The  ob- 
ject of  this  question  must  have  been  to  justify  or  mitigate 
the  libel  by  showing  that  the  plaintiff  had  no  credit  or  char* 
acter  for  trustworthiness  that  could  suffer  by  it.  There  is 
no  principle  better  settled  than  that  in  such  cases  specific 
acts  cannot  be  shown,  and  that  it  is  a  question  of  general 
character  or  reputation  alone.  WUson  v.  Noorum^  27  Wis. 
698;  Campbell  v.  Campbell^  54  Wis.  90. 

3.  Was  it  error  to  overrule  the  motion  for  a  nonsuit?  It 
is  contended  that  the  letters  of  the  defendant  to  the  plaint- 
iff were  not  in  themselves  Ubelous,  and  that  the  other  let- 
ters sent  to  him  from  Chicago  were  not,  and  that  the 
defendants  were  not  shown  to  be  responsible  for  them,  and 
that  there  was  nothing  in  the  book  that  imputed  any  bad 
character  to  the  plaintiff  as  being  unworthy  of  credit,  and 
that  there  was  no  evidence  that  any  other  copy  of  the  book, 
except  the  one  received  by  Borreson,  had  been  sent  to  any 
one,  and,  finally,  that  the  envelopes  inclosing  two  of  the 
letters,  containing  the  words,  "  for  collecting  bad  debts," 
were  not  libelous. 

The  letters  were  not  libelous  in  themselves,  but  the  de- 
fendants' letters  were  proper  to  show  their  connection 
with  the  association  as  one  of  its  members,  and  with  its 
proceedings  against  the  plaintiff.  The  defendants  set  in 
operation  the  whole  scheme,  and  caused  the  other  letters 
to  be  written  and  sent  to  the  plaintiff,  and  they  were  sent 
for  them  and  in  their  behalf.  It  was  through  the  agency 
of  the  association  and  its  officers  that  all  the  communica- 
tions were  made  to  the  plaintiff,  and  finally  his  name  placed 
in  the  bad  debtor  list  in  the  book  of  the  association,  and  the 
defendants  were  directly  responsible  for  all  that  was  done. 

The  learned  counsel  contends  that  the  two  envelopes  con- 
taining the  words,  "for  collecting  bad  debts,"  were  not 
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only  not  libelous,  but  a  mere  violation  of  the  laws  of  the 
post  office  department,  and  which  were  changed  as  soon  as 
it  was  decided  about  that  time  that  it  was  an  offense  against 
the  postal  laws  of  the  United  States.  Was  it  not  decided 
that  it  was  an  offense  because  the  words  were  abusive  and 
libelous?  There  certainly  could  not  have  been  any  other 
reason.  But  I  have  already  shown  that  the  words  imputed 
to  the  plaintiff  a  bad  character  and  a  want  of  credit,  which 
implied  that  he  was  a  cheat  and  a  swindler  and  that  the 
correspondence  inclosed  was  for  the  purpose  of  collecting 
from  him  a  bad  debt. 

The  book  itself  claims  that  they  have  members  all  over 
the  country,  in  whose  hands  the  book  is  placed;  and  if 
Borreson  had  one  it  was  strong  evidence  that  all  the  mem- 
bers were  supplied  with  it.  At  least,  such  would  be  the 
presumption  of  fact  from  the  declared  intention  of  the  as- 
sociation. The  plaintiff  was  notified  and  threatened  in  the 
letter  signed  by  Collin,  the  secretary,  that  if  he  did  not  pay 
up  by  the  15th  day  of  March,  1888,  he  would  be  published 
in  their  "  list  of  delinquent  debtors,  which  wiU  he  ddi/oered 
to  aU  members  of  the  association  in  the  United  States  and 
CanadaP  The  sending  through  the  mail  of  those  en- 
velopes with  such  an  imputation  of  dishonesty,  and  the 
distribution  of  the  book  among  the  members  with  the 
plaintiff's  name  in  the  black-list  of  bad  debtors,  constituted 
sufficient  publication  of  the  Ubel.  The  effect  as  well  as 
the  intention  of  these  libels  was  to  discredit  and  disgrace 
the  plaintiff  among  business  men ;  and  this  was  the  punish- 
ment threatened  if  he  did  not  pay  as  ordered.  If  it  would 
work  no  injury  to  the  delinquent,  it  would  not  operate  as 
an  inducement  for  him  to  pay  up. 

It  is  claimed  that  no  special  damage  to  the  plaintiff  was 
proved  by  Borreson  refusing  to  trust  him  for  a  small  bill  of 
jewelry,  because  it  was  not  shown  that  Borreson  had  ever 
trusted  him,  or  would  have  trusted  him  but  for  the  book. 
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It  is  sufficient  if  Borreson  refused  him  credit  on  account  of 
the  book,  and  the  question  of  special  damages  was  for  the 
jury.  This  disposes  of  the  reasons  urged  in  support  of  the 
defendants'  motion  for  a  nonsuit,  and  also  in  support  of 
the  motion  that  the  court  direct  the  jury  to  find  for  the 
defendants. 

4.  Errors  are  assigned  on  certain  instructions  to  the  jury. 
The  learned  circuit  judge  said  to  the  jury :  "  The  evidence 
shows  that  three  letters,  I  think,  were  mailed  from  La  Crosse 
by  the  defendants,  of  this  character."  The  learned  counsel 
claims  that  this  error  of  fact  was  very  injurious  to  the  de- 
fendants, because  it  would  imply  that  all  three  of  such 
letters  were  inclosed  in  that  offensive  envelope,  when  in 
fact -there  were  only  two  of  such  letters.  The  jury  would 
probably  recollect  that  there  were  only  two  of  such  en- 
velopes, whether  they  should  be  misinformed  as  to  the 
number  of  letters  or  not.  The  statement  was  not  positive, 
but  made  rather  inquiringly  by  the  qualification,  "  I  think." 
In  such  a  case,  where  the  court  mistakes  the  evidence  in  this 
way  from  the  want  of  a  distinct  recollection  of  it,  it  is  the 
duty  of  the  counsel  to  suggest  its  correction  at  once,  and 
not  silently  reserve  it  for  a  future  exception.  He  owes  this 
duty  to  the  court.  It  is  not  an  error  of  law.  We  may  pre- 
sume that  the  jury  remembered  the  evidence  for  itself,  and 
we  cannot  presume  that  they  were  at  all  affected  by  this 
mistake.  The  counsel,  in  such  a  case,  should  be  held  to  have 
waived  the  error  by  his  silence  when  he  ought  to  have 
spoken.  It  is  not  very  material  any  way,  and  should  be  dis- 
regarded. 

The  learned  judge  instructed  the  jury,  in  substance,  that 
the  conmiunication  would  not  be  privileged  if  made  to  per- 
sons not  interested  in  knowing  the  standing  of  the  plaintiff; 
for  instance  the  members  in  Canada.  This  instruction  pf e- 
supposes  that  the  communication  was  privileged  so  far  as 
the  members  were  concerned  who  had  an  interest  in  know- 
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ing  the  standing  of  the  plaintifF.  This  did  the  defendants 
no  harm,  for  most  clearly  the  jury  correcjtly  found  that  it 
was  not  privileged,  and  this  question  was  submitted  to  them 
by  the  court.  We  have  seen  that  there  was  no  object  or 
purpose  of  the  association  to  protect  or  serve  any  one  ex- 
cept the  creditor  interested  in  collecting  the  debt.  The 
authorities  cited  by  the  learned  counsel  have  no  application 
to  such  a  case.  There  can  be  no  question  but  that  the 
communications  were  grossly  libelous.  On  this  general 
question,  see  the  authorities  cited  in  the  brief  of  the  learned 
counsel  of  the  respondent.  In*  speaking  further  on  the 
question  whether  the  matter  was  privileged,  the  learned 
judge  said  to  the  jury :  "  Whether  it  was  a  communication 
that  was  desired,  well,  there  is  no  evidence  that  it  was  de- 
sired by  anybody."  This  is  a  little  obscure,  but  its  mean- 
ing was,  probably,  that  no  one  was  interested  in  the  matter 
except  the  defendants,  and  that  no  one  else  had  any  reason 
to  desire  it.  The  jury  could  not  have  been  materially  mis- 
led by  it,  whatever  it  might  mean. 

The  verdict  is  not  excessive. 

The  respondent's  counsel  omitted  to  argue  these  various 
exceptions,  because  he  insisted  that  the  certificate  to  the 
bill  of  exceptions  is  insuflBcient  to  make  them  a  part  of  the 
record.  The  certificate  is  that  "  the  above  and  foregoing 
was  and  is  all  the  testimony  given  on  the  trial  of  the  above- 
entitled  action."  But  the  bill  of  exceptions  is  regularly 
signed  by  the  judge,  as  the  law  requires,  and  thereby  be- 
came a  part  of  the  record  (sec.  2873,  R.  S.),  and  it  contains 
all  the  exceptions  and  the  matters  to  which  they  relate. 
That  is  sufficient.  What  it  contains  need  not  be  stated  in 
the  certificate,  except  whether  it  contains  all  the  evidence. 
The  objection  is  too  technicaL 

We  can  find  no  error  in  the  record. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Pepbe,  Ke&pondent,  vs.  The  Chicago,  Milwattkbb  &  St. 
Paul  Eailway  Company,  Appellant 

BaHroads:  Injury  to  penon  at  street  crossing:  Unlawful  raie  of  speed: 
Contributory  negligenoe:  Court  and  jury, 

1.  To  run  a  train  at  an  unlawful  rate  of  speed  within  the  limitB  of  a 
dty  is  negligence. 

1^  When  a  traveler  on  a  public  street  in  a  city  approaches  a  railway 
crossing  he  may  properly  assume,  if  nothing  appears  to  the  con- 
trary, that  a  train  is  moving  at  a  lawful  rate- of  speed ;  and  if  it  was 
moving  at  an  unlawful  rate,  that  fact  may  be  considered  in  deter- 
mining the  question  of  contributory  negligence. 

&  In  an  action  for  injuries  sustained  at  a  railway  crossing  in  a  city,  the 
testimony  tended  to  show,  among  other  things,  that  when  between 
fifty  and  sixty  feet  from  the  crossing  the  plaintiff  looked  in  the 
direction  from  which  the  defendant's  train  was  coming,  and  did  not 
see  it,  though  he  could  have  seen  it  had  it  then  been  within  900  feet 
of  the  crossing ;  that  his  attention  was  diverted  by  the  conduct  of 
his  horses,  so  that  he  did  not  look  again  in  that  direction  until  he 
reached  the  track,  when  the  train  was  so  near  that  a  collision  could 
not  be  avoided ;  that  the  train  was  running  thirty-six  miles  or  more 
an  hour,  and  that  no  warning  was  given  as  it  approached  the  cross- 
ing ;  and  that  if  the  train  had  been  900  feet  away  when  the  plaintiff 
first  looked,  and  had  been  running  ^t  the  lawful  rate  of  six  miles  an 
hour,  he  would  have  passed  far  beyond  the  crossing  before  the  train 
reached  it  Held,  that  it  could  not  be  said,  as  a  matter  of  law,  that 
the  plain tiflF  was  guilty  of  contributory  negligenoa 

4  Although  the  statute  did  not  require  the  whistle  to  be  blown  at  that 
place,  if  those  in  charge  of  the  train  saw  the  plaintiff  approaching 
•  the  crossing  and  believed  that  he  was  imaware  of  the  train's  ap- 
proach, it  was  their  duty  to  sound  the  whistle  as  well  as  to  take 
every  otJier  reasonable  precaution  to  prevent  the  collision. 

&  It  was  not  error  to  charge  that  it  was  the  peculiar  province  of  the 
jury  to  decide  whether  the  whistle  was  blown  at  the  whisthng  post, 
or  the  engine  beU  rung  before  and  whUe  passing  over  the  crossing, 
as  well  as  the  rate  of  speed  at  which  the  train  approached  the  same. 

APPEAL  from  the  Circuit  Court  for  Jeferson  County. 
The  following  statement  of  the  ca-se  was  prepared  by 
3£r.  Justice  Cassoday: 

This  is  an  action  for  damages  sustained  October  13, 1888, 
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at  a  street  crossing  of  the  defendant's  railway  track  one 
mile  east  of  its  Watertown  depot,  and  within  the  city  limits 
but  outside  of  the  platted  portion  thereof.  It  ap^)ears  from 
the  undisputed  evidence  that  the  railway  at  that  point  runs 
a  very  little  north  of  west  and  south  of  east,  and  is  straight 
for  two  miles  east  of  the  crossing,  and  for  more  than  1,100 
feet  west  of  the  crossing ;  that  the  street  mentioned  is  what 
is  known  as  the  "  Old  Milwaukee  Road,"  and  crosses  the 
railway  at  that  point  in  a  northwesterly  and  southeasterly 
direction,  forming  an  acute  angle  of  twenty-seven  and  one 
half  degrees ;  that  such  highway  had  existed  for  about  forty 
years,  and  is  the  main  traveled  thoroughfare  from  Pipers- 
ville  to  Watertown;  that  the  railroad  track  for  275  feet 
east  of  the  crossing  is  above  the  ground  on  the  southerly 
side  about  four  and  one  half  feet;  that  at  the  end  of  that 
distance  commences  a  cut  which  extends  easterly  for  about 
275^ feet  further,  the  deepest  part  of  which  is  400  feet  from 
the  crossing  at  the  south  right-of-way  fence,  where  the  top 
of  the  bank  is  six  and  three  fourths  feet  above  the  level  of 
the  crossing;  that  from  that  point,  which  is  about  600  feet 
east  of  the  crossing,  there  commences  a  se<Jond  cut,  known 
as  the  "deep  cut,"  which  continues  easterly  beyond  the 
whistling  post,  which  is  a  quarter  of  a  mile  from  the  cross- 
ing; that  the  highest  part  of  the  embankment  on  the  south- 
erly side  of  that  deep  cut  is  about  twenty-two  feet  above 
the  track  at  a  point  about  1,100  feet  east  from  the  crossing; 
that  the  space  between  said  right  of  way  and  the  highway 
near  and  east  of  the  crossing  contained  many  trees,  a  house, 
barn,  sheds,  wood-pile,  corn-crib^  stacks,  etc. ;  that  the  right 
of  way  at  the  crossing  is  about  eighty  feet  wide,  with  a 
wire  fence  on  both  sides ;  that  the  highway  is  about  fifty 
feet  wide,  with  a  board  fence  on  the  northeasterly  side^ 
with  cattle-guards  on.  each  side  of  the  crossing,  and  a  plank 
crossing  twenty-eight  feet  wide  about  midway  between  the 
two  cattle-guards;  that  the  regular  leaving  times  for  the 
passenger  train  in  question  were :  From  Milwaukee,  11 :16 
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A.  M. ;  from  Ixonia  (six  miles  east  of  this  crossing),  12 :46 
p.  M. ;  and  from  Watertown,  1:02  p.  m., —  and  that  the 
plaintiff  was  at^the  time  well  acquainted  with  the  time  when 
the  train  usaally  passed. 

There  is  testimony  on  the  part  of  the  plaintiff  to  the  ef- 
fect that  on  the  day  in  question  the  plaintiff  started  from 
his  home  on  said  highway,  four  and  one  half  miles  east  of 
this  crossing,  about  12 :30  p.  m.  ;  that  upon  reaching  the  top 
of  Koch's  hill,  so  called,  about  one  hundred  rods  east  of 
the  crossing,  the  railway  track  to  the  east  could  be  seen  for 
more  than  a  mile ;  that  he  there  looked  carefully  for  ap- 
proaching trains,  but  observed  none ;  that,  from  that  point 
up  to  the  defendant's  right  of  way,  no  view  whatever  of 
the  track  could  be  seen;  that  he  drove  slowly  down  the 
hm ;  that  upon  reaching  the  foot,  and  perhaps  twenty  or 
thirty  rods  distant  from  the  crossing,  his  horses  struck  into 
a  moderate  trot,  and  continued  in  that  way  until  well  upon 
the  defendant's  right  of  way ;  that  while  coming  down  the 
hill,  and  from  about  the  middle  thereof  until  so  reaching 
the  right  of  way,  he  listened  carefully  but  neither  heard 
nor  saw  anything  to  indicate  an  approaching  train;  that 
after  he  left  the  stony  portion  of  the  hill  the  road  was  very 
dusty,  and  the  wagon  made  but  little  noise;  that  immedi- 
ately upon  going  onto  the  right  of  way,  and  somewhere  be- 
tween fifty  and  sixty  feet  from  the  crossing,  he  turned 
partially  in  his  seat  and  looked  east  and  listened  for  ap- 
proaching trains,  and  continued  to  do  so  until  his  horses 
slowed  down  to  a  walk,  but  saw  no  train,  nor  sign  of  any 
train,  approaching;  that  from  that  point  the  plaintiff  could 
have  seen  the  train,  had  it  then  been  anywhere  within  at 
least  900  feet  east  of  the  crossing;  thsfct  thereupon  his  horses 
took  perhaps  a  few  steps  forward,  but  he  could  not  say  how 
many,  when  suddenly  the  near  horse  began  dancing  and 
jumping  forward,  and  the  off  horse  struck  into  a  trot ;  that 
thereupon  he  drew  up  the  reins,  and  took  them  well  in 
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hand, —  drew  them  up  firmly,  but  did  not  try  to  stop  the 
horses ;  that  when  his  horses  began  to  dance,  jump,  and  trot 
as  stated,  he  turned  from  looking  up  the  track  to  see  what  had 
started  them ;  that  he  first  looked  over  his  horses,  to  see  if 
anything  was  the  matter  with  the  harness,  but  saw  nothing ; 
that  he  then  looked  in  the  direction  of  the  city  to  the  left, — 
to  the  west, —  to  see  if  any  train  was  approaching  from  that 
direction,  but  saw  nothing ;  that  he  then  turned  to  look  to 
the  right-hand  side,  to  see  if  anything  or  anybody  had  made 
any  motion  to  start  his  horses  up,  but  saw  nothing;  that 
then,  fearing  that  perhaps  some  one  had  driven  up  behind 
him,  and  was  attempting  to  drive  past  him  on  the  right- 
hand  side,  he  turned,  and,  as  he  brought  his  eyes  back  to 
the  crossing  he  noticed  that  the  forward  feet  of  both  his 
horses  were  very  nearly  in  the  center  of  the  track ;  that  he 
then  looked  eastward  to  see  who  had  driven  up  to  pass  by 
him,  and/'Saw  the  engine  coming  down  behind  him,  and,  as 
he  judged,  150  to  175  or  200  feet  distant ;  that  upon  seeing 
the  engine  he  pulled  with  all  his  strength  upon  the  left  rein 
to  bring  the  horses  off  the  track,  knowing,  if  they  made  any 
progress  forward,  it  was  certain  death  to  himself;  that  his 
eyes  lingered  just  an  instant  on  the  engine ;  that  he  was 
horror-stricken  to  see  it  coming  upon  him ;  that  he  then 
turned  to  see  if  there  was  any  possibility  of  saving  himself; 
that  he  ^w  the  near  horse  was  entirely  off  the  track,  and 
the  off  horse  had  his  forward  feet  only  inside  the  rail  about 
twelve  to  sixteen  inches ;  that,  while  the  off  horse  was  in 
the  act  of  turning  away  to  avoid  the  engine,  he  saw  the 
cow-catcher  plow  under  his  feet,  and  the  forward  part  of 
the  engine  strike  him ;  that  he  was  himself  then  so  near 
that,  if  he  had  had  his  right  arm  extended,  he  might  have 
touched  the  driving  wheel  as  it  shot  by  him ;  that  he  shut 
his  eyes,  thinking  he  should  be  crushed  under  the  wheels 
of  the  cars,  and  that  that  was  the  last  he  knew  for  hours 
afterwards;  that  from  the  time  he  got  there,  upon  the 
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right  of  way,  and  until  he  looked  around  and  saw  the  cars 
as  stated,  he  heard  no  ringing  nor  whistling'  on  the  part  of 
the  train,  and  is  positive  that  no  signal  was  given,  and  that 
he  heard  no  sound  of  any  train;  that  the  day  was  very  quiet 
and  warm;  that  a  gentle  breeze  was  blowing  from  the 
northwest ;  that  he  listened  all  the  time  —  at  least  after  he 
got  within  forty  rods  of  the  crossing,  but  heard  nothing ; 
that  it  was  about  1:20  p.  m.  when  the  accident  occurred; 
that  the  train  got  to  Watertown  depot  at  about  1:25 
p.  M. ;  that  the  train  at  the  time  was  running  very  fast, — 
fifty  or  sixty  miles  an  hour. 

For  the  injury  sustained  by  the  plaintiff  in  his  person, 
and  to  the  horses,  harness,  and  wagon,  he  brings  this  action. 
At  the  close  of  the  trial  the  jury  returned  a  verdict  in  favor 
of  the  plaintiff  of  $7,500,  and  from  the  judgment  entered 
thereon  the  defendant  appeals. 

Johji  T.  JFishy  attorney,  and  J7".  J7".  Meld,  of  counsel,  for 
the  appellant,  contended,  inter  dlia^  that  under  the  testi- 
mony as  to  the  speed  of  the  team  and  of  the  train,  and  as 
to  the  view  of  the  track,  the  train  must  have  been  in  plain 
sight  when  the  plaintiff  was  sixty  feet  from  the  crossing, 
and  if  he  looked  at  that  point  he  must  either  have  seen  it 
or  looked  so  negligently  and  carelessly  as  not  to  see  it. 
TJhe  testimony  of  the  plaintiff  that  he  looked  and  saw  no 
train  does  not-  make  a  conflict  of  testimony  sufficient  to  go 
to  the  jury.  Artz  v.  (7.,  R.  I.  <&  P.  R.  Co.  34  Iowa,  153, 
159;  BloomfieU  v.  JB.  <&  W.  R.  Co.  74  id.  607;  Ca7^oU  v. 
P.  R.  Co.  12  Weekly  Notes  (Pa.),  348;  Pence  -y.  C,  R.  L 
i&  P.  R.  Co.  63  Iowa,  746,  752-3.;  Penn.  R.  Co.  v.  BeU, 
122  Pa.  St.  58;  Marland  v.  P.  (&  L.  E.  R.  Co.  123  id.  487; 
Penn.  R.  Co.  v.  Mooney,  126  id.  244;  Cleveland^  (7.,  C.  <& 
I.  R.  Co.  V.  ElUoUy  28  Ohio  St.  340,  Where  the  evidence 
shows  that  a  view  of  the  track  can  be  had  at  any  particular 
distance  from  the  crossing,  the  presumption  of  law  is  either 
that  the  traveler  looked  and  saw  the  train  or  that  he  did 
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not  look ;  and  in  either  case  he  is  negligent.  Shearm.  & 
Redf.  Neg.  (4th  ed.),  sec.  4Y6;  Cones  v.  (7.,  7.,  St.  L.  <&  C. 
R.  Co,  114  Ind.  328;  Chicago  c6  E.  I.  R.  Co.  v.  Hedges, 
118  id.  5;  Wilcox  v.  R.,  W.  <&  0.  R.  Co.  39  K  T.  358,  361; 
Tolman  v.  S.,  B.  c&  N.  Y.  R.  Co.  98  id.  198,  204;  Brovm 
V.  M.  <&  Se.  P.  R.  Co.  22  Minn.  165,  16Y;  Lesan  t?. 
M.  C.  R.  Co.  11  Me.  85.  If  the  plaintiff  looked  at  a 
place  where,  by  reason  of  obstructions,  an  extended  view 
of  the  track  could  not  be  had,  and  failed  to  look  after 
coming  to  a  place  where  the  view  was  clear,  such  con- 
duct is  negligence  which  defeats  a  recovery.  Weyl  v.  C, 
M.  c&  St.  P.  R.  Co.  40  Minn.  350;  Atchison,  T.  d:  S.  F.  R. 
Co.  V.  Townsendj  39  Kan.  115 ;  Haines  v.  I.  C.  R.  Co.  41 
Iowa,  227;  Salter  v.  U.  <&  B.  R.  R.  Co.  75  K  T.  273, 278-9; 
Fletcher  v.  Fitchburg  R.  Co.  149  Mass.  127;  Marty  v.  C, 
St.  P.,  M.  cfe  0.  R.  Co.  38  Minn.  108;  Freemam.  v.  D.,  S.  S. 
c&  A.  R.  Co.  74  Mich.  86 ;  Wimfanley  v.  C,  M.  cfe  St.  P.  R. 
Co.  72  Wis.  375,  383;  CvUen  v.  D.  cfe  H.  C.  Co.  113  N.  T. 
667.  The  plaintiff  was  negligent  in  driving  rapidly  upon 
the  track  without  pausing  or  slackening  his  pace  to  look 
and  listen  for  approaching  trains.  Seefdd  v.  C,  M.  cfe  Si. 
P.  R.  Co.  70  Wis.  216;  Salter  v.  U.  cfe  B.  R.  R.  Co.  75 
K  T.  273;  Weyl  v.  C,  M.  cfe  St.  P.  R.  Co.  40  Minn.  350, 
353;  Cones  v.  C,  Z,  St.  L.  cfe  C.  R.  Co.  114  Ind.  328;  C(mr 
neOy  v.  N.  Y.  C.  cfe  H.  R.  R.  Co.  88  N.  T.  846;  Schaefert 
V.  Cy  M.  cfe  St.  P.  R.  Co.  62  Iowa,  624;  Haas  i?.  O.  R.  cfe 
/.  R.  Co.  47  Mich.  401;  Griffin  v.  C,  R.  I.  cfe  P.  R.  Co. 
68  Iowa,  638;  Mantd  v.  C,  M.  cfe  St.  P.  R.  Co.  33  Minn. 
62";  PoweU  v.  N.  Y.  C.  <&  H  R.  R.  Co.  109  K  T.  613. 
Those  in  charge  of  the  train,  after  discovering  the  plaintiflf 
on  the  highway,  had  the  right  to  assume  that  he  would  not 
attempt  to  cross  without  looking  or  listening  for  trains, 
and  that  he  would  stop  before  crossing  the  track  if  a  train 
was  approaching.  Yancey  v.  W.,  St.  L.  <&  P.  R.  Co.  93 
Mo.  433;  Moody  v.  P.  R.  Co.  68  Mo.  470,  473-4;  Dyson  v. 
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jr.  Y.  c6  iT.  JF.  JR.  Co.  57  Coim.  9;  Warner  v.  N.  Y.  C.  JR. 
Co.  44  K  T.  466,  469;  Wabash,  St.  L.  <&  P.  JR.  Co.  v. 
Erough,  13  Bradw.  (Dl.),  431;  Chicago,  B.  cfe  Q.  R.  Co.  v. 
DamereUj  81  DL  450,  453.  Negligence  on  the  part  of  a 
railroad  company  in  failing  to  give  signals,  or  in  running 
at  a  prohibited  rate  of  speed,  will  not  excuse*  a  traveler 
from  looking  and  listening,  and  he  is  not  entitled  to  assume 
that  the  persons  in  charge  of  the  train  will  observe  all 
proper  precautions  on  their  part.  Abbot  v.  DwinneU,  74 
Wis.  525,  526;  KelZey  v.  JH.  cfe  St.  J.  R.  Co.  75  Mo.  138; 
Railroad  Co.  v.  Houston^  95  TJ.  S.  697;  1  Thomp.  Neg.  426; 
CaUigan  v.  N.  Y.  C  <&  H.  R.  R.  Co.  59  N.  Y.  651;  Scho- 
jiddv.  a,  M.  (&  St.  P.  R.  Co.  114  TJ.  S.  615;  Gorton  u  E. 
R.  Co.  45  K  T.  660,  664;  Ha/oen8  v.  E.  R.  Co.  41  id.  296, 
299;  Ormsbee  v.  B.  dk  P.  R.  Corp.  14  E.  I.  102;  Wabash, 
St.  L.  <&  P.  R.  Co.  V.  Wallace,  110  111.  114;  Ernst  v.  JH.  R. 
R.  Co.  39  N.  T.  61,  68;  Ha/rUn  v.  St.  L.,  K.  C.  &  N.  R. 
Co.  64  Mo.  480 ;  Union  Pacific  R.  Co.  v.  Adams,  33  Kan. 
427;  State  v.  JSf.  C.  R.  Co.  76  Me.  357;  Eea?mey  v.  C,  JMJ. 
ds  St.  P.  R.  Co.  47  Wis.  144;  Schilling  v.  C,  Jif.  <&  St.  P. 
R.  Co.  71  id.  255;  WilUams  v.  C,  JM.  cfe  St.  P.  R.  Co.  64 
id.  1. 

For  the  respondent  there  were  briefs  by  E.  P.  Smith 
and  F.  B.  TuUle,  and  oral  argument  by  Jifr.  Smith. 

Oassoday,  J.  As  indicated  in  the  foregoing  statement, 
there  is  evidence  tending  to  prove  that  at  the  time  of  the 
accident  the  train  was  from  fifteen  to  twenty  minutes  be- 
hind its  regular  time.  One  of  the  plaintiff's  witnesses  tes- 
tified, in  effect,  that  on  the  day  of  the  accident  he  started 
from  King's  steam-mill,  on  First  street,  in  Watertown,  with 
a  load  of  feed,  for  his  home,  while  the  1  d clock  whistles  were 
iloioing;  that  he  went  on  the  street  in  question ;  that  he 
passed  the  crossing,  and  met  and  passed  the  plaintiff  at  the 
foot  of  Koch's  hill ;  that  he  got  up  over  the  hill,  and  neither 
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heard  nor  saw  anything  of  the  train.  Assuming  the  cred- 
ibility of  the  witness,  and  the  circumstances  stated  tend 
strongly  to  prove  that  the  train  was  considerably  behind 
the  regular  time.  ^  The  evidence  on  the  part  of  the  def^id- 
ant  strongly  tends  to  prove  that  the  train  left  Ixonia  at 
12 :50  p.  M.,  and  reached  the  place  of  the  accident  about 
1  o'clock ;  but,  of  course,  the  jury  had  the  right  to  believe 
the  witnesses  on  the  part  of  the  plaintiff  instead  of  those  on 
the  part  of  the  defendant.  There  is  also  a  considerable 
conflict  in  the  evidence  as  to  the  speed  of  the  train.  The 
conductor  testified  that  he  ran  from  Ixonia  to  the  crossings 
a  distance  of  six  miles,  in  ten  minutes, —  that  is  to  say,  at 
the  rate  of  thirty-six  miles  per  hour, —  which  would  be  900 
feet  in  seventeen  seconds.  Such  a  .rate  of  speed  vrithin 
the  limits  of  the  city  was  unlawful,  and  hence  negligent. 
Sec.  1809,  R.  S. ;  Horn  v,  C.  <&  W.  W.  R.  Co.  38  "Wis.  463; 
Ewen  V.  0,  c&  N.  W.  R.  Co,  38  Wis.  613;  Ham  v.  C.  <6  iT. 
W.  li.  Co.  41  Wis.  44;  Heddl^  v.  C  &  N.  W.  B.  Co.  U 
Wis.  239 ;  Hooker  v.  C,  M.  <&  St  P.  JR.  Co.  76  Wis.  542.  Since 
such  negligence  contributed  directly  to  the  injury,  it  must 
be  regarded  as  having  Established  the  defendant's  neg- 
ligence. 

But  the  principal  controversy  is  whether  the  plaintiff 
was  guilty  of  contributory  negligence  in  driving  upon  the 
crossing  as  mentioned  in  the  foregoing  statement.  The 
particular  conduct  of  the  plaintiff  complained  of  is  his  Ml- 
ure  to  look  in  the  direction  of  the  coming  train  after  reach- 
ing a  point  within  fifty  feet  of  the  crossing.  He  testified 
that  he  did  look  in  that  direction  when  between  fifty  and 
sixty  feet  from  the  crossing;  and  other  testimony  tends  to 
prove  that,  from  the  point  where  he  so  looked,  he  could 
have  seen  the  train  had  it  then  been  anywhere  within  at 
least  900  feet  east  of  the  crossing.  The  jury  had  the  right 
to  believe  that  testimony,  and  evidently  did.  Assuming 
that  testimony  to  be  true,  as  we  must  on  this  appeal,  and 
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it  follows  conclusively  that  while  the  plaintiff  was  ]>assing 
over  the  fifty  or  rfxty  feet  the  train  passed  over  at  least 
900  feet ;  that  is  to  say,  the  train  was  moving  fifteen  or 
eighteen  times  faster  than  the  plaintiff.  This  being  so,  it 
follows  that  if  the  plaintiff  was  moving  at  the  rate  of  three 
or  four  miles  per  hour  then  the  train  must  have  been  mov- 
ing at  the  rate  of  from  forty-five  to  sixty  miles  per  hour. 
The  conductor  testifies  that  applying  the  air-brakes  when  a 
train  is  running  at  the  rate  of  thirty-five  miles  an  horn-  will 
stop  the  train  in  a  distance  of  about  600  feet ;  that  this  train 
ran  about  620  feet  after  the  air-brakes  were  applied.  Had 
the  train  been  running  upon  the  statutory  time  of  six  miles 
an  hour  while  passing  over  the  900  feet,  and  the  other  con- 
ditions had  remained  as  assumed,  it  is  very  evident  that 
the  plaintiff  would  not  only  have  safely  crossed  the  track 
before  the  train  reached  it,  but  would  have  reached  a  point 
some  two  or  three  hundred  feet  beyond.  This  court  has 
held,  in  effect,  that,  where  a  traveler  on  a  public  street  in 
a  city  approaches  a  railway  crossing,  and  nothing  appears 
to  the  contrary,  he  may  properly  assume  that  a  train  is 
moving  at  a  lawful  rate  of  speed,  and  if  it  transpires  that 
such  speed  was  unlawful  that  fact  may  be  taken  into  con- 
sideration in  considering  the  question  of  contributory  neg- 
ligence. Langhoff  v.  M.  <&  P.  du  C.  R.  Co,  19  Wis.  489. 
The  same  rule  has  been  sanctioned  by  other  courts.  LoucJcs 
V.  a,  M.  <&  St.  P.  R.  Co.  31  Minn.  526;  Thomas  v.  J).,  L. 
i&  W.  R.  Co.  8  Fed.  Eep.  732;  Newson  v.  If.  T.  C  B.  Co. 
29  N.  Y.  383;  Penn.  R.  Co.  v.  Ogier,  85  Pa.  St.  72,  This 
rule  is  really  sanctioned  by  AUen  v.  M.  C.  R.  Co.  19  Atl. 
Rep.  (Me.),  105,  cited  by  counsel  for  the  defendant. 

It  is  claimed  as  a  matter  of  law  that  the  plaintiff  was 
not  excusable,  upon  any  theory,  from  omitting  to  look  east- 
ward along  the  track  after  getting  within  fifty  feet  of  it, 
since  every  step  of  the  team  forward  enabled  him  to  see 
for  a  greater  distance  in  the  direction  of  the  approaching 
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train,  and  since  his  horses  were  perfectly  gentle  and  might 
have  been  stopped  at  any  instant.  But  it  is  to  be  remem- 
bered that  the  plaintiff  may  have  been  lulled  into  a  sense 
of  security  by  thus  failing  to  see  the  train  when  he  did 
look,  so  that  under  all  the  circumstances  stated  we  are  un- 
able to  say,  as  a  matter  of  law,  that  the  momentary  diver- 
sion of  the  plaintiff  from  looking  in  the  direction  of  the 
coming  train  by  reason  of  the  conduct  of  his  horses  was 
not  excusable.  Butler  v.  M.  <&  St.  F.  JR.  Co.  28  Wis.  487; 
Bower  v.  C.,M.  <&  St.  P.  R.  Co.  61  Wis,  457;  Ferguson  v. 
W.  C  R.  Co.  63  Wis.  152;  WmstcmZey  v.  C,  M.  cfe  St.  P. 
R.  Co.  72  Wis.  375 ;  Puame  v.  C.  <&  IST.  W.  R.  Co.  72  Wis. 
523;  KeUogg  v.  N.  T.  C  <&  H.  R.  R.  Co.  79  N.  T.  72.  In 
Perm.  R.  Co.  v.  Ogier^  35  Pa.  St.  72,  the  evidence  in  sup- 
port of  the  verdict  against  the  claim  of  contributory  negU- 
gence  was  weaker  than  in  the  case  at  bar,  but  the  court 
said:  "The  theory  that  the  deceased  might  have  seen  623 
feet  along  the  railroad  in  the  direction  in  which  the  train 
was  approaching,  from  a  point  at  which  he  might  have 
stopped  the  progress  of  his  horse  and  escaped  danger,  but 
did  not  see  it  until  within  174  feet  of  him,  if  considered 
abstractly,  and  entirely  unshaken  by  any  or  every  other 
consideration,  would  have  presented  a  strong  case  of  negli- 
gence; but  even  then  it  would  scarcely  have  justified  a 
court  in  saying  there  was  negligence,  as  a  matter  of  law, 
when  but  seventeen  seconds  were  allowed  for  action  to  the 
party  in  danger."  The  facts  in  the  case  at  bar  differ  mate- 
rially from  those  present  in  AUen  v.  M.  C.  R.  Co.  19  AtL 
Rep.  (Me.),  105. 

The  contention  of  the  able  counsel  for  the  defendant  to 
the  effect  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence for  not  looking  eastward  when  forty-eight  feet  or 
less  from  the  track,  and  from  a  point  where  he  might  have 
seen  the  train  approaching  anywhere  within  1,235  feet  of 
the  crossing,  is  peculiarly  apphcable  to  the  engineer  and 


Digitized  byVjOOQlC 


77.  JANUAEY  TEEM,  1890.  257 

Piper  va  The  Chicago,  Milwaukee  &  St  Paul  R  Ckx 

fireman  operating  the  train,  and  of  course,  in  law,  equally 
to  the  defendant.  It  was  a  part  of  their  duty  to  keep  a 
lookout  in  the  direction  they  were  going,  especially  while 
passing  over  streets  in  a  city  at  such  a  rate  of  speed.  Sed- 
dies  V.  C.  ik  N.  W.  R.  Co.  74  Wis.  247.  They  could  have 
stopped  the  train  at  any  time,  by  applying  the  air-brakes, 
in  a  distance  of  600  feet,  even  when  running  at  the  rate  of 
thirty-six  miles  an  hour.  There  is  no  evidence  that  their 
attention  was  diverted  by  anything.  Had  they  looked, 
they  certainly  could  have  seen  the  plaintiff  and  his  team 
approaching  the  track  for  the  distance  named ;  and  yet,  ac- 
cording to  the  testimony  of  the  plaintiff,  they  neither  gave 
any  signal  nor  stopped  the  train,  and,  according  to  the  con- 
ductor, they  did  not  apply  the  air-brakes  until  "  right  near 
the  crossing,  possibly  right  on  it."  We  must  hold  that 
there  is  sufficient  evidence  to  support  the  verdict,  and  con- 
sequently that  there  was  no  error  in  refusing  to  nonsuit  the 
plaintiff  or  direct  a  verdict  in  favor  of  the  defendant,  or  to 
set  aside  the  verdict  for  want  of  evidence.  What  has  been 
said  above,  and  the  authorities  cited,  fully  dispose  of  the 
real  controversy  on  this  appeal,  and  also  of  the  first,  second, 
fifth,,sixth,  and  seventh  assignments  of  error  in  the  charge. 

Error  is  also  assigned  to  that  portion  of  the  charge 
wherein  the  jury  were,  in  effect,  told  (3)  that  although  the 
statute  did  not  require  the  defendant  to  blow  the  whistle 
at  the  whistUng  post,  or  at  any  place  between  it  and  the 
crossing,  still,  if  those  in  charge  of  the  train  saw  the  plaintiff 
approaching  the  crossing  and  about  to  go  upon  the  track, 
believing  that  he  was  unaware  of  the  train's  approach,  it 
would  be  their  duty  to  sound  the  whistle  as  well  as  to  take 
every  other  reasonable  precaution  to  prevent  the  collision. 
This  portion  of  the  charge  is  fully  sustained  by  the  redent 
ruling  of  this  court  in  Reddles  v.  C.  cfe  N.  W.  H.  Co.  74  Wis. 
248,  249. 

Error  is  also  assigned  to  that  portion  of  the  charge 
Vou77— 17 
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wherein  the  jury  were,  in  eflfect,  told  (4)  that  it  was  the 
peculiar  province  of  the  jury  to  decide  whether  the  whistle 
was  blown  at  the  whistling  post,  or  the  engine  bell  rung 
before  and  while  passing  over  the  crossing  in  question,  as 
well  as  the  rate  of  speed  at  which  the  train  approached  the 
same.  We  perceive  no  error  in  submitting  such  questions 
to  the  jury,  when  taken  in  connection  with  the  whole  charge, 
which  was  fair  to  both  parties  and  covered  the  whole  case. 
By  the  Cowrt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Hunt  and  wife,  Kespondents,  vs.  Eooney  :  Colbmak,  Appel- 
lant. 

May  iS — June  £1, 1890. 

Mortgages:  Accounting:  Parties:  Eeversal  of  order  refusing  to  make 
person  a  party:  Vacating  judgment 

1.  In  an  action  by  mortgagor  against  mortgagee  for  an  accounting  and 

to  have  the  mortgage  debt  adjudged  paid,  a  surety  on  the  mortgage 
note  who,  to  the  knowledge  of  the  mortgagor  before  the  action  was 
commenced,  had  been  compeUed  to  pay  said  note  and  had  thereby 
become  the  owner  of  the  mortgage  debt,  is  a  necessary  party  and  is 
entitled  to  come  in  and  defend  without  terms. 

2.  The  reversal  of  an  order  denying  to  such  surety  the  right  to  become 

a  party  except  upon  terms  which  he  refused  to  comply  with,  oper- 
ates to  vacate  a  judgment  in  favor  of  the  plaintiff. 

APPEAL  from  the  Circuit  Court  for  Orawfard  County. 

The  appeal  is  by  Martin  Coleman  from  the  judgment  in 
the  action  granting  to  the  plaintiff  the  relief  demanded  in 
the  complaint,  and  ako  from  the  following  order  thereto- 
fore made : 

"  [Title.]  The  above-entitled  action  having  been  called 
for  trial  in  its  regular  order  upon  the  calendar  at  the  No- 
vember general  term  of  said  court  for  the  year  1886,  and 
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r— 

one  MaHi/n  CoUmam,^  a  stranger  to  the  record  in  this  ac- 
tion, having  appeared  by  Messrs.  Webster  &  Miller,  his  at- 
torneys, and  applied  to  the  court  upon  an  affidavit  filed  to 
become  a  party  defendant  in  this  action  and  to  defend  the 
same  in  his  own  behalf,  but  applied  at  the  same  time  for  a 
continuance  of  the  action  for  the  purpose  only  of  putting 
in  an  answer;  and  it  appearing  to  the  court  by  the  admit- 
ted statement  of  counsel  that  said  Mwrtm  Coleman  was 
fully  aware  of  the  existence  of  this  action  long  prior  to  this 
term  of  said  court,  and  had  ample  opportunity  to  make 
and  tender  an  answer  herein  and  prepare  for  trial  at  this 
term  of  said  court:  Now  it  is  hereby  ordered  that  the 
said  Ma/rtm  Colemwn  may  be  made  a  party  defendant  in 
this  action  and  be  admitted  to  defend  the  same  in  his  own 
behalf  upon  the  following  terms,  namely :  That  the  said 
Ma/rtm  Coleinam,  pay  to  the  plaintiff's  attorney  instamter 
the  sum  of  ten  dollars  terms,  together  with  tiie  witness  fees 
of  plaintiff's  witnesses  incurred  at  this  term ;  and  that  upon 
such  payment  said  action  be  continued  for  the  term,  and 
that  said  Ma/rtin  Colemam,  have  twenty  days  from  this  day 
in  which  to  make  and  serve  an  answer  in  this  action,  but 
that  in  default  of  such  payment  the  plaintiff  may  proceed 
at  once  with  the  trial  of  this  action.  Done  in  open  court 
at  the  November  general  term  of  said  court  for  the  year 
1886,  and  dated  this  13th  day  of  November  A.  D.  1886.  By 
the  court.    Qbo.  Clembntson,  Judge." 

Other  facts  will  appear  from  the  opinion. 

For  the  appellant  there  was  a  brief  by  Webster  <&  MiUer, 
and  oral  argument  by  D.  Webster. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  FuUer  (b  Ward. 

CouB,  0.  J.  In  April,  1880,  the  plaintiff  W.  B.  Sunt  bor- 
rowed from  the  defendant  $800,  payable  in  one  year,  with 
interest  at  ten  per  cent.    He  gave  a  promissory  note  for 
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the  amount,  which  was  signed  by  one  Martin  Coleman  as 
surety.  To  secure  the  payment  of  this  note,  ffwrU  and  wife 
conveyed,  by  warranty  deed,  certain  real  estate,  with  the 
understanding  that  Eooney  should  execute  a  contract  of 
the  mortgaged  premises  to  Mrs.  Hunty  conditioned  to  re- 
convey  the  real  estate  to  her  upon  payment  of  the  money 
so  borrowed.  It  appears  that  Eooney  never  executed  this 
contract,  but  the  evidence  is  entirely  clear  and  satisfactory 
that  the  deed  given  was  to  secure  the  payment  of  an  in- 
debtedness, and  must  therefore  be  regarded  as  a  mortgage. 
When  the  note  became  due  HwrU  had  not  the  money  to 
pay  it,  and  it  was  arranged  between  the  parties  that  the 
possession  of  the  mortgaged  premises  should  be  delivered 
to  Eooney  through  Colemam,^  his  agent,  and  the  rents  re- 
ceived should  be  applied  to  the  payment  of  the  mortgage 
debt.  So  the  matter  stood  until  the  commencement  of  this 
action,  in  October,  1886,  which  is  brought  to  compel  an  ac- 
counting of  the  rents  and  profits,  and  to  have  the  deed  in 
question  declared  a  mortgage,  and  the  indebtedness  which 
it  was  given  to  secure  adjudged  fully  paid  and  discharged. 
Eooney  was  the  only  party  made  defendant,  for  whom  an 
appearance  was  entered  by  Mr.  Evans,  as  his  attorney.  A 
question  was  made  on  the  argument  as  to  whether  the  evi- 
dence showed  that  Evans  was  authorized  to  appear  for 
Eooney  and  accept  service  of  the  summons  and  complaint 
in  the  action;  but  the  court  found,  in  effect,  that  he  had 
such  authority,  and  we  shall  assume  that  he  had,  without 
any  inquiry  as  to  the  fact. 

When  the  cause  was  called  for  trial,  Coleman  applied  by 
his  attorney  to  be  made  a  party  to  the  action  and  have 
leave  to  answer.  His  application  was  based  upon  his  affi- 
davit that  he  signed  the  note  as  surety  for  Himt^  and  that 
he  had  been  compelled  to  pay  it,  and  should  be  subrogated 
to  the  rights  of  the  defendant  Eooney  in  the  note  and 
mortgage,  and  that  the  plaintiff  well  knew  all  the  facts  in 
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the  aflBdavit  stated  before  the  commencement  of  the  action. 
The  circuit  court  ordered  that  Colem(m  be  made  a  party 
defendant,  and  be  allowed  to  defend  the  action,  on  pay- 
ment to  the  plaintiflPs  attorney  of  $10  mstarvterj  together 
with  the  fees  of  plaintiffs  witnesses  incurred  for  the  term. 
Coleman  refused  to  comply  with  the  terms,  and  was  not 
made  a  party  to  the  action.  The  cause  went  to  a  final  judg- 
ment, and  Colemcm  has  appealed  from  such  judgment  and 
from  the  order  denying  him  the  right  to  defend  except 
upon  the  terms  prescribed. 

In  the  first  place,  we  will  consider  the  order ;  and  we  are 
clear  that  Coleman  should  have  been  allowed  to  defend  with- 
out terms.  If  the  facts  set  forth  in  his  affidavit  are  true, — 
and  they  are  not  denied, —  he  was  the  owner  of  the  note 
and  mortgage,  and  was  the  real  party  in  interest.  There 
could  be  no  proper  accounting  as  to  rents  and  profits  with- 
out his  being  before  the  court.  As  he  was  an  absolutely 
necessary  party,  he  was  entitled  to  come  in  and  defend 
without  terms.  The  court  should  have  ordered  him  to  be 
made  a  party  at  once,  if  he  had  not  applied,  as  it  is  plain 
there  could  not  be  a  full  determination  of  the  controversy 
without  his  being  before  the  court. 

It  is  suggested  that  it  was  in  the  discretion  of*  the  court, 
under  the  circumstances,  to  prescribe  the  terms  on  which 
CcHeman  should  be  allowed  to  answer.  We  do  not  think 
the  court  had  any  discretion  in  the  matter,  as  Coleman  was 
not  asking  a  favor  of  the  court,  but  a  right  secured  to  him 
by  law.  As  the  owner  of  the  mortgage  debt,  he  was,  as 
we  have  said,  a  necessary  party  defendant,  and  he  had  the 
right  to  defend  the  action  like  any  mortgagee  in  a  suit  of 
this  character.  How  was  it  possible  to  have  an  accounting 
of  the  rents  and  profits  without  the  party  in  interest  being 
before  the  court?  As  well  might  a  mortgagee  attempt  to 
foreclose  his  mortgage  without  bringing  in  the  mortgagor 
or  the  owner  of  the  equity  of  redemption.  Rooney  was 
not  only  a  proper,  but  perhaps  was  a  necessary,  party  in 
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this  action  for  an  accounting;  for  it,  does  not  appear  at 
what  time  Coleman  paid  the  note  and  became  subrogated 
to  his  rights  in  the  mortgage  debt.  But  it  is  very  clear 
that  Colemcm  was  also  a  necessary  party  to  the  account. 

The  rule  is  elementary  that  all  parties  whose  interests 
are  to  be  aflfected  or  concluded  by  the  decree  should  be 
made  parties  to  a  suit  of  this  nature.  Where  the  mort- 
gagee has  assigned  his  whole  interest  in  the  debt,  he  may 
not  be  a  necessary  party,  but  where  he  retains  an  interest 
in  it  he  is  a  necessary  party  as  well  as  the  assignee.  Story, 
Eq.  PI.  §  191.  Since  it  does  not  appear  when  he  parted 
with  his  interest,  nor  what  amount  of  rents,  if  any,  he  re- 
ceived while  he  held  the  mortgage  debt,  it  was  proper  he 
should  be  before  the  court  in  taking  the  account.  And  it 
was  equally  essential  and  necessary  that  Colemcm^  the  owner 
of  the  mortgage  debt,  should  be  before  the  court  when  the 
debt  was  adjudged  satisfied  and  paid.  No  terms  should 
have  been  imposed  as  a  condition  to  his  being  made  a  party 
defendant.  It  seems  a  violation  of  the  most  obvious  and 
f amiMar  principles  of  law  to  state  the  account  and  discharge 
the  debt  in  his  absence  from  the  record.  We  are  at  a  loss 
to  understand  how  any  effect  can  be  given  the  judgment 
rendered  tinder  such  circumstances.  Colemcm  should  be 
brought  in  and  have  his  rights  in  the  subject  matter  of  the 
controversy  investigated  and  adjudged  before  the  relief 
asked  in  the  complaint  is  granted.  It  is  suggested,  as  he 
is  a  stranger  to  the  record,  he  could  not  appeal  from  the 
judgment.  But  he  has  appealed  from  both  the  order  and 
judgment.  We  hold  that  the  order  denying  him  the  right 
to  become  a  party  defendant,  except  upon  the  terms  stated, 
was  erroneous.  This  necessarily  operates  to  vacate  the 
judgment. 

By  the  Court. —  The  order  and  judgment  are  therefore 
reversed  and  vacated,  and  the  cause  is  remanded  to  the  cir- 
cuit court  for  further  proceedings  in  accordance  with  this 
opinion. 
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Coleman,  Appellant,   vs.  Hunt  and  others,  Respondents. 

May  £6 — June  f  i,  7890. 
Practice:  Limiting  trial  to  single  issue:  Judgment,  upon  whom  binding. 

"L  Where  several  defenseB,  including  a  former  adjudication,  are  pleaded, 
the  trial  should  not  be  confined  to  the  issue  as  to  such  former  ad- 
judication. 

2,  A  judgment  is  not  binding  upon  a  person  not  a  party  to  the  action 
^and  whose  application  to  be  made  a  party  had  been  granted  only 
upon  conditions  which  the  court  had  no  right  to  impose  and  with 
which  he  refused  to  comply. 

APPEAL  from  the  Circuit  Court  for  Orcmford  County. 

Action  to  foreclose  a  mortgage.  The  separate  answers 
of  the  defendants  set  up  several  defenses,  including  pay- 
ment and  a  former  adjudication  of  the  matters  mentioned 
in  the  complaint.  The  facts  will  sufficiently  appear  from 
the  opinion.  The  plaintiff  appeals  from  a  judgment  dis- 
missing the  complaint. 

For  the  appellant  there  was  a  brief  by  WehsUr  cfe  Miller^ 
and  oral  argument  by  D.  Webster. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  FuOer  &  Ward. 

Cole,  C.  J.  After  the  action  of  Sunt  v.  Booney,  ante, 
p.  258,  had  gone  to  judgment  in  the  circuit  court,  the  plaint- 
iff commenced  this  action  to  foreclose  his  mortgage.  All 
the  defendants  except  Rooney  answered,  setting  up  the 
proceedings  in  the  case  of  Sunt  v.  Rooney,  and  claiming 
that  the  judgment  therein  was  a  bar  to  this  action.  On 
the  issues  made  by  the  pleadings  the  case  came  on  for 
trial,  and  it  appearing  to  the  court,  as  the  record  in  sub- 
stance recites,  that  the  matters  set  up  by  the  defendants  iis 
a  prior  adjudication  and  in  bar  to  the  plaintiffs  action 
might  determine  the  entire  controversy,  the  cornet  decided 
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to  hear  the  evidence  beanng  upon  that  issue  first,  and 
practically  confined  the  trial  to  that  issue  alone,  without 
going  into  the  other  issues. 

It  is  obvious  that  the  case  was  for  trial  upon  the  merits, 
and  all  competent  testimony  offered  to  prove  the  issues 
formed  should  have  been  received  and  considered.  It  was 
error  to  confine  the  trial,  as  was  done,  to  the  plea  in  bar. 
And  in  regard  to  that  defense  we  will  say  that  we  are  un- 
able to  understand  how  the  adjudication  in  the  suit  of  Sunt 
V.  Roon&y  could  conclude  the  plaintiff  herein  as  to  any  facts. 
He  was  not  a  party  to  that  suit,  and  his  application  to  be 
made  a  party  and  try  the  issues  therein  involved  was  denied, 
except  upon  his  complying  with  the  terms  which  the  court 
had  no  right  to  impose.  True,  we  have  held  that  he  was 
an  indispensable  party  to  the  accounting  in  that  suit,  because 
he  claimed  to  be  the  owner  of  the  mortgage  debt,  and  there- 
fore he  should  have  been  before  the  court ;  but  he  was 
not  brought  in  in  fact.  He  was  not  even  served  with  pro- 
cess in  that  suit ;  had  no  opportunity  to  make  a  defense  as 
to  the  facts  there  alleged  on  the  part  of  the  plaintiffs,  except 
upon  the  condition  we  have  stated.  Consequently,  we  are 
at  a  loss  to  know  what  principle  of  law  or  justice  can  be 
said  to  bind  him  by  the  judgment  in  that  case.  It  is  a  fun- 
damental principle  of  our  jurisprudence  that  a  personal 
judgment  only  concludes  the  parties  and  their  privies.  It 
is  true,  here,  the  plaintiff  claimed  to  have  purchased  the 
note  and  mortgage  from  Eooney ;  but  that  was  long  prior 
to  the  commencement  of  the  suit  of  Hunt  v.  Booney.  He 
was  not  so  identified  in  interest  with  Eooney,  nor  did  he 
stand  in  any  such  relation  to  him  as  to  be  concluded  by  that 
litigation.  It  appears  to  us  it  would  be  monstrous  to  hold, 
under  the  facts  and  cii^cumstances,  that  the  plaintiff  was 
bound  by  the  judgment  in  that  case.  Still  the  learned  cir- 
cuit court  did  so  decide,  doubtless  because  it  supposed  or 
treated  the  case  as  though  Colemcm  were  a  party.   But  sudi 
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was  not  the  correct  view  of  his  position.  Denny  v.  Bennetty 
128  U.  S.  490.  He  did  not  become  a  party,  but  declined  to 
comply  with  the  terms  which  the  court  imposed.  He  was 
certainly  entitled  to  come  in  and  defend  as  a  matter  of 
right,  without  terms,  like  any  defendant  to  an  action. 

Some  stress  seems  to  be  laid  in  the  court  below,  and  is 
pressed  on  the  argument  here,  upon  the  fact  that  no  assign- 
ment or  transfer  by  Kooney  of  his  interest  in  the  mortgage 
debt  to  Colemcm  had  ever  been  filed  or  recorded  in  the  reg- 
ister's office ;  and  hence  it  is  assumed  that  Colemcm  should 
be  deemed  a  'puTchBsev  j?endente  lite^  and  bound  by  the  pro- 
ceedings in  the  action  of  Hunt  v.  Rooneyy  to  the  same  ex- 
tent and  in  the  same  manner  as  if  he  were  a  party  thereto, 
under  the  last  clause  of  sec.  3187,  R  S.  But  it  does  not 
appear  that  any  written  assignment  was  ever  made  by 
Eooney,  though  it  is  alleged  in  the  complaint  in  this  action 
that  the  note  and  mortgage  were  delivered  to  the  plaintiff, 
and  that  he  is  the  sole  owner  thereof.  But  the  real  facts, 
as  to  how  and  when  the  transfer  was  made  by  Eooney,  or 
whether  Sunt  had  notice  thereof,  could  not  be  fully  inves- 
tigated in  that  case,  and  of  course  was  not  in  this.  As  the 
court  below  held  that  the  facts  set  forth  in  the  plea  of  a 
former  adjudication  were  proven,  and  that  Colemcm  as  well 
as  Eooney  was  bound  by  the  judgment  in  that  case,  that 
was  conclusive  of  these  questions.  We  think  the  court 
should  have  tried  the  whole  case  on  the  merits.  Whether 
there  is  any  fact  which  should  estop  the  plaintiff  from  hav- 
ing a  foreclosure  of  the  mortgage,  as  against  the  defendants 
or  either  of  them,  can  be  more  properly  determined  when 
all  the  evidence  is  before  the  court. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  must  be  remanded  with  directions  to  that  court  to 
try  the  case  on  the  merits,  unless  the  plaintiff  should  choose 
to  come  in  and  make  his  defense  in  the  other  action,  in 
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which  event  any  further  trial  in  this  case  would  be  un- 
necessary. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  proceed 
in  accordance  with  this  opinion. 


FsrisoHE,  Bespondent,  vs.  Fbttsohe,  Appellant. 

May  S6—  June  £1, 1890. 

Ecuemenis:  Bight  of  way:  Ambiguity  in  grant:  Practical  construction: 
Alteration  of  boundaries  by  re-survey. 

A  right  of  way  from  the  land  of  the  grantee  to  a  public  road  was,  by 
the  terms  of  the  grant,  to  be  "on  or  near"  a  certain  bomidaiy  line 
which,  at  the  nearest  point  (its  eastern  endX  was  about  twenty  rods 
south  of  the  road.  As  located  by  the  grantor  and  used  by  the 
grantee  for  many  years,  the  right  of  way  began  to  diverge  from  said 
boundary  line  at  the  western  end  thereof,  and  reached  the  road  at 
a  point  about  north  of  the  eastern  end.  A  rensurvey  afterwards  es- 
tablished the  boimdary  line  about  three  rods  further  south  than  the 
parties  had  supposed  it  to  be^  Held,  that  the  grantee  was  still  enti- 
tled to  the  right  of  way  as  originally  located  and  used,  and  that  the 
grantor  could  not  compel  him  to  follow  a  route  nearer  to  said  bound- 
ary line.  The  grantee  was  also  entitled  tx>  a  right  of  way  over  said 
three  rods  by  the  shortest  practicable  route. 

APPEAL  from  the  Circuit  Court  for  Orawford  County. 

This  action  was  brought  to  recover  damages  for  the  ob- 
struction by  the  defendant  of  a  private  right  of  way  of  the 
plaintiflf.  In  the  year  1874,  and  before  that  time,  the  par- 
ties owned  in  common  certain  lands  in  Crawford  county. 
In  that  year  they  agreed  upon  a  partition  of  such  lands, 
and  carried  out  their  agreement  by  the  execution  of  mutual 
conveyances  in  accordance  therewith.  The  conveyance  by 
Charles  Fritsche^  the  defendant,  to  the  plaintiff,  Henry  Frit- 
schcy  contains  the  following  grant :  "  The  right  of  way  from 
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Henry  FrUsch^s  residence  to  the  Bridgeport  road,  on  or 
near  the  line  between  ChoHea  Fritsche  and  Peter  BaiTette.'' 
The  land  over  which  such  right  of  way  runs  belongs  to  the 
defendant.  The  following  plat,  as  hereinafter  explained, 
sufficiently  shows  the  location  of  the  right  of  way,  and  the 
objects  or  monuments  mentioned  in  the  grant : 


t 


Defendant 


5-, 


[BIpxIUm 


Plaintiff. 


In  1875,  C%(wfo«  erected  a  fence  on  the  dotted  line  ABC. 
At  that  time  the  parties  supposed  the  line  A  B  D  was  the 
boundary  between  their  respective  lands  and  those  of 
Gha/rles  and  Barrette.  The  fence  diverged  from  such  sup- 
posed boundary  line  at  the  point  B,  then  supposed  to  be 
Barrette's  corner,  and  curved  north,  and  then  east,  around 
or  up  a  hUl  to  the  Bridgeport  road  at  C.  Henry  used  and 
enjoyed  his  right  of  way  along  the  south  side  of  this  fence 
to  the  Bridgeport  road,  uninterruptedly,  and  without  objec- 
tion on  the  part  of  GTia/rlea^  until  1885.  In  that  year  it  was 
found  by  a  survey  of  the  lands  of  the  parties,  which  is  ad- 
mitted to  be  correct,  that  the  dotted  line  A  B  D  is  not  the 
true  boundary  between  the  lands  above  mentioned,  but 
that  such  boundary  hne  is  about  three  rods  south  thereof, 
on  the  line  F  G  H.  Thereupon,  in  1886,  ChaHea  removed 
the  fence  ABC  south,  and  placed  it  on  the  true  boundary 
line  just  mentioned,  from  the  point  F  nearly  to  G,  and  then 
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deflected  it  on  his  own  land  northeast,  to  about  the  Une 
B  D,  and  extended  it  east  nearly  to  the  point  D,  thence 
north  to  E ;  leaving  a  way  for  Henry  between  the  fence  and 
Barrette's  north  line  and  defendant's  east  line,  to  the 
Bridgeport  road  at  E.  Hermf  insisted  upon  his  right  to  use 
the  old  way,  and  removed  the  fence,  which  prevented  him 
from  doing  so,  at  G,  near  Barrette's  corner.  CkaHe^  re- 
stored the  fence,  and  thereupon  Henry  brought  this  action 
to  recover  damages  for  thus  closing  the  old  way.  The  fore- 
going facts  appear  &om  the  pleadings  and  proo&. 

The  jury  found  for  the  plaintiflf,  and  assessed  his  damages 
at  a  nominal  sum.  A  motion  on  behalf  of  defendant  for  a 
new  trial  was  denied,  and  judgment  for  the  plaintiff  entered 
pursuant  to  the  verdict.  The  defendant  appeals  from  the 
judgment. 

For  the  appellant  there  was  a  brief  by  Webster  i&MiUery 
and  oral  argument  by  D.  Webster. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  FiMer  <b  Wwrd. 

Lyon,  J.  There  is  no  controversy  concerning  the  plaint- 
iff's right  of  way  from  his  residence  to  Barrette's  corner, 
point  G.  He  travels  upon  his  own  land  to  that  point,  and 
is  content  to  do  so.  The  question  in  controversy  is  whether 
he  has  a  right  of  way  from  that  point  to  the  old  way  at  B, 
and  along  the  same  to  the  Bridgeport  road  at  0,or  whether 
such  right  of  way  extends  from  G  to  D,  between  the  plaint- 
iff's fence  and  Barrette's  north  line,  to  a  point  near  defend- 
ant's east  line,  and  from  thence  north,  along  that  line,  to 
the  Bridgeport  road  at  E. 

The  terms  of  the  defendant's  grant  of  the  right  of  way 
to  the  plaintiff  are  somewhat  ambiguous  in  respect  to  the 
location  thereof.  The  location  therein  specified  is  "  on  or 
near  the  line  between  Cha/rles  JFHtschesmid  Peter  Barrette." 
The  Bridgeport  road  on  defendant's  land,  at  the  nearest 
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point,  is  probably  about  twenty  rods  distant  from  the 
boundary  line  between  the  lands  of  the  defendant  and  Bar- 
rette.  Hence,  to  answer  the  calls  of  the  grant,  the  right  of 
way  in  question  would  necessarily  have  to  diverge  that  dis- 
tance from  such  boundary  line.  The  question  is,  Where 
shall  such  divergence  commence?  Does  it  commence  near 
the  points,  G  and  B,  as  claimed  by  plaintiff,  or  near  point 
D,  as  claimed  by  the  defendant?  Its  extension  to  the 
Bridgeport  road  at  either  point  is  "  near "  the  boundary 
line  mentioned  in  the  grant,  within  its  obvious  intent  £«id 
meaning,  and  fulfills  the  terms  and  requirements  thereof. 

By  erecting  the  fence  between  B  and  0,  in  1874,  the  de- 
fendant fijted  the  northern  limit  of  the  right  of  way.  He 
also  permitted  the  plaintiff,  without  objection,  to  use  and 
enjoy  the  same  along  the  south  side  of  the  fence  contiguous 
thereto,  for  many  years.  Thus,  by  his  own  voluntary  act 
and  long  acquiescence,  the  defendant  gave  a  construction 
to  his  grant,  and  practically  explained  the  ambiguity  in  its 
terms.  The  plaintiff  adopted  that  construction  by  constantly 
using  such  right  of  way  from  B  to  0  along  the  south  side  of 
the  fence.  It  must  be  held  that  such  right  of  way  is  estab- 
lished on  that  line. 

It  cannot  be  doubted  that  the  plaintiff  has  a  right  of  way 
over  some  line  from  his  own  land  to  point  B,  for  without  it 
he  would  have  no  use  of  such  right  from  B  to  C.  Over 
what  line  may  he  exercise  this  right?  The  answer  seems 
plain.  He  may  exercise  it  over  the  shortest  practicable 
line  extending  from  his  own  land  to  point  B.  This  is  a 
reasonable  adjustment  of  the  rights  of  the  parties  to  the 
altered  conditions  growing  out  of  the  correction  of  the 
boundary  line,  because  it  saves  the  grant,  and  at  the  same 
time  does  the  least  possible  injury  to  the  defendant.  The 
defendant  has  obstructed  such  line  by  erecting  a  fence  across 
it,  and  has  thus  deprived  the  plaintiff  of  his  right  of  way. 
Hence  the  latter  is  entitled  to  recover  in  this  action,  and 
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the  judgment  in  his  favor  for  nominal  damages  should  not 
be  disturbed. 

The  material  facts  in  the  case  being  practically  undis- 
puted, and  the  right  of  the  plaintiff  to  recover  in  the  action 
being  clear,  the  numerous  exceptions  taken  by  the  defend- 
ant on  the  trial  are  of  no  importance  and  wiU  not  be  deter- 
mined. 

By  the  CovH. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Feftsohe,  Eespondent,  vs.  Fsitsohb,  Appellant. 

May  26 — June  f i,  1890. 

Easements:  IJjectment 

An  action  of  ejectment  cannot  be  maintained  to  recover  a  mere  ease- 
ment 

APPEAL  from  the  Circuit  Court  for  Orawford  County. 

The  case  is  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Webster  cfe  MiUer^ 
and  oral  argument  by  D.  Webster. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  FuUer  <b  Ward. 

Lyon,  J.  This  is  an  action  of  ejectment  brought  to  re- 
cover a  private  right  of  way  claimed  by  the  plaintiff  on 
certain  lands  of  the  defendant.  The  right  thus  claimed  was 
established  by  the  judgment  of  this  court  affirming  the 
judgment  of  the  circuit  court  in  an  action  at  law  brought 
by  the  plaintiff  against  defendant  for  obstructing  such  right 
of  way.  The  opinion  in  that  action  is  filed  herewith.  See 
Fritsche  v.  FrUsche^  wrvte^  p.  266. 

After  the  judgment  of  the  circuit  court  for  the  plaintiff 
was  entered  in  that  action,  affirming  the  existence  of  such 
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right  of  way,  the  defendant  again  obstructed  the  same  at 
the  same  point,  and  thereupon  this  action  of  ejectment  was 
brought  to  recover  such  right  or  easement.  The  circuit 
court  held  that  the  judgment  in  the  former  action  is  res  ad~ 
judicata  of  plaintiffs  right,  and  thereupon  gave  judgment 
herein  in  his  favor,  from  which  the  defendant  appeals.  The 
ruling  was  doubtless  correct,  and  the  judgment  would  also 
be  correct  if  ejectment  could  be  maintained  to  recover  a 
mere  easement.  But  it  is  well  settled,  both  on  principle 
and  by  authority,  that  the  action  cannot  be  maintained  for 
such  purpose.  It  was  so  held  in  Bacine  ^o,  Crotsenherg^  61 
Wis.  481.  The  subject  is  there  quite  fully  considered,  and 
it  is  unnecessary  to  repeat  the  discussion  here.  The  rem- 
edy of  the  plaintiff  is  by  action  at  law  for  damages,  or,  if 
the  wrong  be  persisted  in,  by  a  suit  in  equity  for  an  injunc- 
tion. 

By  the  Court. —  The  judgment  is  reversed,  and  the  cause 
wiU  be  remanded  with  directions  to  the  circuit  court  to 
dismiss  the  complaint. 


MnxEB,  FlaintiS  in  error,  vs.  Thb  State,  Defendant  in  error. 

May  S7—June  fi,  1890, 

Cnrninal  law:  Time  for  settling  bill  of  receptions. 

The  hiU  of  ezceptioiis  in  a  criminal  action  must  be  settled  and  signed 
within  the  time  limited  for  the  issuance  of  a  writ  of  error,  i  e., 
within  two  years  after  the  entry  of  judgment 

EEBOE  to  the  Municipal  Court  of  Milwaukee  County. 

The  cause  was  submitted  for  the  plaintiff  in  error  on  the 
brief  of  Damd  S.  Bose  and  Bradley  G,  Schley,  and  for  the 
defendant  in  error  on  that  of  the  Attorney  General  and 
Z.  K.  Iamc^  Assistant  Attorney  General 
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Taylob,  J.  The  plaintiflf  in  error  was  convicted  of  mur- 
der in  the  second  degree,  and  judgment  was  rendered  against 
him  on  the  27th  of  October,  1887.  A  writ  of  error  was 
issued  on  the  24th  of  September,  1889.  A  bill  of  exceptions 
was  settled  and  signed  by  the  judge  of  the  court  in  which 
the  defendant  was  tried,  on  the  3d  day  of  January,  1890. 

The  only  error  assigned  by  the  learned  counsel  for  the 
plaintiff  in  error  for  the  reversal  of  the  judgment  in  this 
case  is  that  the  court  improperly  allowed  one  H.  J.  Killilea, 
Esq.,  to  appear  as  counsel  to  assist  the  district  attorney  in 
the  prosecution  of  the  said  plaintiff  in  error,  although  he 
was  employed  and  retained  by  private  parties  for  a  com- 
pensation to  be  paid  by  such  private  parties,  which  fact  the 
accused  offered  upon  the  trial  to  prove,  and  made  objection 
to  the  said  counsel  appearing  and  assisting  in  said  action. 
It  is  alleged  that  the  court  refused  to  hear  the  evidence 
offered,  and  permitted  the  said  counsel  to  assist  the  district 
attorney  in  the  prosecution  of  the  said  action  against  the 
plaintiff  in  error. 

Upon  the  case  being  called  for  argument  in  this  court, 
the  learned  attorney  general  moved  to  strike  the  bill  of  ex- 
ceptions from  the  files  in  the  case,  for  the  reason  that  it  was, 
not  settled  and  signed  within  two  years  after  the  entry  of 
the  final  judgment  in  the  action.  The  motion  of  tlje  attor- 
ney general,  we  think,  must  be  granted.  This  court  held 
in  Evans  v.  St.  Paul  F.  &  M.  Ins,  Co,  54  Wis.  522-524; 
Vromcm  v,  Dewey ^  22  Wis.  362 ;  and  Bonesteel  v,  Bonestedy 
30  Wis.  151-153, — that  the  bill  of  exceptions  in  civil  actions 
must  be  settled  within  the  time  limited  for  an  appeal  in 
such  actions,  which  is  two  years  after  the  entry  of  the  judg- 
ment in  the  action.  By  sec.  3039,  R.  S.,  a  writ  of  error  to 
reverse  a  judgment  in  a  civil  action  must  also  be  issued 
within  two  years  after  the  entry  of  the  judgment ;  and  by 
sec.  4724,  R  S.,  a  writ  of  error  in  a  criminal  action  must  be 
issued,  and  bill  of  exceptions  served  and  settled^  within  the 
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time  prescribed  for  issuing  and  settling  the  same  in  civil 
actions.  Under  the  decision  in  54  Wis.  522-524,  the  bill  of 
exceptions  could  not  be  legally  settled  and  signed  after  the 
expiration  of  the  two  years  from  the  date  of  the  judgment. 
The  motion  to  strike  it  from  the  files  must  be  granted. 

The  bill  of  exceptions  having  been  stricken  from  the  files, 
there  is  nothing  in  the  record  showing  the  proceedings  upon 
which  the  plaintiff  in  error  relies  for  reversing  the  judg- 
ment. 

By  ths  Cavri. —  The  judgment  of  the  municipal  court  of 
Milwaukee  county  is  affirmed. 


SissoN,  Plaintiff  in  error,  vs.  TriB  State,  Defendant  in 

error. 

May  iS?"  June  £1, 1890, 

Orimindl  law:  Writ  of  error:  Record, 

On  a  writ  of  error  in  a  criminal  case,  where  no  bill  of  exceptions  haa 
been  settled  and  returned  to  this  courts  nothing  can  be  considered 
except  the  sufficiency  of  the  information  and  verdict  and  the 
judgment  thereon. 

ERKOR  to  the  Circuit  Court  for  Winnebago  County. 

The  cause  was  submitted  for  the  plaintiff  in  error  on  the 
brief  of  Cla/rke  cfe  MoAuliffe,  and  for  the  defendant  in  error 
on  that  of  the  Attorney  General  and  Z.  K,  Luae^  Assistant 
Attorney  General. 

Taylob,  J.  This  is  a  writ  of  error  issued  out  of  this 
court  to  the  circuit  court  of  Winnebago  county,  to  bring 
up  for  review  the  judgment  and  proceedings  in  the  case  of 
the  state  of  Wisconsin  against  the  said  Henry  Suson,  The 
return  to  the  writ  of  error  shows  that  an  information  was 
filed  by  the  district  attorney  of  said  county  in  the  circuit 
Vol.77— 18 
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court  of  "Winnebago  county  on  December  21, 1885,  charg- 
ing the  said  Henry  Siason  with  a  felonious  assault  upon  one 
Joseph  Alger  with  intent  to  murder  the  said  Alger,  and  in 
a  second  count  charging  the  said  Sisaon,  at  the  same  time 
and  place,  with  a  felonious  assault  upon  the  said  Alger  with 
intent  to  do  the  said  Alger  great  bodily  harm. 

There  is  no  contention  but  that  the  information  charges 
in  proper  form  the  crime — Jlrst^  of  a  felonious  assault 
with  intent  to  murder  the  said  Alger;  and,  second^  of  a 
felonious  assault  with  intent  to  do  great  bodily  harm  to 
the  said  Alger.  The  return  also  shows  that  the  jury  re- 
turned a  verdict  in  the  following  language :  "  We  find  the 
defendant  guilty  of  assault  with  intent  to  do  great  bodily 
harm,  as  charged  in  the  second  count  in  the  information." 
The  record  returned  also  shows  that,  on  the  petition  of  the 
defendant,  certain  witnesses  were  ordered  to  be  summoned 
by  the  state  to  give  testimony  for  the  defendant  on  the 
trial  in  said  circuit  court.  Hiere  also  appear  in  said  re- 
turn certain  instructions  of  the  court  to  the  jury  in  said 
action ;  also,  the  sentence  and  judgment  of  the  court  upon 
the  verdict  rendered  by  the  jury,  adjudging  that  the  de- 
fendant be  punished  by  imprisonment  in  the  state  prison 
at  hard  labor  for  the  term  of  one  year,  and  to  solitary  con- 
finement during  said  term  for  the  space  of  one  day,  the 
time  of  sentence  to  begin  January  15, 1886.  The  record 
returned  also  contains  the  certificate  of  the  warden  of  the 
state  prison  that  the  plaintiff  in  error  was  received  into 
said  prison  under  said  sentence  on  the  16th  day  of  January, 
1886.  The  return  further  contains  what  purports  to  be  the 
evidence  taken  before  the  justice  of  the  peace  on  the  pre- 
liminary examination  before  said  justice,  but  none  of  the 
evidence  produced  upon  his  trial  in  the  circuit  court ;  and, 
finally,  the  return  to  the  writ  contains  an  affidavit  made  by 
John  W.  Hume  on  the  9th  day  of  January,  A.  D.  1886, 
setting  forth  divers  alleged  irregularities  in  the  proceedings 
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on  the  trial,  and  irregularities  in  the  conduct  of  the  jury; 
and  upon  such  affidavit  and  the  minutes  of  said  court  a 
motion  was  made  in  writing  on  the  same  day  to  set  aside 
the  verdict  and  for  a  new  trial,  alleging  various  errors  and 
irregularities  on  the  trial  and  in  the  proceedings  in  said 
action.  Whether  this  motion  was  ever  presented  in  fact 
to  the  court,  or  whether  any  decision  was  made  by  the 
court  upon  such  motion,  does  not  appear  from  the  return 
to  said  writ. 

There  is  no  bill  of  exceptions  attached  to  or  made  a  part 
of  the  return  to  such  writ  of  error,  and  none  appears  to  have 
been  made  or  settled  and  returned  to  this  court.  There  is 
nothing,  therefore,  for  this  court  to  pass  upon  except  the 
sufficiency  of  the  information  and  the  sufficiency  of  the  ver- 
dict, and  the  judgment  thereon.  No  complaint  is  made  as 
to  the  sufficiency  of  the  information,  the  verdict,  or  the 
judgment  thereon.  See  Chase  v.  State,  60  Wis.  510,  612. 
None  of  the  questions  raised  and  discussed  by  the  learned 
counsel  in  their  briefs  in  this  action  are  properly  before  this 
court  upon  the  record  of  the  case  as  returned  to  this  court. 
It  is  said  in  their  brief  that,  after  the  jury  were  impaneled 
and  sworn,  the  defendant,  by  his  counsel,  asked  that  the  dis- 
trict attorney  be  required  to  elect  upon  which  count  of  the 
information  he  would  proceed  to  trial,  and  that  such  mo- 
tion was  denied  and  exception  taken.  The  record,  as  re- 
turned to  this  court,  does  not  disclose  that  any  such  motion 
was  made  on  the  trial,  or  that  the  court  overruled  such 
motion.  This  court  cannot,  upon  this  hearing,  pass  upon 
the  question  whether  the  court  should  or  should  not  have 
compelled  the  district  attorney  to  elect  upon  which  of  the 
two  counts  he  would  proceed  to  trial  against  the  defendant. 
j^  to  what  the  rule  is  in  such  oases,  see  State  v.  Fee,  19  Wis. 
562,  565. 

By  the  Cowrt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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B1BD9  Plaintiff  in  error,  vs.  The  State,  Defendant  in  error. 
May  S7  —  Jum  fi,  ISfOO, 

Criminal  Law  akd  Pbaoticb.  (i)  Counsel  to  assut  district  attorney: 
Benouncing  private  employment,  (f)  Grand  jury:  Trial  upon  in- 
dictment or  information,  (5)  Setf-dtfense:  CaUing  upon  by-stand- 
ers, 

1  It  was  not  error  for  the  trial  court  to  appoint,  as  counsel  to  assist  tiie 
district  attorney  in  a  prosecution  for  murder,  an  attorney  who  had 
heen  retained  by  the  father  of  the  deceased  to  assist  in  such  prose- 
cution, but  who  had  received  no  compensation  and,  before  his  ap- 
pointment by  the  court,  renounced  such  employment 

2,  Ch.  140,  Laws  of  1889,  amending  sec.  2545,  R.  S.,  and  providing  that 
''grand  jurors  shall  be  summoned  to  attend  each  term  of  the  cir- 
cuit court  unless  the  judge  thereof  shall  make,  ...  at  least  fif- 
teen days  before  the  sitting  of  the  said  court,  an  order  in  writing 
directing  such  jury  not  to  be  summoned,"  did  not  apply  to  a  tenn 
of  court  commencing  less  than  fifteen  days  after  the  act  took  effect ; 
and,  although  such  order  was  not  made,  a  person  might  be  tried  at 
such  term  for  murder  upon  an  information. 

&  An  assaulted  party  is  not  bound  to  call  upon  bynstanders  to  restrain 
his  assailant  from  making  a  threatened  attack  before  makmg  per- 
sonal resistance  to  such  attack. 

ERROR  to  the  Circuit  Court  for  Orawford  County. 

The  facts  are  stated  in  the  opinion. 

For  the  plaintiff  in  error  there  was  a  brief  by  Framlc  W. 
Bumham^  attorney,  and  Jolm  D.  Wilson^  of  counsel,  and 
oral  argument  by  Mr.  Wilson. 

The  Attorney  Oeneral^  L.  K.  Lu%e^  Assistant  Attorney 
General,  and  Michad  Murphy^  district  attorney  of  Richland 
county,  for  the  defendant  in  error. 

T AYLOE,!  J.  The  plaintiff  in  error  was  arrested  and  charged 
with  the  murder  of  one  Oscar  Hallin  on  the  6th  day  of 
February,  1889,  in  the  saloon  of  one  William  Brandt,  in  the 
city  of  Richland  Center,  in  the  county  of  Richland.  The 
plaintiff  in  error,  after  his  arrest,  waiyed  an  examination 
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before  the  justiqe,  and  at  the  next  term  of  the  circuit  court 
for  Richland  county,  in  April,  1889,  the  district  attorney 
of  said  county  filed  an  information  against  him  in  said 
court  charging  him  with  the  crime  of  murder.  The  de- 
fendant was  duly  arraigned  in  said  court  upon  said  informa- 
tion, and  pleaded  not  guilty  to  the  charge  contained  in  the 
information;  and  thereafter,  upon  the  application  of  the 
said  plaintiff  in  error,  the  place  of  trial  was  changed  to 
Crawford  county.  At  the  May  term  of  the  circuit  court 
for  Crawford  county  the  plaintiff  in  error  was  tried  upon 
said  information ;  and  upon  such  trial  the  jury,  by  their 
verdict,  found  the  said  plaintiff  in  error  guilty  of  the  crime 
of  murder  as  charged  in  the  information.  After  such  trial, 
and  before  judgment  rendered,  the  plaintiff  in  error  moved 
in  arrest  of  judgment,  and  also  for  a  new  trial.  The  mo- 
tion was  denied,  and  thereupon  the  court  sentenced  the 
plaintiff  in  error  to  imprisonment  in  the  state  prison  for 
life.  A  bill  of  exceptions  was  settled  in  the  case,  as  pro- 
vided by  statute,  and  a  writ  of  error  was  issued  from  this 
court  to  review  the  proceedings  and  judgment  in  the  court 
below. 

Upon  the  argument  in  this  court  the  learned  counsel  for 
the  plaintiff  in  error  alleges  several  errors  on  account  of 
which  he  claims  the  judgment  should  be  reversed. 

The  first  error  alleged  is  that  the  circuit  judge  erred  in 
appointing  T.  J.  Brooks,  Esq.,  an  attorney  of  said  court,  to 
assist  the  district  attorney  in  prosecuting  the  action  against 
the  defendant.  The  ground  of  this  objection  is  based  upon 
the  alleged  fact  that  said  Brooks  had  been  retained  by  the 
father  of  the  deceased  to  assist  in  the  prosecution  of  the 
plaintiff  in  error  before  he  was  appointed  for  that  purpose 
by  the  court.  Mr.  Brooks,  before  he  was  appointed  by  the 
court,  was  examined  by  the  court,  and  made  the  following 
statement:  "Mr.  Hallin  [meaning  the  father  of  the  de^ 
ceased]  stated  to  me  that  he  wished  me  to  take  part  in  the 
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prosecution,  and  expected  to  pay  me  for  it.  At  that  time 
I  was  not  aware  of  the  decision  of  the  supreme  court  pre- 
duding  any  private  employment  to  assist  in  the  prosecu- 
tion of  a  criminal  case,  and  I  afterwards  told  him  that  I 
could  not  assist  in  the  prosecution  without  an  appointment 
by  the  court.  If  I  am  appointed  to  assist  in  the  prosecu- 
tion, I  want  no  pay  except  such  compensation  as  is  pro- 
vided by  law  in  such  cases.  No  money  was  paid  to  me  by 
Mr.  Hallin,  and  he  does  not  expect  to  pay  me  a  cent.  At 
least,  I  have  no  expectation  of  being  paid  anything  for 
what  I  do  in  this  case." 

The  right  of  private  counsel  to  appear  and  assist  in  the 
prosecution  of  a  criminal  action,  against  the  consent  of  the 
accused,  and  without  an  appointment  made  by  the  trial 
judge,  was  discussed  by  this  court  in  the  case  of  Biemd  v, 
State^  71  "Wis.  444.  In  that  case  this  court  held  that,  "since 
the  legislature  has  given  the  trial  judge  the  power  of  ap- 
pointing assistant  counsel  where  he  thinks  the  public  inter- 
est requires  it,  and  providing  that  such  assistant  counsel 
shall  be  paid  out  of  the  public  funds,  counsel  should  not  be 
permitted  to  appear  in  the  case,  even  at  the  request  of  the 
district  attorney,  when  it  appears  that  such  counsel  has 
been  employed  to  appear  by  private  parties,  at  whose  re- 
quest such  counsel  appears  in  the  case,  and  from  whom  he 
esepeots  to  recewe  compensation  for  his  services?^  This  court 
also  said  in  that  case  that  "had  the  learned  judge  of  the 
municipal  court,  acting  under  the  authority  of  ch.  354,  Laws 
of  1887  [the  statute  which  authorizes  the  judge,  in  his  dis- 
cretion, to  appoint  assistant  counsel],  appointed  Mr.  Austin 
as  counsel  to  assist  the  district  attorney  in  the  prosecution, 
notwithstanding  his  previous  employment  by  private  par- 
ties, and  Mr.  Austin  had  accepted  such  appointment,  and 
acted  under  it,  a  different  question  would  be  presented.  It 
might  be  urged  that  in  such  case  the  acceptance  of  the  ap- 
pointment by  the  counsel  and  acting  under  it  would  be  a 
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renunciation  of  his  previous  employment,  and  his  services 
thereafter  rendered  would  be  solely  for  the  state,  and  the 
only  compensation  he  could  legally  demand  would  be  that 
provided  by  the  act  of  1887." 

In  the  case  at  bar,  Mr.  Brooks,  before  his  appointment, 
had  renounced  his  employment  by  the  father  of  the  de- 
ceased, and  all  claim  upon  him  for  compensation,  in  the 
prosecution  of  the  action;  and  he  accepted  the  appointment 
by  the  court  with  a  clear  understanding  that  he  should  re- 
ceive no  other  compensation  for  his  services  than  he  was 
entitled  to  under  such  appointment  and  the  act  of  1S87. 
The  act  of  1887  leaves  it  in  the  discretion  of  the  trial  judge 
to  appoint  or  not  appoint  assistant  counsel,  and  the  judge 
must  exercise  his  discretion  in  the  selection  as  well  as  in  the 
appointment  of  such  assistant  counsel.  We  see  nothing  in 
the  appointment  of  Mr.  Brooks,  under  all  the  circumstances, 
which  would  justify  this  court  in  holding  that  the  learned 
circuit  judge  has  abused  his  judicial  discretion  in  making 
such  appointment. 

It  is  also  urged  as  error  that  the  defendant  was  tried 
upon  an  information  and  not  upon  an  indictment.  Orig- 
inally, under  the  constitution  of  this  st^te,  no  person  could 
be  tried  for  a  felony  except  upon  an  indictment  of  a  grand 
jury.  See  original  sec.  8,  art.  I,  of  the  constitution ;  1  S. 
&  B.  Ann.  Stats.  38.  The  section  was  amended  in  1870  so 
as  to  read  as  follows :  "  No  person  shall  be  held  to  answer 
for  a  criminal  oflfense  without  due  process  of  law,  and  no 
person  for  the  same  oflfense  shall  be  put  twice  in  jeopardy 
of  punishment,  nor  shall  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself.  All  persons  shall  before 
conviction  be  bailable  by  suflBcient  sureties,  except  for  cap- 
ital oflfenses  when  the  proof  is  evident  or  the  presumption 
great ;  and  the  privilege  of  the  writ  of  habeas  corpus  shall 
not  be  suspended  unless  when,  in  cases  of  rebellion  or 
invasion,  the  public  safety  may  require  it."  By  this  amend- 
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ment  the  words  ^^  without  due  process  of  law  "  were  substi- 
tuted for  the  words  "  unless  on  the  presentment  or  indict- 
ment of  a  grand  jury,  except  in  cases  of  impeachment,  or 
in  cases  cognizable  by  justices  of  the  peace,  or  arising  in  the 
army  or  navy,  or  in  the  militia  when  in  actual  service  in 
time  of  war  or  public  danger."  .  After  the  amendment  of 
the  constitution  in  1870,  the  legislature  prescribed  the  meth- 
ods of  proceeding  against  persons  guilty  of  crimes  against 
the  state  by  ch.  137,  Laws  of  1871,  which  was  afterwards 
embodied  in  the  Revised  Statutes  of  1878  as  ch.  188  of  said 
statutes;  and  by  sec.  31  of  said  ch.  137,  Laws  of  1871,  the 
grand  jury  was  practically  abolished.  See  sec.  2545,  R.  S. 
1878.  By  the  amendment  of  sec.  2545,  R  S.  1878,  by  sec.  5, 
ch.  140,  Laws  of  1889,  grand  juries  are  to  be  summoned  as 
before  the  amendment  to  the  constitution  and  the  enact- 
ment of  ch.  137,  Laws  of  1871,  "to  attend  each  term  of  the 
circuit  court,  unless  the  judges  thereof  shall  make  and  file 
with  the  clerk,  at  least  fifteen  days  before  the  sitting  of  the 
said  court,  an  order  in  writing  directing  such  jury  not  to 
be  summoned." 

It  is  claimed  by  the  learned  counsel  for  the  plaintiff  in 
error  that,  as  the  law  now  stands,  no  one  can  be  proceeded 
against  by  information  filed  at  any  term  of  the  circuit  court 
at  which  a  grand  jury  must  be  summoned  as  provided  by 
said  amended  sec.  2545,  R.  S.  We  do  not  feel  called  upon 
in  this  case  to  decide  the  question  raised  by  the  learned 
counsel  by  this  objection.  The  term  of  the  court  at  which 
this  information  was  filed  commenced  less  than  fifteen  days 
after  the  act  amending  sec.  2545,  R.  S.,  went  into  effect. 
It  was  impossible,  therefore,  for  the  judge  to  make  the 
order  required  by  the  amendment  to  prevent  the  calling 
of  a  grand  jury  at  that  term ;  and  we  conclude  that  the 
amended  law  did  not  apply  to  the  term  of  court  held  at 
which  this  information  was  filed.  We  think  the  legislature 
only  intended  the  law  to  apply  to  such  terms  of  the  several 
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circuit  courts  of  the  state  as  should  be  held  more  than  fifteen 
days  after  the  law  took .  effect,  so  that  the  several  judges 
might  exercise  their  discretion  in  dii'ecting  a  grand  jury  not 
to  be  called  at  such  term. 

The  third  error  assigned,  that  the  verdict  is  not  supported 
by  the  evidence,  we  think  should  not  prevail.  It  was  clearly 
a  question  for  the  jury  whether  the  act  was  justifiable  hom- 
icide, or  murder  in  the  first  degree,  or  manslaughter  in  some 
of  the  degrees.  Upon  the  whole  evidence,  these  questions 
were  peculiarly  for  the  jury,  and  a  verdict  rendered  under 
proper  instructions  of  the  trial  judge  could  not  be  reversed 
by  this  court  as  unsupported  by  the  evidence. 

Several  objections  were  taken  to  the  instructions  of  the 
learned  circuit  judge  to  the  jury,  at  least  one  of  which,  we 
think,  was  well  taken.  The  contention  made  by  the  de- 
fendant on  the  trial  was :  Firsts  that  he  killed  the  deceased 
in  self-defense,  in  resisting  a  dangerous  assault  made  upon 
him  by  the  deceased,  and  was  therefore  guilty  of  no  crime ; 
and,  secoTidj  that,  if  he  was  not  justified  in  killing  the  de- 
ceased, the  killing  was  done  in  the  heat  of  passion,  without 
intent  to  kill.  There  was  evidence  given  on  the  part  of  the 
defendant  which  tended,  at  least,  to  sustain  the  contention 
made  by  him.  In  this  state  of  the  evidence,  it  was  highly 
important  to  the  defendant  that  the  learned  trial  judge,  if 
he  undertook  to  instruct  the  jury  particularly  under  what 
circumstances  the  defendant  would  be  justified  in  resisting 
the  assault  made  upon  him  by  the  deceased,  by  using  a 
deadly  weapon,  should  make  no  mistake  in  stating  such  cir- 
cumstances. Upon  this  point  the  learned  cu'cuit  judge  in- 
structed the  jury  at  considerable  length,  and,  as  we  think, 
none  too  favorably  to  the  defendant,  and  finally  closed  his 
remarks  upon  this  question  with  the  following  language : 

"  By  imminent  danger,  in  such  case,  must  be  understood 
a  danger  so  great  that  the  use  of  such  deadly  weapon  in  de- 
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fense  is  the  only  apparent  reasonable  way  to  prevent  such 
apprehended  great  personal  danger. 

^^  If  such  person  is  assaulted  in  the  manner  supposed  and 
can  by  retreating  escape  the  danger,  he  is  bound  to  do  so 
rather  than  use  a  weapon  likely  to  kill;  or,  if  there  be  by- 
standers upon  whom  he  may  call  to  prevent  the  threatened 
assault  and  battery  which  may  as  to  him  mean  great  per- 
sonal injury,  he  should,  if  there  be  time,  call  upon  them  to 
restrain  the  aggressor,  before  resorting  to  fire-arms. 

"In  short,  in  no  case  can  one,  in  order  to  prevent  a 
threatened  assault  and  battery  with  the  fist,  no  matter  what 
may  be  the  difference  in  size  or  strength  between  the  parties, 
resort  to  a  deadly  weapon  in  his  defense  until  he  has  done 
all  that,  under  the  circumstances,  he  reasonably  otherwise 
could  for  his  protection." 

Without  considering  whether  the  first  and  third  para- 
graphs of  these  instructions  were  properly  given  to  the 
jury,  and  after  a  careful  consideration  of  the  matter,  we 
are  all  agreed  that  so  much  of  the  second  paragraph  as  in- 
structs the  jury  that  "  if  there  he  hy-Bta/ndera  v^pon  whom,  he 
moAf  call  to  prevent  the  threatened  assauU  and  battery  which 
may  as  to  him  m^ean  ffreat  personal  injury j  he  shouldj  if  there 
be  time^  call  upon  them  to  restram  the  aggressor y  before  resort- 
mg  to  ^e-<irmsy^  was  erroneous.  Under  the  evidence  in 
the  case,  the  learned  judge  by  this  instruction,  in  effect 
charged  the  jury  that  the  defendant  had  failed  to  show  any 
sufficient  reason  on  his  part  for  firing  upon  the  deceased  in 
the  manner  he  did.  The  evidence  clearly  showed  that 
there  were  several  by-standers  present  at  the  time  of  the 
assault  by  the  deceased  and  the  firing  by  the  defendant; 
that  the  defendant  did  not  call  upon  them  to  restrain  the 
deceased  or  to  protect  the  defendant;  and  the  evidence 
tends,  at  least,  strongly  to  show  that  the  defendant  had 
time  to  call  for  help  against  the  assault  of  the  deceased  be- 
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fore  lie  fired  upon  him.  This  instruction  and  the  third  par- 
agraph, together,  virtually  instructed  the  jury  that  the  de- 
fendant was  not  justified,  under  all  the  evidence,  in  firing 
upon  the  deceased  at  the  time  he  did  so  fire.  While  it 
might  be  proper  to  say  to  the  jury  that,  in  determining  the 
question  whether  the  accused  was  justified  in  firing  upon 
his  assailant,  they  might,  among  other  things,  consider  the 
fact  that  the  assault  made  upon  him  was  made  in  the  pres- 
ence of  a  number  of  other  men,  who,  it  might  be  presumed, 
would  not  have  permitted  the  deceased  to  infiict  any  great 
personal  injury  upon  the  defendant,  we  know  of  no  rule  of 
law,  or  of  any  judicial  decisions,  which  make  it  the  duty  of 
the  assaulted  party  to  call  upon  the  by-standers  to  restrain 
his  assailant  from  making  the  threatened  attack  before 
making  personal  resistance  to  such  attack.  In  this  instruc- 
tion we  think  the  learned  judge  clearly  erred  in  stating  it 
as  a  proposition  of  law  that  it  was  the  duty  of  the  accused 
to  call  upon  the  by-standers  to  aid  him  in  resisting  his  as- 
sailant before  he  could  resort  to  resistance  with  a  deadly 
weapon.  As  we  are  of  the  opinion  that  there  was  evidence 
in  the  case  under  which  the  defendant  was  entitled  to- have 
the  question  of  his  justification  for  killing  the  deceased  sub- 
mitted to  the  jury  as  a  question  of  fact,  we  must  hold  that 
this  error  in  instructing  the  jury  was  prejudicial  to  the 
rights  of  the  defendant ;  and  the  judgment,  for  that  error, 
must  be  reversed,  and  a  new  trial  be  had. 

By  the  Cowrt, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial  The  warden 
of  the  state  prison  will  surrender  the  plaintiff  in  error  to  the 
sheriff  of  Crawford  county,  who  will  hold  him  in  custody 
until  he  shall  be  discharged  by  due  course  of  law. 
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Thb  State  ex  kel.  Chueoh  Mutual  Insubakcb  Compact 
vs.  Cheek,  Insurance  Commissioner. 

May  S7 — June  21, 1890. 

Constitutional  law:  Corporations:  Special  or  private  law, 

Ch.  846,  Laws  of  1889,  entitled  ''An  act  to  enable  members  of  the 
Methodist  Episcopal  Church,  or  of  annual  conferences,  to  form  an 
insurance  corporation,  and  to  r^ulate  the  same,"  and  which  speaks 
throughout  of  but  one  organization,  is  Tield  to  authorize  the  forma- 
tion of  one  corporation  only,  and  hence  to  contravene  aiec.  81,  art 
IV,  Const,  prohibiting  the  legislature  from  enacting  any  special 
or  private  law  "  for  granting  corporate  powers  or  privileges,  except 
to  citiea" 

MAia)AMU8  to  the  Commissioner  of  Insurance. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday: 

February  25, 1890,  the  insurance  company  named  filed 
its  petition  in  this  court  alleging,  in  effect,  that  it  was  a 
corporation  duly  organized  and  existing  under  ch.  346, 
Laws  of  1889 ;  that  it  had  completed  its  organization  in  due 
form  of  law,  as  required  by  that  chapter,  and  had  filed 
with  said  commissioner  its  articles  of  organization,  as  re- 
quired thereby;  that  February  5,  1890,  it  filed  with  said 
commissioner  due  proofs  of  its  proper  organization,  and 
that  it  had  twenty-five  bona  fide  applications  for  insurance, 
averaging  at  least  $1,000  each,  as  required  by  said  chapter, 
and  then  and  there  tendered  to  said  commissioner  a  license 
fee  of  $10,  and  fully  proved  that  all  requirements  of  said 
act  had  been  fully  complied  with,  and  then  and  there  re- 
quested and  demanded  of  said  commissioner  to  issue  a  cer- 
tificate to  said  petitioner  to  do  business  as  such  insurance 
company,  and  that  it  was  duly  organized  and  entitled  to  do 
business  under  the  laws  of  this  state ;  that  said  commis- 
sioner then  and  there  refused,  and  still  refuses,  to  issue 
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such  certificate ;  that  said  petitioner  had  no  other  remedy 
except  by  writ  of  Toa/ndomvu^  to  compel  said  commissioner 
to  issue  such  certificate ;  and  therein  prayed  the  issuing  of 
an  alternative  writ  of  mcmdmnua  for  the  purpose  men- 
tioned. On  said  February  25,  1890,  such  alternative  writ 
of  rrumdamiua  was  issued  from  this  court,  returnable 
March  18, 1890.  Upon  the  return  day  of  such  writ  the 
said  commissioner,  by  the  attorney  general,  moved  this 
court  to  quash  said  writ  for  the  reason  that  the  relation 
does  not  set  forth  sufficient  facts  to  impose  upon  the  com- 
missioner the  duty  of  issuing  such  license,  nor  any  other 
duty  in  the  premises;  and  that  said  ch.  346,  Laws  of  1889, 
is  unconstitutional  and  void. 

In  support  of  the  motion  to  quash  there  was  a  brief  by 
the  Attorney  General  and  Z.  K,  Luse^  Assistant  Attorney 
General,  and  oral  argument  by  the  Attorney  Oenei^al, 

F.  W.  SaUj  contra. 

Cassoday,  J.  This  is  an  amicable,  though  real,  contro- 
versy to  determine  the  validity  of  ch.  346,  Laws  of  1889. 
It  is  said  to  be  in  violation  of  that  portion  of  the  amend- 
ment of  1871  to  article  IV  of  the  constitution  which  pro- 
vides that :  "  Sec.  31.  The  legislature  is  prohibited  from 
enacting  any  special  orprwaie  laws  ...  (7)  for  grant- 
ing corporate  jpowera  or  privileges^  except  to  cities.  ,  .  , 
Sec.  32.  The  legislature  shall  provide  general  laws  for  the 
transaction  of  any  business  that  may  he  prohibited  by  sec- 
tion 31  of  this  article,  and  aU  such  laws  shall  he  uniform  in 
their  operation  throughout  the  state."  The  act  in  question 
undoubtedly  granted  "  corporate  powers  and  privileges." 
This  is  virtually  conceded  by  the  learned  counsel  for  the 
company.  The  real  controversy  is  whether  the  act  is  a 
"  special  or  private  "  law.  If  it  is,  then  it  is  conceded  to  be 
repugnant  to  the  constitutional  inhibition  quoted. 

The  purpose  of  the  act  is  therein  declared  to  be  for  "  in- 
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suring,  upon  the  plan  of  mutual  insurance,  church  and  par- 
sonage property  against  loss  or  damage  by  fire,  lightning, 
or  other  casualties.^'  The  learned  counsel  for  the  company 
contend,  in  effect,  that  churches  and  parsonages  are  less  ex- 
posed to  such  loss  or  damage  than  other  property,  and  may 
therefore  be  safely  insured  at  a  cheaper  rate,  and  hence  that 
incorporations  may  be  properly  authorized  for  the  sole  pur- 
pose of  taking  such  risks.  There  seems  to  be  no  valid  ob- 
jection to  a  reasonable  classification  of  property  witi^  refer- 
ence to  such  hazards,  and  the  enactment  of  general  and 
uniform  laws,  operative  throughout  the  state,  for  the  or- 
ganization of  insurance  companies  for  such  respective  classes 
of  hazards. 

But  the  invalidity  of  the  act  in  question  is  predicated 
upon  other  grounds.  It  is  claimed  that  the  act  only  au- 
thorizes one  corporation,  knd  limits  the  incorporators  to 
persons  iaving  a  certain  religious  beUef ;  and  hence,  upon 
either  of  these  grounds,  is  a  special  or  private  law,  within 
the  meaning  of  the  constitutional  provision  quoted.  It  is 
entitled  "  An  act  to  enable  members  of  the  Methodist  Epis- 
copal Church,  or  of  annual  conferences,  to  form  an  insurance 
corporation^  and  to  regulate  the  same."  The  act  through- 
out speaks  of  but  one  corporation  or  organization,  and 
among  other  things,  provides,  in  effect,  that  "  any  number 
of  persons,  not  less  than  nine,  who  are  residents  of  this 
state,  and  regular  m^emhers  of  the  Methodist  Episcopal 
Church,  or  of  an  annual  conference  of  said  church,  may 
form  a  corj>oration  for  the  purpose"  therein  designated; 
that  "  the  first  nine  persons  signing  the  articles  of  organiza- 
tion shall  be  directors  .  .  .  until  others  are  elected " 
(sec.  1) ;  that  "  any  church  or  church  society,  by  its  repre- 
sentatives, holding  a  policy  in  this  corporation  of  the  sum 
of  $500,  shall  be  a  member  of  this  corporation^^  (sec.  4); 
that  the  officers  thereof  make  an  annual  verified  statement 
of  "i^  condition,"  and  the  "  facts  in  regard  to  its  business 
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or  condition  *'  (sec.  6) ;  that  "  every  member  of  this  organ- 
ization*' shall,  in  the  event  stated,  "notify  the  secretary" 
(sec.  7) ;  that  "  any  member  of  this  corporation  may  with- 
draw, etc.''  (sec.  9). 

Such  being  the  nature  of  the  act,  we  must  hold  that  its 
purpose  and  object  was  to  authorize  the  incorporation  and 
organization  of  only  one  corporation,  and  hence  is  the  same 
in  effect  as  though  the  act  had  incorporated  the  company 
directly.  Such  a  law  is  manifestly  a  special  or  private  law, 
within  the  ruUngs  of  this  and  other  courts.  State  ex  rel, 
Sanderson  v.  Mann^  76  Wis.  469 ;  Nichols  v,  Walter^  37  Minn. 
264 ;  Long  Branch  v.  Sloane,  49  N.  J.  Law,  356 ;  State  ex  rel. 
Richards  v.  Harrvmer^  42  N.  J.  Law,  435.  Under  a  similar 
constitutional  provision  in  Nebraska,  it  was  held  by  the  su- 
preme court  of  the  United  States  that  an  act  authorizing  a 
school  district  to  issue  bonds  for  the  purpose  of  erecting  a 
school  building,  procuring  a  site  therefor,  and  for  setting 
apart  a  fund  to  pay  the  same,  was  unconstitutional  and 
void.  School  Dist  v.  Insurance  Co.  103  U.  S.  707.  The 
case  is  clearly  distinguishable  from  State  ex  rel,  Baltsell  v. 
Stewarty  74  Wis.  620,  cited  by  counsel.  The  attorney  gen- 
eral cites  Mr.  Cooley  to  the  proposition  that  "  a  statute 
would  not  be  constitutional  which  should  prescribe  a  class 
or  a  party  for  qpinion^s  sake,  or  which  should  select  par- 
ticular individuals  from  a  class  or  locality,  and  subject  them 
to  peculiar  rules,  or  impose  upon  them  special  obligations 
or  burdens,  from  which  others  in  the  same  locality  or  class 
are  exempt."    Cooley,  Const.  Lim.  (5th  ed.),  483,  484  (*391). 

The  view  we  have  taken  of  the  act  renders  it  unnecessary 
to  determine  whether  it  is  also  "  special  or  private  "  by  rea- 
son of  the  fact  that  the  corporators  are  limited  to  members 
of  the  church  or  conference  named. 

The  wisdom  of  the  constitutional  provision  in  question  is 
not  open  to  debate.  While  it  exists,  it  is  the  imperative 
duty  of  the  courts  to  enforce  it.  We  must  hold  that  the  act 
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in  question  is  a  special  or  private  law  granting  corporate 
powers  and  privileges,  and  hence  is  repugnant  to  the  con- 
stitutional inhibition  quoted,  and  is  therefore  void. 

By  the  Court —  The  motion  to  quash  the  alternative  writ 
of  numdamAis  is  granted. 


Thb  Crrr  of  Janesvillb  and  another.  Respondents,  vs. 
Cakpenteb,  Appellant. 

May  iS'—Jwie  SI,  1890, 

Watercourses:  Riparian  rights:  Injunction:  Constitutional  law,  . 

1.  In  an  action  to  restrain  the  driying  of  piles  in  the  bed  of  a  river  in 

a  city,  and  the  erection  thereon  of  a  building  fronting  on  a  bridge^ 
a  complaint  alleging  that  the  flow  of  water  in  the  river  has  already 
been  obstructed  by  bridges  and  other  structures,  that  the  erection 
of  the  building  in  question  wiU  lead  others  to  erect  similar  build- 
ings fronting  on  the  bridges  and  supported  in  like  manner,  until 
the  whole  space  over  said  river  on  both  sides  of  the  bridges  is  occu- 
pied thereby,  and  that  by  reason  thereof  the  flow  of  water  in  the 
river  will  be  further  permanently  obstructed,  and  the  interests  of 
the  city  and  its  inhabitants  greatly  prejudiced  and  injured  by  ob- 
struction to  the  circulation  of  air,  and  in  respect  to  the  dangers  of 
fire  and  flood  and  to  the  public  health,  and  as  respects  equality  of 
taxation  and  assessments  and  the  benefits  thereof,  is  held  not  to  state 
a  cause  of  action  in  favor  of  the  city. 

2.  Nor  does  the  complaint  state  a  cause  of  action  in  favor  of  a  nriU- 

owner  using  the  water-power  furnished  by  the  river,  by  alleging 
that  the  erection  of  the  building  by  the  defendant  will  cause  the 
waters  of  the  river  to  set  back  *' to  some  extent  *'  at  the  place  where 
the  water  used  to  operate  the  miU  is  discharged  again  into  the 
river,  where  no  injury  by  I'eason  thereof  is  alleged. 

a  The  fact  that  the  erection  of  a  building  is  prohibited  by  a  municipal 
ordinance  is  not  ground  for  an  injimction  against  it 

4  Ch.  428,  Laws  of  1887  (providing  that  "it  shall  be  unlawful  and  pre- 
sumptively injurious  .  .  .  to  persons  and  property  to  drive  piles, 
build  piers,  cribs,  or  other  structures  ...  in  Rock  river  within 
the  limits  of  the  county  of  Rock,  and  the  doing  of  any  such  act 
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shall  be  enjoined  at  the  suit  of  any  resident  tax-payer  without  proof 
that  any  injury  .  .  .  has  been  or  wOl  be  caused  by  reason  of 
such  act,"  and  that  ''the  doing  of  any  such  act  shall  also  l^e  enjoined 
at  the  suit  of  any  owner  or  lessee  of  the  right  to  use  water  of  said 
river  to  operate  any  mill  .  .  .  within  said  county,  without  proof 
of  any  further  fact  than  that  such  act  will  cause  the  water  of  8aid 
river  to  rise  or  set  back  to  some  extent  at  the  place  where  the  water 
used  to  operate  said  mill  ...  is  discharged  into  said  river  "X 
is  unconstitutional  and  void : 

(1)  It  deprives  riparian  owners  of  their  property  without  compen- 
sation or  due  process  of  law,  and  without  giving  them  any  remedy^ 
in  violation  of  art  V,  XIV,  Amendments,  Const  of  U.  S.,  and  sees. 
9, 13,  art  I,  Const  of  Wia 

(2)  It  is  a  usurpation  of  the  judicial  power  by  the  legislature,  in 
violation  of  sec  2,  art  Vn,  Const  of  Wia 

(3)  It  is  discriminating  and  class  legislation,  in  violation  of  the 
spirit  of  the  constitution  and  contrary  to  public  justice. 

APPEAL  from  the  Circuit  Court  for  Rock  County. 

The  case  is  stated  in  the  opinion.    The  defendant  appeals 
from  an  order  refusing  to  dissolve  a  temporary  injunction. 

For  the  appellant  there  was  a  brief  by  Wincms  i&  Hyzer^ 
and  oral  argument  by  E,  M.  Syzer, 

For  the  respondents  there  was  a  brief  signed  by  Wm. 
Ruger^  and  oral  argument  by  J.  B.  Doe,  Jr.,  and  Mr.  Biiger. 
They  contended,  inter  alia,  that  upon  the  facts  stated  in  the 
complaint  a  court  of  equity  should  grant  an  injunction,  in- 
dependent of  any  statute.  WiUiams  v.  Smith,  22  Wis.  595 ; 
Potter  V.  Menasha,  30  id.  492;  Pettihone  v,  Hamilton^  40  id... 
415 ;  In  re  Eld/red,  46  id.  541 ;  Waiertown  v.  Cowen,  4  Paige, , 
510 ;  Rochester  v.  Erickson,  46  Barb.  92 ;  GiUespie  v.  Fmrest, . 
18  Hun,  110;  Wood  on  Nuisances,  sees.  602,  779,  781 ;  High 
on  Injunctions,  sees.  795,  813,  816,  818,  819,  834,  1555; 
Story's  Eq.  Jur.  sec.  927.  The  following  statutes  are  appli- 
cable: R.  S.  sees.  1596, 1607;  Laws  of  1882,  ch.  221,  subch.  4, 
sec.  3,  par.  36 ;  Laws  of  1887,  ch.  423.  These  statutes  assume 
the  right  of  the  legislature  to  declare  that  Rock  river, 
within  the  limits  of  the  plaintiff  city,  is  a  navigable  river 
Vol.  77  — 19 
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and  public  highway.  The  power  of  the  legislature  so  to 
declare  is  recognized  by  the  decisions  of  this  court.  Barnes 
V.  Bacmey  4c  Wis.  465-6;  Wis.  R.  Imp.  Co.  v.  Lyons^  30  id. 
67;  State  v.  Ca/rprnter^  68  id.  171.  The  legislature  also  had 
the  right  to  make  the  remedy  by  injunction  legal  or  statu- 
tory relief.  Cooley's  Const.  Lim.  361-2 ;  Andrews  v.  Farra- 
€fri  L.  (Sb  T.  Co.  22  Wis.  288;  Dmn&r  v.  C,  M.  <fe  St.  P.  R. 
Co.  57  id.  218;  Stadler  v.  Grieben^  61  id.  500. 

Oeton,  J.  It  is  charged  in  the  complaint  as  follows: 
Many  years  since  a  building  known  as  the  "  Myers  Build- 
ing" was  erected  on  the  southerly  side  of  and  adjoining 
Milwaukee-Street  bridge,  in  the  city  of  Janesville,  over  the 
center  of  Kock  river,  as  the  same  flowed  in  its  natural 
state.  Said  building  is  forty  feet  in  width,  and  is  supported 
by  large  stone  piers  resting  on  the  bed  of  said  river,  and 
which  have  so  obstructed  its  flow  as  to  cause  a  large  sand- 
bar to  form  in  said  river,  near  to  and  on  the  down-stream 
side  of  the  building.  Within  the  period  of  three  years  last 
past,  the  defendant,  Edwin  F.  Carpenter^  erected  a  build- 
ing south  of  and  adjoining  the  southerly  side  of  said  bridge 
at  or  near  its  easterly  end,  forty  feet  in  width,  fronting  on 
said  bridge,  and  extending  southerly  over  said  river  a  dis- 
tance of  100  feet,  and  supported  by  numerous  piles  driven 
into  the  bed  of  said  river,  the  most  westerly  of  which  be- 
ing in  the  channel  of  said  river  in  or  near  the  deepest  water 
in  the  same,  leaving  a  vacant  space  about  eighty-seven 
feet  in  width  between  the  westerly  side  of  said  building  so 
erected  by  the  defendant  and  the  easterly  side  of  said  Myers 
building.  The  defendant  threatens  that  he  will,  without 
the  permission  of  or  an  order  from  the  common  council  of 
said  city,  drive  numerous  piles  into  the  bed  of  said  river,  and 
erect  thereon  a  building  south  of  and  adjoining  the  southerly 
side  of  said  Milwaukee-Street  bridge,  and  extending  from 
said  building  so  heretofore  erected  by  him,  to  said  Myers 
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building,  and  having  a  frontage  of  eighty  feet  or  more  on 
said  bridge,  and  extending  over  and  down  said  river  for 
a  distance  of  about  100  feet,  and  commenced  the  driving 
of  piles  in  the  bed  of  said  river  for  such  purpose.  The  con- 
sequences of  permitting  the  defendant  to  so  erect  said  build- 
ing, as  affecting  the  interests  of  the  city  of  Janesville,  vySU 
he  that  osiers  will  soon  erect  buildings  fronting  on  said 
bridges,  and  supported  in  like  manner,  until -the  whole  space 
over  said  river,  on  both  sides  of  said  bridges,  is  occupied 
by  similar  buildings  fronting  on  said  bridgves,  and  extend- 
ing up  and  down  said  river  a  distance  of  about  100  feet 
from  the  sides  of  said  bridges ;  and  iy  rtason  thereof  the 
flow  of  the  water  in  said  river  will  be  further  permanently 
obstructed,  and  the  interests  of  said  city  and  its  inhabit- 
ants greatly  prejudiced  and  injured  by  obstruction  to  the 
circulation  of  air,  and  in  respect  to  the  dangers  of  fire  and 
flood,  and  to  the  public  health,  and  as  respects  equality  in 
the  matter  of  taxation  and  assessments  and  the  benefits 
thereof;  and  that  said  building  will  be  in  violation  of  an 
ordinance  of  said  city  against  erecting  any  buildings  in  said 
river.  As  affecting  the  interests  of  the  other  plaintiff,  the 
Jwne&mlle  Cotton  MUZs^  it  is  alleged  that  the  erection  of  said 
building  will  cause  the  waters  of  said  river  to  set  back 
"  to  some  extent  ^^  at  the  place  where  the  water  used  by  said 
JanesmUe  Cotton  MiUs  is  discharged  into  said  river. 

In  the  afl5davit  of  Edward  Euger,  a  civil  engineer,  in 
support  of  the  complaint,  it  is  stated  that  said  building 
would,  to  some  extent^  cause  the  water  to  set  back  to  such 
place,  and  in  his  aflSdavit  procured  by  the  defendant  it  is 
stated  that  said  building  would  cause  the  water  to  set  back 
on  the  water-wheels  of  said  JcmesviUe  Cotton  Mills  "  to  some 
extenty  but  to  what  extent  he  could  not  then  say^  hut  it  would 
he  sUghtP  It  is  alleged,  also,  that  the  Jam^svUZe  Cotton 
Mills  is  a  tax-payer  of  said  city  and  a  corpbration,  and  that 
Bock  river  is  a  public  highway,  and  has  been  returned  as 
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navigable,  and  has  been  meandered,  and  for  a  great  many 
years  a  dam  across  said  river,  about  seventy  rods  above 
said  bridge,  has  existed  by  lawful  authority,  and  that  a 
considerable  number  of  mills  and  factories  have  received 
their  water-power  therefrom,  and  among  them  the  Jcmes- 
viUe  Cotton  MiUs. 

The  complaint  shows  also  that,  by  the  foundation  of 
buildings  and  the  building  up  within  the  natural  margins 
of  the  river  on  the  northerly  side  of  the  bridge,  the  width 
of  the  river  has  already  been  diminished  one  third,  and  the 
waters  have  been  set  back  as  far  as  the  dam,  and  that  said 
Milwaukee-Street  bridge  and  Court-Street  bridge  have  ob- 
structed the  flow  of  the  river  to  a  considerable  extent,  and 
that  the  abutments  and  piling  thereof  in  the  bed  of  the 
river,  and  the  filling  in  of  earth  and  other  materials,  and 
placing  the  foundations,  walls,  and  piers  for  the  support  of 
buildings,  and  the  throwing  in  of  ashes  and  other  materials 
in  the  bed  of  the  river,  have  greatly  obstructed  the  river 
between  said  bridges  and  other  localities,  and  that  there  is 
danger  that  other  buildings  and  obstructions  will  be  placed 
in  the  river  by  the  excmple  of  the  defendant. 

These  are  substantially  the  material  allegations  of  the 
complaint  on  which  the  circuit  court  granted  a  temporary 
injunction  against  the  erection  of  said  building.  The  de- 
fendant, after  answering  said  complaint,  moved  that  the  said 
injunction  be  dissolved.  The  motion  was  heard  upon  the 
pleadings  and  one  affidavit  presented  by  the  defendant,  and 
seven  affidavits  presented  by  the  plaintiflfs,  and  denied. 
From  the  order  denying  said  motion  this  appeal  is  taken. 

The  answer  denies  all  of  the  speculative  and  predicted 
consequences  which  the  complaint  alleges  will  follow  the 
erection  of  said  building,  and  the  setting  back  of  the  vrater 
to  any  extent,  and  the  effect  as  to  the  public  health  and 
danger  from  fire  or  flood,  and  the  consequences  of  his  per- 
nicious example,  and  that  the  river  is  navigable  in  fact^  and 
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that  the  bridges  are  old  and  dilapidated  and  will  soon  be 
replaced  by  iron  ones,  and  some  other  immaterial  allega- 
tions;  and  the  other  allegations  are  admitted.  The  answer 
then  alleges  as  follows:  The  Eook  river  throughout  its 
whole  length  is  crossed  and  obstructed  by  dams,  bridges, 
and  buildmgs  and  other  structures,  and  within  the  city 
there  have  been  maintained  six  bridges  resting  upon  piers 
and  piles,  four  of  which  were  constructed  by  the  city  within 
the  space  of  a  mile  and  a  half,  and  two  of  them  within  the 
space  of  forty  rods.  The  lower  bridge  is  known  as  "  Court- 
Street  Bridge,"  and  is  about  forty  rods  below  the  proposed 
building,  and  its  abutments  and  approaches  are  built  within 
the  river,  and  diminish  its  width  so  that  it  is  twenty  feet 
narrower  at  that  place  than  where  the  defendant's  proposed 
building  will  be,  and  three  of  said  bridges  are  between  two 
dams  across  the  river.  The  lower  dam  obstructs  the  flow 
of  the  river  so  that  it  is  virtually  a  mill-pond  between  the 
dams,  and  the  water  is  raised  upwards  of  two  feet  when  it 
sets  back  to  the  upper  dam,  and  the  proposed  building  is 
between  these  dams.  There  are  numerous  buildings  and 
structures  along  the  bank  of  the  river,  resting  upon  piles 
driven  in  the  bed  of  the  river,  among  which  are  certain 
buildings  of  the  plaintiff,  the  Janesville  Cotton  Milisy  and 
of  other  mill-owners,  and  there  is  a  large  sand-bar  sik  feet 
above  the  bed  of  the  river,  between  the  cotton-mills  and 
the  proposed  building.  The  proposed  building  will  be  con- 
structed on  piles  driven  into  the  bed  of  the  river  in  line 
with  the  piles  of  said  Milwaukee-Street  bridge,  and  the 
building  itself  will  be  above  the  river.  The  piles  under  the 
said  bridge  are  driven  at  an  angle  to  the  current  of  the  river, 
and  if  piles  could  obstruct  the  current  (which  is  denied) 
such  a  net-work  of  piles  would  do  so.  The  defendant  ac- 
quired his  title  in  fee  to  the  bed  of  the  river  where  he  pro- 
poses to  build  from  the  riparian  owner  of  the  lot,  one 
Thomas  Lappin.    The  defendant  pleads,  in  abatement^  that 
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several  causes  of  action  are  improperly  united  in  the  same 
action. 

The  affidavits  in  support  of  the  complaint  cannot,  of 
course,  go  further  than  the  complaint  in  stating  the  cause 
of  action,  and  therefore  need  not  be  specially  referred  to. 
The  affiant  Edward  Ruger  made  affidavits  on  behalf  of  both 
parties  as  to  the  extent  to  which  the  waters  of  the  river 
would  be  set  back  below  the  wheels  of  the  Ja/nesviUe  CoUon 
MiUs^  and  he  leaves  the  question  with  the  qualification  that 
it  would  be  slight^  and  the  extent  of  it  he  could  not  state. 
The  learned  counsel  of  the  appellant  contends  that  the  com- 
plaint does  not  show  that  the  proposed  building  wiU  injure 
to  any  extent  either  the  city  of  JanesviUe  or  the  JcmesviUe 
Cotton  Mills,  The  condition  of  the  river  as  to  its  uses  and 
obstructions,  other  than  by  the  proposed  building,  are  only 
material  to  show  that  it  would  be  impossible  for  any  one 
to  staie  the  extent,  if  any,  that  the  proposed  building 
would  contribute,  by  example  or  otherwise,  to  produce  the 
consequences,  which,  if  they  exist  at  all,  must  have  already 
been  produced  to  their  fullest  extent  by  other  far  more 
adequate  causes.  How  can  it  be  said  that  the  proposed 
building,  standing  on  piles  driven  in  the  river,  could,  even 
by  example,  aflfect  the  general  health,  cause  fires  and  fresh- 
ets, obstruct  the  circulation  of  the  air,  aflfect  the  equality 
of  taxation  and  assessments,  or  the  general  welfare,  when, 
if  any  such  consequences  could  be  appreciably  produced  by 
it,  they  must  have  already  been  overwhelmingly  produced 
by  a  great  many  far  greater  obstructions  in  the  river  by 
dams,  bridges,  buildings,  and  other  constructions.  And 
precisely  so  as  to  its  injury  to  the  water-power  of  the 
JanesviUe  Cotton  MUZs^  as  to  which  one  of  the  most  compe- 
tent civil  engineers  of  the  state  was  unable  to  say  to  what 
extent  it  injured  it,  if  at  all,  and  did  state  that  it  must  be 
slight.  It  would  seem  that  if  such  a  comparatively  slight 
cause  would  produce  any  eflfect  whatever,  such  far  greater 
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obstructions  in  the  river,  which  have  existed  for  a  long  ! 

time,  must  have  produced  all  such  consequences  to  a  most  j 

astounding  and  alarming  extent,  and  the  city  must  have 
suffered  in  its  health,  and  by  polluted  atmosphere,  by  un-  j 

equal  taxation,  and  by  fires  and  floods,  to  an  extent  that 
would  have  rendered  it  uninhabitable,  and  the  water-power  j 

of  the  JcmeavUle  Cotton  Mills  would  have  been  destroyed. 
These  consequences  would  have  been  facts  susceptible  of 
proof,  and  yet  the  complaint  fails  to  show  the  existence  of 
any  such  terrible  consequences.  What  effect,  if  any,  this 
proposed  building  by  its  example  may  have  in  any  such 
direction,  so  as  to  injure  any  private  or  public  interest,  is 
left  to  mere  prediction  and  conjecture.  The  action  does 
not  involve  any  question  of  obstruction  or  injury  to  navi- 
gation, or  of  injury  to  any  public  right.  Many  of  the  con- 
sequences to  the  city  predicted,  would  follow  as  well  the 
erection  of  said  building  outside  of  the  river.  The  com- 
plaint does  not  show  that  the  proposed  building  would  be 
a  private  or  a  public  nuisance.  The  action  is  based  upon 
the  allegations  of  anticipated  injury  to  the  respective  plaint- 
iffs, which  ought  to  be  prevented  by  an  injunction.  It  is  a 
private,  and  not  a  pubUc,  action.  I  have  stated  the  case 
more  fully,  that  we  may  understand  what  is  involved  in  it 
and  what  is  not. 

In  respect  to  injury  to  any  interest  that  the  city  repre- 
sents, the  complaint  is  very  obscure  and  defective.  It  is 
not  alleged  that  the  public  will  suffer  by  this  one  building 
at  aU,  but  by  a  row  of  buildings  which  somebody  might  . 
erect  in  following  the  example  of  ihe  defendant,  and  so, 
also,  as  to  danger  from  fire  and  flood.  That  will  arise  only 
from  "  similar  buildings,  fronting  on  the  bridges,  and  sup- 
ported in  like  manner,  and  extending  up  and  down  the  river 
from  the  sides  of  said  bridges  until  the  whole  space  over  said 
river  on  both  sides  of  said  bridges  is  occupied."  It  is  only 
when  such  similar  buildings  erected  by  others  fiU  that  wkols 
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»pace  that  it  is  claimed  in  the  complaint  "  dangers  by  fire 
and  flood,  and  to  the  public  health,  and  as  respects  equality 
in  the  matter  of  taxation  and  the  benefits  thereof,''  will 
even  arise  or  occur.  The  only  injury  to  these  interests  that 
is  alleged  is  from  what  somebody  else  may  do  in  the  future 
through  the  influence  of  the  defendant's  example,  and  that 
is  a  mere  prediction  or  conjecture.  It  is  not  shown  how  or 
in  what  manner  such  injury  could  occur.  This  is  a  most 
remarkable  case,  and  there  has  never  been  anything  like  it. 
It  is  not  charged  that  the  proposed  building  will  in  itself  do 
any  harm  in  any  respect  whatever,  or  that  the  defendant 
has  not  the  right  to  build  it  where  he  proposes  to  build  it, 
but  that  it  may  possibly  be  followed  as  an  example  by  others 
in  building  buildings  which  may  possibly  do  harm.  It  would 
be  a  new  case  where  one  had  actually  done  something  in 
itself  right  and  harmless,  and  he  should  be  sued  because 
others  had  done  something  wrong  and  injurious  by  follow- 
ing his  example,  and  it  would  be  a  strange  case  to  enjoin 
one  from  doing  something  right  and  harmless  in  itself,  be- 
cause others  may  possibly  do  something  wrong  and  injurious 
by  following  his  example,  and  yet  the  latter  is  the  present 
case.  A  mere  example  is  not  actionable.  Such  is  the  ac- 
tion in  favor  of  the  city. 

That  in  favor  of  the  Ja/nesmIXe  Cotton.  MUls  is  not  based 
on  any  real  injury  to  its  water-power.  The  charge  is  "  that 
the  erection  of  such  proposed  building  by  the  said  defend- 
ant at  the  place  and  in  the  manner  aforesaid  would  cause 
the  water  of  said  river  to  rise  and  set  back  to  some  extent 
at  ths  place  where  the  water  used  by  the  said  JanesvUU 
Cotton  Mills  to  operate  its  said  mill  is  discharged  into  the 
river."  It  would  cause  the  water  to  set  back  a;t  that  place 
to  some  extent.  What  harm  will  it  do?  Will  it  retard  the 
action  of  the  water  wheel?  Will  it  lessen  the  head  or  fall 
of  the  water-power?  If  it  would  do  either,  it  would  have 
been  easy  to  say  so.    It  depends  upon  how  high  or  low  the 


Digitized  byVjOOQlC 


77.  JANUAEY  TEEM,  1890.  297 

The  City  of  JanesvOle  and  another  ys.  Carpenter. 

wheels  are  set.  It  is  not  even  inferentially  stated  that  it 
would  be  any  injury  at  all  to  the  Ja/nesviIZe  Cotton  Mills. 
How  much  will  it  raise  or  set  back  the  water  at  that  place? 
"To  some  extent."  The  very  least  extent  possible  is  some 
extent.  The  millionth  part  of  an  inch  is  soms  extent.  The 
very  smallest  extent  susceptible  of  measurement  is  som£  ex- 
tent. It  seems  probable  that  this  expression  in  the  com- 
plaint was  furnished  by  Edward  Kuger,  the  civil  engineer 
who  made  the  affidavit  in  its  support  and  used  the  same 
language,  and  who  in  another  affidavit  qualified  it  by  say- 
ing, "  to  what  extent  he  could  not  state,  but  it  would  be 
slighiP  The  word  "  slight,"  according  to  Webster,  means 
"  inconsiderable,  unimportant."  If  any  injury  to  the  water- 
power  could  be  inferred  from  this  allegation,  it  would  be 
too  slight  for  legal  cognizance.  The  complaint  states  no 
cause  of  action  against  the  defendant  in  favor  of  the  Janes- 
viUe  Cotton  Mills. 

Should  a  court  of  chancery  enjoin  the  defendant  from 
erecting  his  building  on  his  own  land,  on  such  an  allegation 
as  this?  We  think  the  learned  counsel  of  the  appellant  is 
right  in  claiming  that  the  complaint  does  not  charge  facts 
sufficient  to  state  any  cause  of  action  known  to  the  general 
laws  of  the  land  and  the  practice  of  courts  in  favor  of  either 
plaintiffs.  But,  even  if  the  complaint  sufficiently  charged 
that  the  consequences  predicted  would  be  produced  by  the 
proposed  building,  the  city  of  JaaiesvUle  has  no  such  corpo- 
rate interest  in  them  as  would  authorize  it  to  maintain  such 
an  action.  Milwaukee  v.  M.  cfe  B.  H.  Co.  7  Wis.  85 ;  She- 
baygan  v.  S.  <&  K  chc  L.  R.  Co.  21  Wis.  667.  But  it  is  suffi- 
cient that  no  wrong,  injury,  or  damage  is  charged.  By  the 
extended  jurisdiction  of  the  court  in  equity,  by  ch.  190, 
Laws  of  1882,  amending  sec.  3180,  R  S.,  there  must  be 
some  special  injury,  or  necessity  to  protect  the  rights  of 
some  person,  to  grant  an  injunction.  As  a  private  nuisance, 
or  a  public  nuisance  by  which  some  private  person  has  suf- 
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fered  some  special  and  peculiar  injury,  there  must  be  mate- 
i^ial  annoyance,  inconvenience,  discomfort,  or  hurt,  and  the 
violation  of  another's  rights  in  an  essential  degree.  Wood, 
Nuis.  1,  3,  4.  The  law  gives  protection  only  against  svih 
stomtial  injury^  and  the  injury  must  be  tangible^  or  the  com- 
fort, enjoyment,  or  use  must  be  rodterially  impaired.  Stad- 
ler  V.  GriebeUy  61  Wis.  500 ;  PeriTioyer  v.  AUen,  56  Wis.  502, 
and  many  other  cases  in  this  court.  It  is  a  maxim  of  the 
law  that  wrong  without  damage  or  damage  without  wrong 
does  not  constitute  a  cause  of  private  action. 

It  is  charged  that  this  building  will  be  in  violation  of  an 
ordinance  of  said  city.  That  would  not  give  a  cause  of  ac- 
tion for  an  injunction,  even  if  the  ordinance  so  provided. 
Waupun  V.  Moore,  34  Wis.  450. 

The  argument  of  the  learned  counsel  of  the  respondents, 
and  the  authorities  cited  on  the  question  whether  the  pro- 
posed building  will  obstruct  the  navigation  of  the  river,  are 
impertinent  to  the  case.  There  is  nothing  in  the  case  that 
involves  any  such  question  in  the  remotest  degree.  Within 
any  grounds  or  reasons  known  to  the  well-settled  principles 
and  practice  of  equity  jurisprudence,  the  complaint  states 
no  case  for  an  injunction,  or  for  any  other  purpose.  The 
action  is  not  based  on  any  statute  which  gives  a  right  of 
action  in  such  a  case.  But  the  learned  counsel  of  the  re- 
spondent cites  ch.  423,  Laws  of  1887,  in  support  of  the 
action.  This  statute  is,  if  possible,  more  marvelous  than 
the  complaint.  The  enactment  of  the  statute  was  obviously 
obtained  to  create  just  such  a  right  of  action,  and  it  is  a 
little  singular  that  it  is  not  referred  to  in  fhe  complaint  as 
the  foundation  of  this  action,  as  the  action  can  stand  on 
nothing  else,  and  this  statute  most  clearly  sanctions  it,  ex- 
cepting as  to  the  city  of  JanesviUe  as  plaintiflf.  The  first 
section  is  as  follows :  "  It  shall  be  unlawful  and  presumjh 
tweh/  injurious  and  dangerous  to  persons  and  property  to 
drive  pilesy  build  piers,  cribs,  or  other  structures,    .    .    . 
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in  Kock  river  within  the  li/mita  of  the  county  of  Roch^  and 
the  doing  of  any  such  act  shaU  he  enjoined  Bi  the  suit  of  any 
resident  tcux>^payer  without  proof  ik^t  any  injury  or  danger 
has  heen  or  wiU  he  caused  by  reason  of  such  act."  The  ital- 
ics are  not  in  the  act,  and  are  used  to  save  comment.  Sec. 
2  is  specially  appropriate  to  this  action,  and  is  as  follows : 
"The  doing  of  any  si^h  act  shall  also  be  enjoined  at  the  suit 
of  any  owner  or  lessee  of  the  right  to  use  water  of  said  river 
to  operate  any  mill  or  factory  within  said  eounty,  without 
proof  of  any  further  fact  than  that  such  act  will  cause  the 
water  of  said  river  to  rise  or  set  back,  to  some  extent,  at  the 
place  where  the  water  used  to  operate  such  mill  or  factory 
is  discharged  into  said  river."  The  complaint  copies  this 
last  part  as  the  only  grievance  of  the  plaintiff,  the  Janesville 
Cotton  MiUs.  The  last  section  is  unimportant.  It  excepts 
the  building  of  railway  and  highway  bridges,  and  the  repair 
and  reconstruction  of  mill-dams  across  the  river,  and  a  pend- 
ing suit  of  the  Jamesmlle  Cotton  Mills  and  others  against 
Edwin  F.  Carpenter^  probably  of  subject  matter  the  same 
as  or  similar  to  that  of  this  action. 

The  learned  counsel  of  the  appellant  contends  that  this 
act  is  unconstitutional  and  therefore  void.  The  legislature 
would  have  saved  time  and  expense  if  it  had  issued  the  in- 
junction in  the  case  for  which  the  act  was  made.  This  is 
the  first  time  that  any  legislature  of  any  enlightened  coun- 
try ever  attempted  to  create  an  action  without  any  cause  of 
action,  to  authorize  a  complaint  to  be  made  to  a  court  when 
there  is  nothing  to  complain  of;  to  compel  the  courts  to 
enjoin  the  lawful  use  and  enjoyment  of  one's  own  property 
'^  without  proof  that  any  injury  or  danger  has  been  or  will 
be  caused  by  reason  of  such  act ; "  to  create  a  cause  of  ac- 
tion without  wrong,  injury,  or  damage ;  to  authorize  an 
action  to  be  brought  by  a  person  without  any  interest  in 
the  subject  matter,  or  privity  with  the  defendant  of  con- 
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tract,  estate,  duty,  obligation,  or  liability,  if  he  is  only  a 
resident  tax-payer,  and  to  exclude  aU  others  who  have  any 
interest  or  privity  in  the  subject  matter  and  are  presump- 
tively injured  in  person  or  property ;  to  make  that  act  un- 
lawful and  actionable  in  one  county  and  as  to  one  river  that 
is  lawful  in  all  other  counties  and  as  to  all  other  rivers, 
under  precisely  the  same  circumstances ;  or  to  adjudicate 
and  decide  the  case,  and  then  order  and  compel  the  court  to 
execute  its  judgment  by  issuing  an  injunction.  These  are 
some  of  the  strange  and  novel  provisions  of  this  statute. 

That  Thomas  Lappin,  the  owner  in  fee  of  this  ground, 
has  the  right  to  use  and  enjoy  it  to  the  center  of  the  river 
in  any  manner  not  injurious  to  others  and  subject  to  the 
public  right  of  navigation,  has  been  too  often  decided  by 
this  court  and  other  courts  to  be  questioned.  As  a  riparian 
owner  of  the  land  adjacent  to  the  water,  he  owns  the  bed 
of  the  river  uaqiue  adfilum  aqym^  subject  to  the  public  ease- 
ment if  it  be  navigable  in  fact,  and  with  due  regard  to  the 
rights  of  other  riparian  proprietors.  He  may  construct 
docks,  landing  places,  piers,  and  wharves  out  to  navigable 
waters  if  the  river  is  navigable  in  fact,  and  if  it  is  not  so 
navigable  he  may  construct  anjrthing  he  pleases  to  the 
thread  of  the  stream,  unless  it  injures  some  other  riparian 
proprietor  or  those  having  the  superior  right  to  use  the 
waters  for  hydrauUc  purposes.  Jones  v,  Pettibone,  2  Wis. 
308 ;  Arnold  v.  Mmore^  16  Wis.  509 ;  Yates  v.  Judd^  18  Wis. 
118 ;  Walker  v.  Shepa/rdson^  4  Wis.  486 ;  Wis,  R,  Imp.  Co.  v, 
Lyons,  30  Wis.  61 ;  Delaplaine  v.  C.  ib  N.  W.  B.  Co.  42 
Wis.  214;  Cohn  v.  Wanscm  Boom  Co.  47  Wis.  314;  Stevens 
Point  Boom  Co.  v.  BeiUyj  46  Wis.  237 ;  Baseltine  v.  Case^  46 
Wis.  391.  Subject  to  these  restrictions,  he  has  the  right  to 
use  his  land  under  Water  the  same  as  above  water.  It  is 
his  private  property  under  the  protection  of  the  constitu- 
tion, and  it  cannot  be  taken,  or  its  value  lessened  or  im- 
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paired,  even  for  public  use,  "  without  compensation  "  or 
"  without  due  process  of  law,"  and  it  cannot  be  taken  at  all 
for  any  one^s  private  use. 

1.  This  statute  makes  it  unlawful  for  the  defendant  who 
owns  this  ground  and  has  the  right  to  use  it  under  said 
Lappin,  to  drive  piles  into  it  anywhere  within  the  river  for 
any  purpose.  It  prevents  the  lawful  use  of  his  property.  It 
takes  it  away  from  him  without  compensation  or  due  process 
of  law,  and  denies  the  defendant  "  the  equal  protection  of 
the  laws."  It  is  therefore  in  direct  violation  of  articles  V 
and  XTV  of  the  amendments  of  the  constitution  of  the 
United  States,  and  of  section  13  of  article  I  of  the  state 
constitution,  and  is  therefore  void.  It  takes  his  property 
away  from  him,  and  leaves  him  no  remedy  whatever  by 
which  he  can  regain  it  or  obtain  redress.  It  is  therefore  in 
conflict  with  section  9  of  article  I  of  the  state  constitution, 
which  "  entitles  him  to  a  certain  remedy  in  the  laws  for  all 
injuries  or  wrongs  which  he  may  receive  in  his  person, 
property^  or  character."  Any  restriction  or  interruption 
of  the  common  and  necessary  use  of  property  that  destroys 
its  value,  or  strips  it  of  its  attributes,  or  to  say  that  the 
owner  shall  not  use  his  property  as  he  pleases,  takes  it  in 
violation  of  the  constitution.  PvmipeUy  v.  Green  Bay  Co, 
13  Wall  166;  Wyriehamer  v.  People,  13  K  Y.  378;  PetypU 
ex  rd.  Mam,haMam,  S.  Inst.  v.  Otis,  90  N.  T.  48 ;  Sutton  v. 
Camden,  39  K  J.  Law,  122. 

2.  The  legislature  usurped  the  judicial  power  of  the  courts 
by  the  enactment  of  this  statute.  It  adjudicates  an  act  un- 
lawful and  presumptively  injurious  and  dangerous,  which  is 
not  and  cannot  be  made  to  be  so  without  a  violation  of  the 
constitutional  rights  of  the  defendant,  and  imperatively 
commands  the  court  to  enjoin  it  without  proof  that  any  in- 
jury or  danger  has  been  or  will  be  caused  by  it.  It  reverses 
very  many  decisions  of  this  court  on  the  very  questions  in- 
volved in  it,  and  which  have  the  eflEect  of  a  judicial  deter- 
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mination  of  the  defendant's  rights  of  property.  It  violates 
section  2  of  article  VII  of  the  state  constitution,  which 
provides  that  the  judicial  power  of  the  state,  both  as  to 
matters  of  law  and  equity,  shall  be  vested  in  the  various 
courts.  It  takes  away  the  jurisdiction  of  the  courts  to  in- 
quire into  the  facts  and  determine  the  necessity  and  pro- 
priety of  granting  or  refusing  an  injunction  in  such  a  case, 
according  to  the  established  rules  of  a  court  of  equity. 
Ervin^s  Appeal^  16  Pa.  St.  256.  It  is  said  in  that  ease: 
"  That  is  not  legislation  which  adjudicates  in  a  particular 
case,  prescribes  the  rule  contrary  to  the  general  law,  and 
orders  it  to  be  enforced.  Such  power  assimilates  itself 
more  closely  to  despotic  rvle  than  to  any  other  attribute  of 
government." 

3.  This  statute  is  discriminating  and  class  legislation,  in 
violation  of  the  spirit  of  our  constitution,  and  contrary  to 
the  principles  of  civil  liberty  and  natural  justice.  It  gives 
to  a  certain  class  of  citizens  privileges  and  advantages  which 
are  denied  to  all  others  in  the  state  under  like  circumstances, 
and  subjects  one  class  to  losses,  damages,  suits,  or  aotioDS 
from  which  all  others,  under  like  circumstances,  are  ex- 
empted. Holden  v.  JameSy  11  Mass.  396.  Its  operation  is 
restricted  and  partial  to  that  part  of  Kock  river  within  the 
county  of  Eock,  while  said  river  elsewhere  and  all  other 
rivers  are  excluded.  It  gives  the  right  of  action  to  the 
resident  tax-payers  of  said  county  while  all  others  are  ex- 
cluded from  the  exercise  of  such  right,  whatever  interest 
they  may  have  in  the  subject  matter  of  the  action.  It  gives 
the  right  of  action  to  the  owners  or  lessees  of  the  right  to 
use  the  water  of  said  river  to  operate  any  mill  or  factory 
within  said  county,  and  excludes  all  other  owners  or  lessees 
of  such  water-powers  by  means  of  said  river  elsewhere.  It 
gives  to  such  favored  classes  the  stupendous  advantage  and 
exceptional  privilege  of  maintaining  such  actions  without 
proof  that  any  injury  or  danger  has  been  or  will  be  caused 
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by  reason  of  such  act.  It  would  be  difficult,  if  not  impos- 
sible, to  crowd  into  so  short  a  statute  any  more  or  greater 
violations  of  that  principle,  so  essential  to  a  free  govern- 
ment, of  "  equal,  general,  and  standing  laws."  For  these 
reasons  this  statute  is  unconstitutional  and  void.  It  is  not, 
perhaps,  a  violation  of  any  special  clause  of  the  constitution 
in  these  respects,  but  it  is  a  violation  of  its  essential  spirit, 
purpose,  and  intent,  and  contrary  to  public  justice.  Bull  v, 
Conroey  13  Wis.  233 ;  Durkee  v.  Janesvilley  28  "Wis.  464,  and 
cases  cited  in  the  opinion. 

In  this  connection  I  cannot  forbear  quoting  the  language 
of  Mr.  Justice  Chase  in  Colder  v.  Bull,  3  Dall.  387,  388 : 
"  I  cannot  subscribe  to  the  omnipotence  of  a  state  legisla- 
ture, or  that  it  is  absolute  and  without  control,  although 
its  authority  should  not  be  expressly  restrained  by  the  con- 
stitution or  fundamental  law  of  the  state.  .  .  .-  The 
nature  and  ends  of  the  legislative  power  will  limit  the 
exercise  of  it.  .  .  .  There  are  certain  vital  principles  in 
our  free  republican  government  which  wiU  determine  and 
overrule  an  apparent  and  flagrant  abuse  of  legislative 
power, —  as  to  authorize  manifest  injustice  by  positive  law, 
or  to  take  away  that  security  of  personal  liberty  or  private 
property  for  the  protection  whereof  the  government  was 
established.  An  act  of  the  legislature  (for  I  cannot  call  it 
a  law)  contrary  to  the  great  first  principles  of  the  social 
compact  cannot  be  considered  a  rightful  exercise  of  legis- 
lative authority."  This  language  is  quoted  in  the  above 
case  of  Durkee  v,  Janesville^  but  it  will  bear  repeating  here, 
as  more  apt  and  appropriate  than  in  that  case. 

It  has  been  suggested  that  this  statute  was  procured  for 
this  case  and  perhaps  like  cases  in  the  city  of  JanesviU^,  as 
if,  when  the  courts  deny  an  injunction,  the  legislature  is 
made  to  intervene  and  enact  that  an  injunction  shall  be 
granted,  and  that,  too,  without  proof  of  injury  or  danger. 
It  is  hard  to  believe  that  any  one  would  procure  the  pas- 
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sage  of  such  an  act  or  any  act  of  the  legislature  to  circum- 
vent and  overrule  the  courts  in  cases  which  have  failed  for 
want  of  any  proof  of  injury.  This  act  is  sought  to  be  sus- 
tained as  a  proper  exercise  of  the  police  power  of  the  state. 
The  act  itself  makes  no  such  claim,  and  has  not  the  remotest 
reference  to  any  Such  object  or  purpose.  It  is  suflBlcient  to 
say  that  such  an  objectionable  statute  cannot  be  sustained 
by  the  exercise  of  any  power  inherent  in  or  conferred  upon 
the  legislature.  The  complaint  states  no  cause  of  action, 
and  therefore  the  circuit  court  ought  to  have  sustained  the 
motion  to  dissolve  the  injunction. 

By  the  Cov/rt, — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  with  direction  to  dissolve  the  in- 
junction, and  for  further  proceedings. 
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SooTT,  Executor,  Appellant,  vs.  Neeves  and  another,  imp., 
Respondents. 

April  U-- September  £S,  1890. 

"Wills,   (f)  Construction:  **  Indebtedness,'*   (^)  Parol  evidence  to  explain, 
(S)  Payment  of  attorneys' fees  out  of  estate, 

1.  A  wiU  provided  that  **  whereas  my  brother  G.  ...  is  now  in- 
debted individually  to  the  estate  of  my  husband,  S.,  deceased,  I 
direct  that  such  individual  indebtedness  be  paid  for  him  out  of  my 
estate  (so  that  he  may  be  wholly  released  from  the  same)  so  far  as 
any  such  indebtedness  remains  outstanding  at  my  decease"  G., 
while  doing  business  for  his  brother  W.,  had  borrowed  money  from 
the  husband  of  the  testatrix,  giving  notes  therefor  signed  in  the 
name  of  W.  by  G.  as  agents  and  a  portion  of  said  notes  remained 
tmpaid.  The  testatrix  had  been  accustomed  to  speak  of  the  indebt- 
edness upon  said  notes  as  the  indebtedness  of  G.,  and  it  was  that 
indebtedness  to  which  she  referred  in  her  will  Held  that,  although 
G.  was  not  legally  liable  to  pay  such  indebtedness,  it  was  the  inten- 
tion of  the  testatrix  that  it  should  be  paid  out  of  her  estate.  Tay- 
lor, J.,  dissents. 

2l  Parol  evidence  that  the  testatrix  always  regarded  and  spoke  of  such 
indebtedness  as  the  indebtedness  of  G.,  was  admissible  to  show  that 
it  was  tlie  indebtedness  referred  to  in  the  wiH 

8.  In  the  action  by  the  executor  for  a  construction  of  the  will  in  such 
case,  the  circuit  court  properly  directed  that  the  taxable  costs  and 
disbursements  of  all  parties  be  paid  out  of  the  estate,  and  that  the 
county  court  make  such  allowance  to  the  respective  parties  out  of 
the  estate  for  counsel  fees  as  might  be  just 
Vol.  77— 20 
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APPEAL  from  the  Circuit  Court  for  Columhia  County. 

Action  by  the  executor  of  the  last  will  and  testament  of 
Ann  E.  Scott,  deceased,  to  obtain  a  construction  of  certain 
provisions  therein.  The  action  was  commenced  in  the  cir- 
cuit court  for  Lincoln  county,  but  upon  the  application  of 
the  defendants  William  B.  Neeves  and  George  A.  Neeves^ 
on  the  ground  of  prejudice  of  the  judge,  the  place  of  trial 
was  changed  to  Columbia  county.  The  facts  will  suffi- 
ciently appear  from  the  opinion  of  the  court  by  the  Chief 
Justice  and  the  dissenting  opinion  of  Mr.  Justice  Taylor. 
The  executor  appeals  from  so  much  of  the  judgment  of  the 
circuit  court  as  construes  the  latter  clause  of  the  third  par- 
agraph of  the  will,  and  so  much  thereof  as  provides  that 
the  county  court  of  Lincoln  county  make  an  allowance  to 
the  respective  parties  out  of  the  estate  for  counsel  fees. 

For  the  appellant  there  was  a  brief  by  Curtis  <&  Ourtisy 
attorneys,  aiid  George  R.  Gardner^  of  counsel,  and  oral  ar- 
gument by  n,  H,  Curtis  and  Mr,  Gardner, 

For  the  respondents  there  was  a  brief  by  StoArlc  d6  StjUher- 
Icmdy  and  oral  argument  by  Joshua  Sta/rTc. 

The  following  opinions  were  filed  April  29,  1890: 

CoLB,  C.  J.  There  does  not  appear  to  be  any  dissatisfac- 
tion with  the  construction  which  the  learned  circuit  court 
placed  upon  the  12th,  14th,  15th,  and  19th  paragraphs  of 
the  will  of  Mrs.  Scott.  The  executor  accepts  that  construc- 
tion as  correct,  and  as  a  full  and  complete  interpretation  of 
the  meaning  of  those  paragraphs,  and  has  taken  no  appeal 
from  those  portions  of  the  judgment.  So  we  are  relieved 
from  all  consideration  of  these  paragraphs  of  the  will,  and 
they  may  be  passed  without  further  comment. 

The  controversy  in  this  court  is  mainly  over  the  meaning 
of  the  third  paragraph,  which  reads  as  f  oUows :  "  Whereas 
my  brother  George  A,  Neeves  is  indebted  to  me  in  the  sum 
of  ten  thousand  doUars,  money  loaned,  it  is  my  wUl  that 
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the  said  indebtedness  be  canceled  and  my  brother  released 
from  all  demands  and  obligations  in  consequence  of  the 
same ;  and  whereas  he  is  now  also  indebted  individually  to 
the  estate  of  my  husband,  Thomas  B.  Scott,  deceased,  I  di- 
rect that  such  individual  indebtedness  be  paid  for  him  out 
of  my  estate  (so  that  he  may  be  wholly  released  from  the 
same)  so  far  as  any  such  indebtedness  remains  outstanding 
at  my  decease." 

The  question  now  is.  What 'should  be  understood  by  the 
language  used  in  the  last  clause  of  this  paragraph?  In  the 
answer  of  the  defendants  TT.  B,  and  George  A.  Neeves^  they 
insist  that  the  intention  of  the  testatrix  was  to  provide 
for  the  payment  of  certain  sums  of  money  loaned  to  said 
George  A,  by  Mr.  Thomas  B.  Scott  in  his  life-time,  and  for 
which  the  said  Scott  received  notes  made  and  signed  by 
said  George  A,  in  the  name  of  the  defendant  TRZZ/a//^  B,^  his 
brother,  as  agent  of  said  William^  and  that  this  was  the  in- 
debtedness which  the  testatrix  had  in  mind  and  desired 
should  be  paid  out  of  her  estate  to  the  estate  of  her  bus- 
band.  The  facts  in  regard  to  the  origm  and  history  of  this 
indebtedness,  as  found  by  the  circuit  court,  are  as  follows : 

"For  three  or  four  years  prior  to  December  11,  1883, 
and  on  that  date,  the  defendant  George  A.  Jfeeves  was  in- 
solvent, and  was  doing  business  for  his  brother,  William 
B.  NeeveSy  as  his  agent,  which  facts  were  known  to  Thomas 
B.  Scott  and  to  the  testatrix,  Ann  E.  Scott.  On  the  11th 
day  of  December,  1883,  Thomas  B.  Scott,  the  husband  of 
the  testatrix,  Ann  E.  Scott,  loaned  to  her  brother,  the  said 
George  A,  Neeves^  at  her  solicitation  and  request,  the  sum 
of  $4,000,  and  received  of  him  as  security  for  such  loan  four 
certain  promissory  notes  for  $1,000  each,  bearing  date  De- 
cember 11,  1883,  and  made  and  signed  by  said  George  A. 
Neeoe^  in  the  name  of  the  defendant  WUlia/in  B.  Neeves 
by  the  said  George  A.Neeves  as  agent.  There  was  no  un- 
derstanding or  agreement  between  the  parties  to  said  loan, 
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when  said  notes  were  given  to  secure  the  same,  that  they 
were  given,  or  were  to  be  received,  in  payment  for  the 
money  loaned.  That  said  Thomas  B.  Scott  afterwards 
spoke  of  and  referred  to  said  loan  as  a  loan  to  said  George 
A.  beeves  J  and  always  understood,  prior  to  and  at  the  time 
of  his  death,  that  the  said  George  A,  Neefoea  was  to  look 
after  and  pay  said  notes  still  outstanding,  and  relied  upon 
him  so  to  do.  The  money  so  loaned  was  used  by  said 
George  A.  Neevea  in  the  business  of  the  Grand  Eapids 
Flouring  Mill  Company,  a  corporation  of  whose  business  he 
was  manager.  Two  of  said  promissory  notes  given  to  se- 
cure the  loan  of  $4,000  were  paid  by  said  flouring  mill  com- 
pany to  said  Thomas  B.  Scott  prior  to  his  death,  and  the 
remaining  two  notes  were  stiU  outstanding  and  unpaid  in 
the  hands  of  the  executors  of  said  Thomas  B.  Scott,  to  the 
knowledge  of  said  Ann  E.  Scott,  when  her  will  was  made ; 
said  unpaid  notes  being  payable,  respectively,  eight  and 
nine  months  after  their  date,  with  interest  at  eight  per  cent, 
per  annum ;  and  said  notes  are  still  outstanding  and  unpaid, 
and  are  in  the  possession  of  Walter  A.  Scott  as  trustee  of 
the  estate  of  Thomas  B.  Scott,  deceased.  The  testatrix,  Ann 
E.  Scott,  while  she  lived  and  at  the  time  she  made  her  will, 
understood  the  said  indebtedness  to  Thomas  B.  Scott  for 
said  loan,  to  secure  which  said  promissory  notes  were  so 
given  in  the  name  of  Williajn  B,  Neeves^  to  be  the  indebt- 
edness of  her  brother  George  A,  Nee^es  to  her  husband, 
Thomas  B.  Scott,  in  his  life-time,  and  to  his  estate  after  his 
death ;  and  she  often  and^  uniformly  spoke  of  said  indebt- 
edness as  the  indebtedness  of  said  George  A.  Neevesy  and 
expressed  in  her  life-time,  after  the  death  of  her  husband, 
the  said  Thomas  B.  Scott,  a  desire  that  the  payment  of  said 
indebtedness  should  not  be  enforced  by  the  executors  of 
her  said  husband's  wiU.  The  said  George  A.  Neevm  was 
not,  at  the  date  of  the  decease  of  said  testatrix,  Ann  E. 
Scott,  and  had  not  been  for  many  years  prior  to  that  date, 
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indebted  to  said  Thomas  B.  Scott  or  his  estate  in  any  man- 
ner or  for  any  amount,  either  individually  or  otherwise, 
except  for  the  balance  of  said  $4,000  loaned  and  secured  by 
said  notes  made  in  the  name  of  William  B.  JS^eeves;  and 
the  said  testatrix,  at  the  same  time  she  made  her  will,  so 
understood,  and  had  no  knowledge  of  any  other  outstand- 
ing indebtedness  of  said  George  A,  Neeves  to  the  estate  of 
her  said  husband,  and  had  no  other  indebtedness  in  mind. 
The  testatrix,  Ann  E.  Scott,  meant  and  intended  by  the  in- 
dividual indebtedness  of  her  brother  George  A.  Xecvcs  to 
the  estate  of  her  husband,  Thomas  B.  Scott,  referred  to  in 
the  third  paragraph  of  her  last  will  and  testament,  the  in- 
debtedness to  the  estate  of  her  said  husband  for  the  balance 
unpaid  on  said  loan  of  $4,000,  to  secure  which  said  promis- 
sory notes  had  been  so  given  by  said  George  A.  Neeves  in 
the  name  of  William  B.  Neeves^  which  indebtedness  she 
understood  to  be,  and  was  accustomed  always  to  describe 
and  speak  of  as,  the  individual  indebtedness  of  said  George 

A.  Neeves  J  aM  she  intended  to  and  did,  in  and  by  said  par- 
agraph, direct  that  such  indebtedness  secured  by  said  notes, 
so  far  as  the  same  might  remain  outstanding  at  her  decease, 
should  be  paid  out  of  her  estate." 

That  there  is  much  evidence  in  this  case  which  sustains 
these  findings,  it  seems  to  me,  cannot  well  be  denied.  Even 
if  they  are  not  supported  by  the  weight  of  testimony,  there 
is  no  such  clear  preponderance  of  proof  against  them  as 
will  warrant  this  court  in  setting  them  aside.  The  argu- 
ment of  plaintiff's  counsel,  in  his  contention  of  the  proper 
meaning  of  the  third  paragraph,  proceeds  largely  on  the 
assumption  that  the  testatrix  must  have  had  in  mind  a  legal 
indebtedness  of  George  A.  Neeves  to  the  estate  of  Thomas 

B.  Scott, —  one  which  could  be  enforced  by  the  estate  in  an 
action;  and,  unless  such  indebtedness  in  fact  existed  when 
the  testatrix  died,  there  is  nothing  to  which  the  language 
applies.    But  this  is  not  the  correct  view  in  which  to  con- 
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sider  the  matter.  If  possible,  we  must  ascertain  the  inten- 
tion of  the  testatrix,  and  carry  that  intention  into  effed;. 
Extrinsic  exidence  of  the  facts  and  circumstances  which 
will  explain  the  language  and  show  in  what  sense  it  was 
used  by  the  testatrix,  is  admissible,  though,  of  course,  not 
to  change  the  plain  meaning  of  the  words.  The  words 
^*  debt "  and  "  indebtedness  "  are  not  always  used  in  the 
same  sense ;  that  is,  they  do  not  always  import  a  legal  ob- 
ligation on  the  part  of  one  to  pay  another  something  due 
him.  They  often  imply  a  mere  moral  or  equitable  obliga- 
tion, as  well  as  a  strictly  l^gal  one.  In  what  sense  were 
the  words  "  individual  indebtedness  "  used  in  this  para- 
graph? Must  we  assume  that  the  testatrix  referred  to  a 
strictly  legal  debt  which  George  A.  NeeveB  owed  the  estate 
of  her  husband,  and  to  no  other?  Or  had  she  in  mind  an 
indebtedness  which  she  supposed  George  A,  Neeves  was 
legally  or  morally  bound  to  answer  for  to  the  estate  of 
Thomas  B.  Scott?  In  the  interpretation  of  the  language, 
it  will  not  do  to  stop  with  the  inquiry.  Did  George  A,y  in 
fact  and  in  law,  owe  a  debt  to  the  estate  of  Thomas  B.  Scott 
which  could  be  enforced  by  action  in  favor  of  the  estate 
when  the  testatrix  died?  It  is  an  established  fact  that 
George  A.  ISfeeves,  as  agent,  gave  the  notes  of  his  brother 
William  B,  Neeves  for  the  loan  when  it  was  made.  But 
whether  George  A.  borrowed  the  money  for  himself  or  for 
his  brother  or  to  be  used  in  the  flouring  mill  business,  is  a 
question  we  do  not  deem  it  necessary  to  determine.  Cer- 
tain it  is  that  loan  was  obtained  by  him.  It  is  equally 
certain  that  Mrs.  Scott  knew  about  this  loan  made  by  her 
husband  to  George;  and  there  is  good  ground  for  the  infer- 
ence that  the  loan  was  made  at  her  request,  and  that,  when 
she  executed  her  will,  she  knew  that  a  part  of  the  loan  was 
unpaid.  The  evidence  is  clear  and  satisfactory  that  she  re- 
garded and  spoke  of  this  debt  as  the  indebtedness  of  her 
brother  George  A.    It  is  not  probable  that  she  had  any  ao- 
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curate  knowledge  as  to  whether  he  was  technically  liable 
at  law  for  the  loan,  but  that  she  spoke  of  this  debt  as  the 
debt  of  Oeorge  is  indisputable.  To  sustain  this  statement, 
it  is  only  necessary  to  refer  to  her  letter  written  to  Geoi^ye^ 
dated  March  8,  1887,  in  which  she  tells  him  that  a  note 
against  him  for  $3,500  had  been  found  among  her  husband's 
papers,  and  asking  him  "  if  he  was  owvng  the  estate  miyiliing 
besides  that  $2fi00  and  interest^  The  $2,000  was  the  un- 
paid balance  of  the  $4,000  loan;  and  the  $3,500  note  re- 
ferred to  was  the  Bull  note  mentioned  in  the  case,  which 
was  no  longer  an  existing  indebtedness  against  any  one. 
There  is  much  testimony  besides  this  item  which  sliows 
that,  in  conversations,  Mrs.  Scott  referred  to  this  indebted- 
ness for  the  balance  of  the  loan  to  her  brother  George  as 
his  indebtedness ;  and  there  can  be  no  doubt,  upon  the  evi- 
dence, that  this  was  the  indebtedness  which  she  had  in 
mind  when  she  made  her  will.  It  is  suggested  that  she 
referred  to  the  Bull  note,  but  this  supposition  is  completely 
overthrown  by  the- testimony.  She  must  have  had  in  mind 
this  indebtedness  of  George  to  her  husband's  estate  for  this 
loan,  which  she  supposed  he  was  liable  for  or  morally 
bound  to  make  good;  and  the  learned  circuit  judge  was 
fully  warranted  in  finding,  upon  the  evidence,  that  she  was 
accustomed  to  speak  of  that  indebtedness,  and  always  de- 
scribed it,  as  the  indebtedness  of  George  to  the  estate  of 
her  husband.  We  shall  not  attempt  to  refer  to  the  testi- 
mony which  sustains  that  view,  for  it  is  unnecessary. 

But  the  question  remains.  Was  it  competent  to  show  by 
extrinsic  evidence  that  the  testatrix  always  regarded  and 
spoke  of  this  indebtedness  for  the  balance  of  the  loan  as  the 
indebtedness  of  her  brother  George  A.  to  her  husband's  es- 
tate, so  as  to  identify  the  subject  matter  to  which  she  re- 
ferred in  her  will  when  she  directed  that  such  individual 
indebtedness  be  paid  for  him  out  of  her  estate?  We  have 
already  indicated  our  view  that  she  did  not  necessarily  nor 
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probably  refer  to  a  technical  legal  liability  of  George  to  the 
estate  of  her  husband,  but  that  an  equitable  or  moral  obli- 
gation on  his  part  to  answer  for  that  debt  would  come 
within  the  meaning  of  the  language.  But  was  parol  evi- 
dence admissible  to  show  that  the  testatrix  used  the  lan- 
guage in  that  sense  ?  It  seems  to  us  that  evidence  of  the  facts 
and  circumstances  which  tend  to  disclose  the  intention  of 
the  testatrix,  and  enable  us  to  understand  the  meaning  and 
application  of  her  words,  was  admissible.  We  think  the 
rule  laid  down  by  Prof.  Greenleaf  sanctions  the  admission 
of  such  evidence  to  apply  the  intention  of  the  testatrix  and 
explain  what  was  the  indebtedness  to  which  she  referred. 
1  Greenl.  Ev.  §§  277,  289.  The  effect  of  the  evidence  was 
not  to  add  words  to  the  wiU,  nor  contradict  the  words  used 
therein,  but  to  explain  what  was  really  intended  by  words 
of  doubtful  meaning.  It  comes  within  the  rule  laid  down 
by  Mr.  Justice  Lyon  in  Morgan  v.  Burrows,  45  Wis.  217, 
where  evidence  is  held  admissible  in  aid  of  the  interpretar 
tion  of  words  of  uncertain  or  doubtful  meaning.  See,  also, 
Miller  V.  Travers,  8  Bing.  244;  Cloak  v.  Ramrnond,  L.  E, 
34  Ch.  Div.  255;  In  re  Bushell,  L.  E.  13  Prob.  Div.  7;  Air 
TdnsorCa  Lessee  v.  Cummins,  9  How.  479.  Judge.  Redfield 
states  the  rule  in  substantially  these  words :  "  The  admis- 
sion of  parol  evidence  in  regard  to  wills  is  essentially  the 
same  as  that  which  prevails  in  regard  to  contracts  gen- 
erally. It  can  be  received  to  show  the  intention  of  the 
testator,  and  especially  to  enable  the  court,  where  the  ques- 
tion arises,  to  give  his  language  such  an  interpretation  as 
it  is  reasonable  to  presume,  from  the  circumstances  in  which 
he  was  placed,  he  intended  it  should  receive,  or  to  put  the 
court  in  the  place  of  the  testator."  1  Eedf.  Wills,  496. 
Hence  we  think  there  was  no  error  in  admitting  parol  evi- 
dence of  extrinsic  circumstances  to  show  in  what  sense  the 
testatrix  used  the  word  "  indebtedness  "  in  the  third  para- 
graph of  the  wlQ,    It  is  apparent  that  she  did  not  neces- 
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sarily  use  it  in  the  strict  sense  of  a  legal  liability  on  the  part 
of  George  A,  Neeves  to  the  estate  of  Thomas  B.  Scott,  but 
might,  and  probably  did,  attach  a  different  meaning  to  it. 
Of  course  the  intention  of  the  testatrix  must  have  effect 
given  to  it. 

The  other  error  assigned  is  the  direction  in  the  decision 
and  judgment  of  the  court  below  as  to  the  payment  of 
costs  and  disbursements.  The  court  directed  that  the  tax- 
able costs  and  disbursements  of  all  parties  who  had  ap- 
peared in  that  court  should  be  paid  out  of  the  estate  of 
Ann  E.  Scott,  deceased,  and  that  the  county  court  of  Lin- 
coln county  should  make  such  allowance  to  the  respective 
parties  out  of  the  estate  for  counsel  fees  as,  in  the  exercise 
of  sound  discretion,  might  be  just.  This  order  conforms 
to  the  direction  of  this  court  in  Scoit  v.  Wesi^  63  Wis.  588; 
Webster  v.  Morris^  66  Wis.  400;  Ford  v.  Ford,  70  Wis.  68  — 
which  decisions  upon  this  point  we  have  no  desire  to  dis- 
turb. 

It  follows  from  these  views  that  the  part  of  the  judg- 
ment of  the  circuit  court  appealed  from  is  affii^med;  tax- 
able costs  and  disbursements  of  both  parties  in  this  court 
to  be  paid  out  of  the  estate  of  Ann  E,  Scott. 

By  the  Court. —  Ordered  accordingly. 

Lyon,  J.,  took  no  part, 

Taylor,  J.  This  action  was  commenced  in  the  circuit 
court  by  the  appellant  executor  for  the  purpose  of  obtain- 
ing a  construction  of  certain  portions  of  the  will  of  the  tes- 
tatrix, Ann  E.  Scott.  William  B.  Neeves  and  George  A. 
Neeves  were  made  parties  to  the  action  as  being  interested 
in  said  will  as  legatees  named  therein,  Lti  the  complaint 
the  executor  asked  for  the  construction  of  certain  clauses 
and  provisions  in  said  will,  but  did  not  ask  for  any  con- 
struction of  the  third  clause  in  said  will,  which  reads  as 
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follows :  "  Third.  Whereas  my  brother  Oeorge  A.  Neeves 
is  indebted  to  me  in  the  sum  of  ten  thousand  dollars,  money 
loaned,  it  is  my  will  that  the  said  indebtedness  be  canceled, 
and  my  brother  released  from  aU  demands  and  obligations 
in  consequence  of  the  same.  And  whereas  he  is  now  in- 
debted individually  to  the  estate  of  my  husband^  27iomcut  B. 
Scott  J  deceased^  I  direct  tha4,  such  individual  indebtedness  be 
paid  for  hitn  out  of  my  estate  {so  that  he  may  be  wholly  re- 
leased from  the  same)  sofa/r  as  amy  such  indebtedness  remains 
outstanding  ai  my  deceased 

The  contention  on  this  appeal  is  as  to  the  construction 
which  should  be  given  to  the  words  in  italics  in  this  para- 
graph of  the  wiU.  In  other  parts  of  the  wiU  the  testatrix 
gave  her  brother  WHliam  B.  Ne&ces  a  legacy  of  $25,000, 
and  to  her  brother  George  A.  Neems  $25,000  in  trust  fcH* 
his  children. 

The  brothers  of  the  deceased,  WiUiam  B.  and  George  A., 
appeared  in  the  action  and  claimed  that  the  court  should 
construe  this  clause  of  the  will,  as  well  as  the  parts  asked 
to  be  construed  by  the  plaintiff  in  the  action ;  and  they  of- 
ferred  evidence  tending  to  show,  as  they  claim,  that  the 
clause  above  quoted  in  italics  was  intended  by  the  testatrix 
to  refer  to  a  particular  claim  or  debt  due  to  the  estate  of 
Thomas  B.  Scott,  her  deceased  husband,  upon  a  loan  of 
$4,000  made  by  said  Scott  in  his  life-time,  as  is  claimed,  to 
George  A.  Neeves^  and  $2,000  of  which  remained  unpaid  at 
the  time  of  the  death  of  the  testatrix,  and  that  she  intended 
that  her  estate  should  pay  and  cancel  this  debt,  irrespective 
of  the  question  whether  her  brother  George  was  indebted  to 
the  estate  of  Thomas  B.  Scott  for  any  part  of  such  $2,000 
at  the  time  of  her  death,  or  not.  The  answer  of  the  re- 
spondents upon  this  part  of  the  will  is  as  follows : 

"  These  defendants  further  allege  that,  by  the  individu^ 
indebtedness  of  the  defendant  George  A.  Neeoes  to  the  es- 
tate of  Thomas  B.  Scott,  deceased,  which  by  the  third 
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paragraph  of  said  will  the  said  testatrix,  Ann  Eliza  Scott, 
directed  to  be  paid  for  him,  said  George  A.  Neevea^  out  of 
her  estate,  so  that  he  might  be  wholly  released  from  the 
same,  so  &r  as  any  such  indebtedness  should  remain  out- 
standing at  her  decease,  the  said  testatrix  referred  to,  and 
intended  to'  provide  for  the  payment  of,  certain  sums  of 
money  loaned  to  the  said  George  A.  Ifeeves  by  said  Thomas 
B.  Scott  in  his  life-time,  and  for  which  said  Thomas  B.  Scott 
received  a  note  or  notes  made  and  signed  by  said  George 
A.  Ifeevea  in  the  name  of  the  defendant  WiUiam  B.  Ifeeves^ 
his  brother,  by  him,  said  George  A.  Neeves^  as  agent ;  that, 
at  the  time  of  the  decease  of  said  Thomas  B.  Scott,  George 

A.  Nemes  was  not  indebted  to  him  except  for  the  moneys 
represented  by  said  notes,  and  that  the  said  Ann  Eliza 
Scott  knew  of  the  loaning  of  said  moneys  by  said  Thomas 

B.  Scott  to  said  George  A.  Neeoea^  and  supposed  at  the  time 
she  executed  said  will  that  the  evidence  of  indebtedness  for 
such  loans  or  loan  held  by  said  Thomas  B.  Scott  in  form 
and  fact  showed  the  said  George  A.  Neeves  to  be  the  debtor 
of  said  Thomas  B.  Scott  therefor,  and  it  was  her  intention 
by  said  paragraph  3  of  said  will  to  cause  such  indebted- 
ness represented  by  such  note  or  notes  to  be  paid  and 
wholly  satisfied  out  of  her  estate.  These  defendants  WiUr 
iam  B.  Neeves  and  George  A.  Ifeevee  further  allege  that 
the  said  Walter  A.  ScoUy  plaintifif,  has  declared  that  it  is  his 
purpose  to  enforce  the  collection  of  said  indebtedness  by 
action  upon  said  notes  against  said  William  B.  JVeeves,  or 
otherwise,  notwithstanding  said  provision  in  said  paragraph 
3  of  said  will  of  Ann  E.  Scott,  deceased ;  and  these  defend- 
ants fear  that  he  will  commence  and  prosecute  such  action, 
unless  he  should  be  restrained  from  so  doing  by  order  of 
this  court.  Wherefore  these  defendants  pray  that  it  may 
be  adjudged  and  determined  by  the  court  that  it  was  the 
intention  of  said  Ann  E.  Scott,  in  and  by  said  third  para- 
graph of  her  will,  to  provide  for  the  payment  of  said  notes, 
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and  of  the  indebtedness  represented  thereby,  by  the  plaint- 
iff, as  executor  of  her  said  will,  out  of  her  estate,  and  that 
said  third  paragraph  of  her  said  will  be,  by  the  judgment 
of  this  court,  construed  as  referring  and  applying  to  said 
indebtedness  and  said  notes  given  therefor,  and  that  the 
said  plaintiff  be  enjoined  by  the  final  judgment  in  this  ac- 
tion, and  also  during  the  pendency  thereof,  from  selling, 
transferring,  or  in  any  manner  disposing  of  said  notes,  or 
commencing  or  prosecuting  any  action  thereon  against  said 

William  B,  Neeves  or  said  George  A,  Neeves^  or  otherwise 
attempting  to  coUect  the  same." 

On  the  trial  in  the  circuit  court  the  respondents  were  per- 
mitted to  introduce  evidence,  under  objection  by  plaintiff, 
which,  it  is  claimed,  tends  to  show  that  the  testatrix,  by 
this  clause  in  her  will,  intended  to  cancel  any  debt  due  to 
the  estate  of  her  deceased  husband  on  account  of  said  $4:,000 
loan,  irrespective  of  the  question  as  to  who  owed  the  debt; 
and  it  is  insisted  that  it  makes  no  difference  as  to  the  con- 
struction of  this  clause  of  the  wiU  whether  George  A.  was 
at  the  time  of  her  death,  or  at  any  other  time,  indebted  to 
Thomas  B.  Scott  or  to  his  estate  for  said  sum  so  loaned,  or 
any  part  thereof.  After  hearing  the  evidence  in  the  case, 
the  learned  circuit  judge  made  findings  upon  this  question 
numbered  23,  24,  25,  26,  27,  28,  29,  30,  31,  and  32.  The 
thii*ty-second  finding  of  fact  reads  as  f oUows :  "  The  testa- 
trix, Ann  E.  Scott,  meant  and  intended  by  the  individual 
indebtedness  of  her  brother  George  A,  JHfeeves  to  the  estate 
of  her  husband,  Thomas  B.  Scott,  referred  to  in  the  third 
paragraph  of  her  last  wiU  and  testament,  the  indebtedness 
to  the  estate  of  her  said  husband  for  the  balance  unpaid  of 
said  loan  of  $4,000,  to  secure  which  said  promissory  notes 
had  been  so  given  by  said  George  A.  Ne^es  in  the  name  of 

WiUiam  B.  Neeves,  which  indebtedness  she  understood  to 
be,  and  was  accustomed  always  to  describe  and  speak  of  as, 
the  individual  indebtedness  of  said  George  A.  Neeves;  and 
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she  intended  to  and  did,  in  and  by  said  paragraph,  direct 
that  such  indebtedness  secured  by  said  notes,  so  far  as  the 
same  might  remain  outstanding  at  her  decease,  should  be 
paid  out  of  her  estate." 

And  the  court  found,  as  a  conclusion  of  law,  as  follows : 
"  It  should  be  declared  and  adjudged  by  the  judgment  of 
the  court  herein  that  in  and  by  the  latter  clause  of  the 
third  paragraph  of  her  wiU,  construed  and  interpreted  ac- 
cording to  the  true  intent  and  meaning  thereof,  first  the 
said  testatrix,  Ann  E.  Scott,  directed  the  payment  by  her 
executor,  out  of  her  estate,  to  the  estate  of  her  deceased 
husband,  Thomas  B.  Scott,  of  the  said  sum  of  $2,000,  being 
the  unpaid  balance  of  principal  of  the  $4,000  loaned  by 
said  Thomas  B.  Scott  to  George  A,  Neeves  December  11, 
1883,  and  secured  by  two  notes  of  William  B.  Neeves  of 
that  date,  made  by  George  A.  Neeces  in  his  name  and  as  his 
agent,  for  $1,000  each,  due  respectively  eight  and  nine 
months  after  date,  and  bearing  interest  at  the  rate  of  eight 
per  cent,  per  annum,  together  with  interest  upon  said  $2,000 
at  the  rate  of  eight  per  cent,  per  annum  from  December  11, 
1883,  according  to  the  terms  of  said  notes." 

The  plaintiff  duly  excepted  to  the  findings  of  fact  and 
conclusions  of  law. 

It  is  not  contended  by  the  learned  counsel  for  the  appel- 
lant that  the  judgment  would  not  be  right  if  there  was  suf- 
ficient evidence  in  the  case  to  show  that  George  A.  Neeves 
.was  indebted  to  the  estate  of  Thomas  B.  Scott,  directly  or 
indirectly,  for  this  $2,000,  at  the  time  of  the  death  of  the 
testatrix ;  but  it  is  insisted  that  the  whole  evidence  in  the 
case  shows  conclusively  that  George  A.  Neeves  was  not  at 
the  time  of  her  death,  or  at  any  other  time,  indebted  to 
Scott  on  account  of  said  loan,  and  that  Scott  or  his  execu- 
tor has  never  made  any  claim  on  George  A.  on  account  of 
such  loan.  I  agree  with  the  contention  of  the  learned 
counsel  for  the  appellant  on  this  point.    My  reason  for 
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agreeing  with  their  contention  is  based  on  the  fact  that 
George  A.  never  received  a^y  benefit  from  said  loan,  so  far 
the  evidence  in  this  case  tends  to  show,  and  that  William 
B,  Neeves  received  all  such  benefit,  and  his  notes  were  given 
to  and  accepted  by  Scott  as  the  evidence  of  the  indebted- 
ness at  the  time  the  loan  was  made,  and  further  rely  upon 
the  written  statement  of  George  A,^  made  within  eight 
months  of  the  death  of  the  testatrix,  that' he  owed  the  estate 
of  Thomas  B.  Scott  nothing. 

I  do  not  understand  that  even  the  learned  counsel  for  the 
respondents  place  great  reliance  on  the  fact  of  the  actual 
indebtedness  of  George  A.  Neeves  to  the  estate  of  Thomas 
B.  Scott  at  the  time  of  the  death  of  the  testatrix  to  sustain 
the  judgment  entered  in  the  case.  Their  principal  reliance 
is  upon  the  claim  made  that  the  testatrix  intended  by  her 
will  to  direct  her  estate  to  pay  the  amount  due  the  Scott 
estate  on  said  $4,000  loan  at  the  time  of  her  death  without 
any  regard  as  to  who  was  the  debtor.  In  my  opinion,  the 
evidence  in  this  case  fails  entirely  to  show  any  such  intent 
on  the  part  of  the  testatrix,  admitting  that  it  was  compe- 
tent under  the  law  to  show  by  parol  evidence  that  such  was 
her  intention.  It  seems  to  me  very  plain  that  the  testatrix, 
by  this  statement  in  her  will,  intended  to  benefit  her 
brother  George^  and  no  one  else.  It  is  urged  that  she  sup- 
posed that  Geixrge  was  indebted  to  her  deceased  husband 
upon  two  notes  of  $1,000  each,  and  that  it  was  these  notes 
she  intended  to  have  paid  out  of  her  estate.  This  conten- . 
tion,  it  appears  to  me,  is  not  probable,  nor  is  it  sustained  by 
the  evidence.  There  is  evidence  enough  to  show  that  she 
knew  of  the  existence  of  these  notes,  and  there  is  also  an 
abundance  of  evidence  that  she  knew  that  these  notes  were 
not  signed  by  her  brother  George^  but  were  signed  by  her 
brother  William  B.  Now,  it  is  almost  too  clear  for  doubt 
that,  if  the  testatrix  had  intended  to  provide  for  the  pay- 
ment of  these  notes  without  regard  to  the  fact  whether  her 


Digitized  byVjOOQlC 


77.  •  AUGUST  TEEM,  1890.  319 

Scott  YB.  Neeves  and  another. 

brother  George  was  Kable  for  their  payment,  she  would, 
most  naturally,  have  so  stated  in  her  will,  and  have  directed 
their  payment ;  but,  if  she  intended  that  they  should  be  paid 
out  of  hei  estate  only  in  case  George  was  liable  for  their 
payment,  she  would  have  directed  just  as  she  did  in  her 
will.  The  language  of  the  wiU,  to  my  mind,  excludes  the 
idea  that  she  intended  to  pay  these  two  notes  in  any  event, 
whether  George  was  liable  for  their  payment  or  not.  Had 
the  evidence  shown  that  the  testatrix  did  not  know  that 

William  B,  had  given  his  notes  for  the  $2,000,  there  would 
be  some  reason,  perhaps,  for  saying  that  she  intended  to 
pay  this  debt  in  any  event ;  but,  when  she  knew  of  the  lia- 
bility of  her  brother  William  B,  to  pay  this  debt,  and  still 
provides  only  for  the  payment  of  the  debt  of  George^  it 
seems  to  me  she  excludes  the  idea  that  that  particular  debt 
shall  be  paid  whether  George  be  liable  to  pay  it  or  not. 

It  is  urged  that  she  supposed  George  was  liable  to  pay 
this  debt,  and  so  it  ought  to  be  paid  out  of  her  estate.  The 
fact  that  she  supposed  George  liable  for  the  debt  can  make 
no  difference.  Suppose  George  had  given  his  notes  for  this 
debt,  but,  before  his  sister  made  her  will,  he  had  some  ar- 
rangement between  himself  and  some  stranger  by  which, 
for  a  valid  consideration,  he  had  been  released  from  the 
debt  and  such  stranger  had  become  liable  to  pay  the  same 
to  the  estate  of  her  husband.  Can  it  be  possible  that  such 
stranger  could  have  insisted  that  the  debt  should  be  dis- 
charged out  of  her  estate,  under  the  language  of  this  will? 
"Who  will  be  benefited  by  the  payment  of  this  debt  out  of 
the  estate  of  the  testatrix?    Certainly  no  one  else  than 

WHMcmi  B.;  and,  when  the  debt  of  WUlia/ra  B.  is  dis- 
charged by  the  estate  of  his  sister,  he  will  be  under  no 
legal  or  moral  obligation  to  pay  the  amount  to  George;  and 
so  a  provision  in  her  wiU  clearly  intended  to  benefit  her 
brother  George  is  by  the  judgment  of  the  court  made  to 
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benefit  William  B.^  without  one  word  in  her  will  or  any  in- 
tention shown  in  the  evidence  that  she  intended  to  benefit 
her  brother  WiUiam. 

The  only  reason  that  could  be  urged  with  any  plausibil- 
ity that  the  testatrix  intended  that  this  $2,000  should  be 
paid  irrespective  of  the  question  as  to  who  was  the  debtor, 
must  rest  on  the  idea  that  she  supposed  that  the  money 
which  was  loaned  went  into  the  mill  business,  and  so  bene- 
fited Oeorgey  and  whatever  relieved  the  mill  business  would 
benefit  him.  But  the  evidence  of  George  and  WiUiam  B. 
both  rejects  this  theory  of  the  case.  George  claims  no  in- 
terest in  the  mill  business  except  to  the  extent  of  $25,  and 
William  B.  in  no  way  recognizes  his  interest  in  that  busi- 
ness beyond  his  ownership  of  one  share  of  the  stock,  of  the 
par  value  of  $25.  Why,  then,  should  the  mill-owners  be 
relieved  from  the  payment  of  the  $2,000  which  they  have 
received  and  used  in  their  business,  by  a  clause  in  this  will 
which  is  clearly  intended  to  benefit  George^  and  George 
only?  K  this  $2,000  be  paid  out  of  the  estate  of  the  testa- 
trix, so  far  as  the  evidence  in  this  case  shows,  no  one  will 
be  benefited  except  the  owners  of  the  stock  of  the  mill 
company,  some  of  whom  are  entire  strangers  to  the  testa- 
trix and  in  no  way  the  objects  of  her  bounty.  If,  after 
this  debt  of  the  mill  company  was  paid  out  of  her  estate, 
there  would  be  a  legal  claim  on  the  part  of  George  to  de- 
mand the  money  of  the  mill  company,  the  case  would  have 
a  different  aspect,  and  it  might  be  claimed  that  the  inten- 
tion of  the  testatrix  would  be  accomplished  substantially 
as  she  intended.  If  it  could  be  shown  from  the  evidence 
in  this  case  that  the  payment  of  the  $2,000  out  of  the  es- 
tate of  the  testatrix  would  inure  to  the  benefit,  in  any  way, 
of  George  A.  Neeves^  I  should  not  feel  that  the  intention  of 
the  testatrix  had  been  defeated,  although  in  that  event  it 
would  be  taking  the  $2,000  out  of  the  estate  of  testatrix, 
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^nd  giving  it  as  an  absolute  legacy  to  George^  and  not  sim- 
ply the  canceling  of  a  debt  due  £poqi  George  to  the  estate 
of  Scott. 

It  is  said  that  the  testatrix  might  recognize  George  as  the 
debtor  to  the  estate  of  Scott  for  the  $2,000,  whether  there 
was  any  legal  liability  on  his  part  or  not ;  but  then,  to  carry 
out  her  intention  to  benefit  George  to  the  extent  of  such 
indebtedness,  the  court  ought  to  declare  the  Scott  estate  a 
trustee  of  the  $2,000  when  collected  of  William  B.  for  the 
benefit  of  George^  and  the  estate  directed  to  pay  George  the 
$2,000  when  collected.  Such  a  decree  would  cawy  out  her 
intent  to  benefit  George,  and  not  the  mill  company,  which 
can  alone  be  benefited  under  the  judgment  entered  in  this 
case. 

The  evidence  in  the  case  shows  that  if,  even  at  any  time, 
George  was  indebted  to  the  estate  of  Scott  for  this  loan, 
such  indebtedness  was  for  a  valuable  consideration  assumed 
by  his  brother  William  B,  or  by  the  mill  company.  The 
consideration  for  such  assumption  of  the  debt  was  the  re- 
ceipt by  the  mUl  company  from  George  of  the  whole  amount 
of  the  money  loaned,  and  the  giving  of  the  note  of  one  of 
the  principal  stock-owners  for  the  payment  of  such  loan, 
which  note  was  accepted  by  Scott  in  full  satisfaction  of  such 
debt  by  George.  Suppose  George  had  in  fact  given  his  own 
note  to  Scott  for  this  $2,000,  and  this  fact  had  been  known 
to  the  testatrix,  but  before  her  death,  and  without  her 
knowledge,  George  had  paid  the  $2,000  note  to  Scott  by 
giving  Scott  the  note  of  his  brother  WiUia/niy  William  hav- 
ing received  from  George  a  sufficient  consideration  for  his 
'  note  for  $2,000.  Is  it  possible  that  William  could  have 
received  the  benefit  of  this  provision  in  the  will  of  the  tes- 
tatrix? And  yet  this  is  substantially  what  the  evidence  in 
the  case  shows.  George  owes  nothing  to  Scott,  because  he 
has  in  fact  received  nothing  from  him.  William  does  owe 
Scott  the  $2,000,  and  has  received  a  full  consideration  for 
Vol.  77— 21 


Digitized  byVjOOQlC 


322  SUPREME  COIJET  OF  WISCONSIN.       Voi. 

Oribb  YB.  Morse  and  others. 

his  promise  to  pay  the  debt.  Now,  if  his  debt  is  paid  out 
of  the  estate  of  the  testatrix,  he,  and  he  alone,  is  the  bene- 
ficiary under  the  will,  instead  of  George;  and,  contrary  to 
the  express  terms  of  the  will  declaring  the  provision  for  the 
benefit  of  Oeorge^  the  entire  benefit  goes  to  WiUicmi  B.y 
with  no  liability  over  to  George  after  his  debt  is  satisfied 
and  discharged.  The  fact  that  the  testatrix  supposed 
George  A.  owed  this  debt  is  the  strongest  evidence  that  she 
did  not  intend  that  her  estate  should  pay  it  unless  he  did 
in  fact  owe  the  debt.  If  she  had  intended  this  debt  should 
be  paid  irrespective  of  who  owed  the  debt,  it  is  to  me  very 
certain  she  would  not  have  used  the  language  she  did  use 
in  her  wOL 

It  seems  to  me  so  clear  that  the  judgment  of  the  circuit 
court  is  in  conflict  with  the  intention  of  the  testatrix  ex- 
pressed in  her  will,  that  I  am  constrained  to  dissent  from 
the  decision  of  this  court  sustaining  such  judgment. 

A  motion  for  a  rehearing  was  denied  September  23, 1890. 


Obibb,  Appellant,  vs.  Mokse  and  others,  Garnishees,  Re- 
spondents. 

May  2S  —  September  £S,  1890. 

Ddjior  and  creditor:  Partnership:  Insolvency:  Mortgage  to  secure  indi- 
vidual debt 

A  bazik  loaned  money  to  one  member  of  a  firm  and,  to  secure  pay- 
ment tibereof  and  of  certain  moneys  previously  owing  by  the  firm, 
took  a  note  signed  by  the  partners  individually  and  a  mortgage  of 
firm  property  signed  in  the  same  way.  The  bank  knew  at  the  time 
that  the  firm  was  insolvent  and  that  the  money  then  loaned  was  to 
pay  the  individual  debt  of  the  partner  to  whom  it  was  loaned. 
Held,  that  to  the  extent  of  the  money  so  loaned  the  mortgage  was 
void  as  against  other  creditors  of  the  firm. 
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APPEAL  from  the  Circuit  Court  for  Sauk  County. 
Garnishment.    The  facts  are  suflBcientljr  stated  in  the 
opinion. 
8.  U.  Pinney  and  A,  L.  Sanborn^  for  the  appellant. 
G.  JStevenSy  for  the  respondents. 
The  following  opinion  was  filed  June  21, 1890 : 

Okton,  J.  The  firm  of  J.  &  P.  Hagenah,  consisting  of 
John  H.  and  Peter  Hagenah,  dealers  in  hardware  and  agri- 
cultural machinery  at  Eeedsburg,  Wisconsin,  were  indebted 
to  the  appellant,  and  he  commenced  an  action  thereon  and 
caused  George  T,  Morse^  Winchester  and  Keith^  proprietors 
of  the  private  bank  called  "  The  Citizens  Bank,"  of  that 
place,  to  be  summoned  as  garnishees.  On  the  trial  of  the 
issue  between  the  appellant  and  said  garnishees,  the  follow- 
ing facts  appeared  in  evidence : 

In  June,  1874,  the  said  Hagenahs  formed  a  partnership 
with  one  Henry  Geflfert  in  said  business,  which  continued 
until  January,  1883,  at  which  time  the  present  partnership 
was  formed.  In  1878  John  H.  Hagenah  became  guardian 
of  certain  minor  children,  and  held  for  them,  as  such  guard- 
ian, the  sum  of  $5,000.  After  that  time  said  firm,  besides 
the  above  business,  were  interested  in  the  brewery  business, 
and  were  engaged  in  buying,  wheat,  and  one  Smith  was  in- 
terested with  them  in  the  wheat  business,  and  one  Henry 
Dierke  was  interested  with  them  in  the  brewery  business. 
The  said  John  H.  Hagenah  testified,  as  a  witness,  that  all 
of  said  $5,000  went  into  the  business  of  said  firm  as  it  was 
needed  from  time  to  time,  but  he  could  not  tell  at  what 
times  or  in  what  sums,  and  that  some  of  it  was  used  in  buy- 
ing wheat,  and  some  of  it  in  the  brewery  business,  and  some 
in  the  hardware  business,  but  in  what  amounts  he  could 
not  tell,  and  he  kept  no  account  of  it  whatever,  and  he  could 
not  teU  what  part  of  the  money  was  paid  for  one  thing  and 
what  part  for  another.    There  was  no  accounting  or  settle- 
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inent  of  this  money  between  him  and  the  firm,  and  it  does 
Bc^  appear  that  the  other  partners  of  the  firm  knew  any- 
thing about  it,  or  that  there  was  any  account  of  it  on  the 
books  of  the  firm,  and  there  had  never  been  any  acknowl- 
edgment or  recognition  of  it  by  the  partnership  in  any 
way  whatever.  All  the  minor  children,  except  one,  had 
become  of  age,  and  had  been  paid  their  shares  of  said 
fund  by  the  said  John  H.  Hagenah,  their  said  guardian,  but 
to  pay  the  last  one  he  was  compelled  to  obtain  some  money 
from  said  bank,  through  and  by  the  aid  of  friends,  in  the 
year  1888. 

About  the  15th  day  of  June,  1889,  the  last  heir  interested 
m  said  fund  either  had  become,  or  was  about  to  become,  of 
age,  and  it  became  necessary  for  the  said  John  H.  to  obtain 
the  money  to  pay  her  share.  As  merchants  they  had  be- 
come grossly  insolvent,  and  the  firm  had  made  many  loans 
of  the  bank  from  time  to  time,  secured  by  collaterals,  but 
had  not  paid  anjrthing  directly  upon  them,  and  the  bank  * 
had  received  nothing  upon  them,  except  through  the  col- 
laterals, until  May  22, 1889,  when  the  firm  placed  all  such 
loans  yet  unpaid  in  the  form  of  a  $5,000  collateral  note,  due 
one  day  after  date,  signed  by  J.  &  P.  Hagenah.  On  said 
June  15th  the  said  John  H.  called  upon  the  said  Morse^  the 
president  of  the  bank,  and  told  him  that  the  last  heir  had 
to  be  paid,  and  he  must  raise  the  money  somewhere.  He 
testified  that  he  presumed  Morse  knew  about  his  having 
used  up  the  money  that  belonged  to  the  heirs,  and  what 
this  was  for,  because  he  had  got  some  money  of  the  bank 
for  such  purpose  before.  The  amount  he  required  for  such 
purpose  was  $2,200 ;  and  it  was  arranged  that  $800  of  the 
above  collateral  note  and  $500  due  a  creditor  of  the  firm, 
in  the  hands  of  the  bank  for  collection,  should  be  placed 
with  the  said  $2,200,  making  in  all  $3,500,  in  the  form  of  a 
note  payable  to  the  bank  on  demand,  signed  first  by  John 
Hagenah  and  then  by  Peter  Hagenah.    The  note  was  se- 
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cured  by  a  mortgage  on  the  goods  of  the  firnij  signed  in 
the  same  way.  It  was  John  H.  Hagenah  alone  who  bor- 
rowed the  money;  and  his  partner,  Peter  Hagenah,  had 
nothing  to  do  with  obtaining  it,  except  by  bis  signature  to 
said  note  and  mortgage. 

The  firm  kept  on  selling  from  the  stock,  and  the  mort- 
gage had  not  been  filed,  and  it  became  apparent  that  the 
corporation  of  Hibbard,  Spencer,  Bartlett  &  Co.,  of  Chi- 
cago, to  whom  the  firm  was  indebted  in  the  sum  of  about 
$9,000,  was  about  to  take  steps  to  obtain  payment.  Then 
on  July  8,  1889,  a  new  note  and  mortgage,  precisely  like 
the  first  one,  and  signed  in  the  same  way,  and  in  place 
thereof,  were  given  to  said  bank,  and  said  bank  took  imme- 
diate possession  of  all  of  said  stock  by  virtue  of  said  mort- 
gage. The  assets  of  said  firm  were  only  about  $14,000,  and 
their  indebtedness  was  over  $20,000 ;  and  it  is  evident  that 
the  proprietors  of  said  bank  knew  that  said  firm  was  in- 
solvent, althougn  they  may  not  have  known  the  extent 
thereof.  Very  soon  after  the  bank  took  possession  of  said 
stock,  the  above  corporation  of  Hibbard,  Spencer,  Bartlett 
&  Co.  took  a  second  mortgage  thereon,  as  also  an  assign- 
ment of  all  the  accounts  of  said  firm,  which  constituted  all 
of  the  property  of  said  firm,  as  security  for  their  said 
claim.  Said  corporation  was  also  summoned  as  garnishee 
by  the  appellant,  and  the  issue  in  that  case  was  tried  at  the 
same  time.  [See  Oribi  v.  Jlibiardj  Spencer,  Bartlett  &  Co,^ 
antey  p.  199.]  But  this  case  is  confined  to  that  of  the  appel- 
lant against  the  bank.  Pending  the  proceedings,  by  stip- 
ulation of  the  parties  the  said  stock  was  sold  for  $3,900, 
which  was  paid  into  court  to  await  the  result. 

The  learned  circuit  judge  directed  the  jury  to  find  that 
the  said  chattel  mortgage  so  given  by  John  and  Peter 
Hagenah  to  the  Citizens'  Bank  was  and  is  a  valid  security, 
and  that  the  said  proprietors  of  said  bank  are  entitled  to 
hold  the  proceeds  of  said  goods  to  the  extent  of  said  note. 


Digitized  by  VjOOQIC 


336  SUPREME  COURT  OF  WISCONSIN.       Vol. 

Cribb  YB.  Morse  and  othera. 

The  appellant  having  excepted  to  this  direction  and  finding, 
and  having  appealed  from  the  judgment,  his  learned  coun- 
sel claim,  and  we  think  correctly,  that  said  mortgage  to  the 
extent  of  that  $2,200  borrowed  of  the  bank  by  said  John  H. 
Hagenah  to  pay  his  individual  debt  to  said  heir,  and  for 
which  he  was  liable  on  his  bond  as  her  guardian,  was  and 
is  void.  Peter  Hagenah  was  not  interested  in  said  loan, 
and  was  therefore  a  mere  surety  on  said  note  for  John 
Hagenah  as  principal.  It  seems  to  be  clear  that  the  pro- 
prietors of  the  bank  knew  that  the  firm  of  J.  &  P.  Hagenah 
was  insolvent.  They  had  so  much  to  do  with  their  affairs 
that  they  must  have  known  that  they  were  unable  to  pay 
their  debts,  and  had  been  for  a  long  time.  They  knew, 
also,  that  John  H.  Hagenah  borrowed  that  sum  of  $2,200 
of  them  to  pay  his  debt  to  one  of  the  heirs  for  whom  he 
was  guardian,  and  that  it  was  his  individual  debt.  There 
is  no  evidence  that  the  proprietors  of  the  bank  knew  that 
the  said  John  H.  ever  claimed  that  he  had  used  the  moneys 
of  said  heirs  in  the  business  of  the  old  firm  of  Hagenahs  & 
Geffert,  or  that  the  present  firm  owed  him  anything  on 
account  of  it.  This  claim  that  the  present  firm  was  or  is 
indebted  to  John  H.  on  account  of  the  money  of  said  heirs 
having  been  so  used  in  the  business  of  the  old  firm  is  recent, 
and  is  first  made  on  the  trial  of  this  issue.  It  is  at  best  a 
very  suspicious  and  uncertain  one.  At  least  three  persons 
interested  in  the  business  of  said  firm  were  also  interested 
in  the  use  of  said  money ;  and  when  they  retired  from  the 
firm  it  is  to  be  presumed  that  they  accounted  for  their  share 
of  it,  if  any  such  claim  existed.  The  said  John  H.  is  unable 
to  give  any  intelligible  account  of  it.  If  he  is  unable  to 
recollect  when  or  how  it  was  used,  he  would  probably  not 
recollect  if  he  had  long  since  received  it  back  from  the  old 
firm.  His  want  of  recollection  of  anything  about  it  may 
arise  from  the  fact  that  it  was  long  since  settled  up  and 
disposed  of.    But  it  is  sufficient  that  there  has  never  been 
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any  recognition  or  acknowledgment  of  it  by  the  old  or  the 
present  firm.  The  said  John  H.  did  not  tell  Morse  that  the 
firm  wished  to  borrow  this  $2,200  to  pay  him  for  the  heir's 
money  which  he  had  used  in  the  business  of  the  old  firm. 
Nothing  of  the  kind  was  intimated,  and  no  such  claim  was 
then  made,  and  the  proprietors  of  the  bank  knew  nothing 
of  any  such  claim  or  of  any  such  fact.  They  knew  only 
that  John  H.  borrowed  the  money  to  pay  his  own  individ- 
ual debt  to  one  of  the  heirs,  and  they  loaned  it  to  him  for 
that  purpose,  and  for  no  other,  on  the  promise  of  security 
on  the  property  of  the  firm.  They  loaned  him  money  the 
year  before,  on  the  security  of  others,  to  pay  another  of 
the  heirs. 

The  note  is  an  individual  one,  and  is  pri/ma  fade  evi- 
dence of  an  individual  indebtedness.  Bates,  Partn.  §  452 ; 
In  re  Roddm^  6  Biss.  377 ;  HiUiker  v.  Frcmcisco^  66  Mo, 
698 ;  Freemcm  v.  CampheU,  66  Cal.  197 ;  Buffum  v,  Seaver, 
16  N.  H.  160.  It  is  conceded  by  the  learned  counsel  of 
the  respondent  that  the  mere  fact  that  one  partner  puts 
money  into  the  concern  for  which  he  is  individually  liable 
does  not  make  it  a  firm  debt.  It  follows,  therefore,  that 
there  was  no  evidence  to  show  that  the  note  was,  or  was 
intended  to  be,  a  partnership  obhgation,  or  an3rthing  differ- 
ent from  what  the  individual  signatures  import  it  to  be. 
The  old  $6,000  note  to  the  bank  was  signed  by  the  name 
of  the  firm.  Why  was  this  note  not  signed  the  same  way, 
if  it  was  not  because  the  parties  all  knew  that  the  $2,200 
of  it  was  to  pay  the  individual  debt  of  John  H.  Hagenah? 
It  might  be  that  if  the  firm  had  at  any  time  given  the  firm 
note  for  this  money  to  the  heir,  or  to  the  bank  to  raise 
money  to  pay  the  heir,  for  the  consideration  that  it  had 
been  used  in  the  business  of  the  firm,  such  note  might  be 
good,  excepting  as  to  existing  creditors ;  but  that  is  the 
fullest  extent  to  which  the  doctrine  can  be  carried.  Here, 
no  such  note  was  ever  given  by  the  firm,  and  there  is  no 
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evidence  that  either  Peter  Hagenah  or  the  firm  had  ever 
recognized  or  acknowledged,  in  any  way,  this  to  be  a  firm 
debt.  The  case  is  very  different  from  Hahen,  v.  Ha/rshmjo^ 
49  Wis.  379.  It  cannot  be  claimed  that  this  note  bo  signed 
is  any  such  acknowledgement,  for  it  \&  prima  f curie  evidence 
of  individual  Uability.  The  mortgage  given  was  void,  be- 
cause the  firm,  being  insolvent,  attempted  by  this  means  to 
appropriate  the  partnership  property  to  the  payment  of 
the  individual  debt  of  one  of  the  partners. 

AU  the  material  questions  in  this  case  were  involved  in 
the  case  of  WiUia  v.  JSremner,  60  Wis.  622.  In  that  case 
the  partnership  of  Brearly  <fe  Adams  consisted  of  Brearly 
and  H.  K.  Adams,  and  they  sought  to  obtain  a  loan  of 
$1,000  from  the  bank.  H.  K.  Adams  gave  his  notes  to  one 
D.  H.  Adams,  and  he  indorsed  them  to  the  bank,  which 
discounted  them  and  placed  the  money  to  the  credit  of  the 
firm  on  the  bank  books.  The  firm,  being  insolvent,  made 
an  assignment  and  preferred  these  notes  when  it  was  law- 
ful to  make  preferences.  The  sheriff  took  the  goods  as- 
signed, on  attachments  in  favor  of  creditors,  and  the  assignee 
brought  the  suit  against  the  sheriff  for  the  conversion  of 
the  property.  The  court  below  held  the  assignment  valid, 
but  this  court  reversed  the  judgment,  and  held  the  assign- 
ment void,  because  it  preferred  the  individual  debt  of  one 
of  the  partners.  There  was  nothing  in  the  assignment  that 
showed  anything  but  the  notes  given  in  this  form,  but  the 
court  below  allowed  proof  of  all  the  facts  stated.  The  bank 
knew  nothing  about  the  notes  except  in  the  form  in  which 
they  were  given.  That  case  is  much  stronger  in  fav6r  of  the 
doctrine  contended  for  by  the  learned  counsel  of  the  respond- 
ents than  this  case,  in  the  facts  proved.  Here,  the  bank  knew 
nothing  about  any  transaction  to  make  the  $2,200  a  part- 
nership matter,  except  the  note  and  mortgage  signed  by 
the  individual  partners,  which  imported  the  individual  in- 
debtedness of  John  H.  Hagenah  as  principal;  but,  oh  the 
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other  hand,  the  bank  did  know  that  the  $2,200  part  of  the 
note  was  to  pay  the  heir  what  John  H.  Hagenah  owed  her, 
and  that  he  borrowed  it  for  that  purpose.  Hhe  above  case 
is  conclusive  against  the  claim  of  the  mortgagee ;  but  see, 
also,  Menagh  v.  WhitweU,  62  N.  T.  146 ;  Goodbwr  v.  Ca/ry^ 
16  Fed.  Kep.  316;  Person  v.  Monroe,  21  N.  H.  462;  Cron 
V,  drones  Estdte,  66  Mich.  8;  Scott  v.  Dansby,  12  Ala.  714; 
Bates,  Partn.  §  666. 

By  the  Cowrt. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  direction  to  hold  the 
mortgage  of  the  garnishees  void  as  to  the  sum  of  $2,200 
loaned  to  pay  the  individual  indebtedness  of  John  H.  Hage- 
nah, and  valid  only  as  to  the  residue,  and  to  render  judg- 
ment accordingly. 

A  motion  for  a  rehearing  was  denied  September  23, 18Q0. 


Stuokey,  Kespondent,  vs.  Fkitsohb,  Appellant. 

May  26  —  September  BS,  1890, 

PABTNEBsmp:  PLEADma:  Practice.  (J)  Failure  to  deny  partnership: 
Waiver  of  staiutory  presumption,  {£f)  Assignment  of  claim:  Who 
to  bring  adion,  (^)  Beading  portion  of  party's  testimony,  (4) 
Submitting  case  to  jury  without  instructions, 

1.  In  an  action  upon  contract  the  defendant  allied  that  tlic  contract 
was  made  with  the  plaintiff  and  another  person  as  pcuixiers.  This 
allegation  was  not  denied  by  affidavit,  as  required  by  sec.  4197, 
B.  S.  (which  provides  that  if  not  so  denied  it  shall  be  taken  to  be 
true),  but  the  question  of  x>artnership  was  litigated  on  the  trial 
without  objection  on  the  part  of  the  defendant  SM,  that  this 
was  a  waiver  on  his  part  of  the  statutory  presumption. 

Si  Under  sec.  ^605,  R  S.,  providing  that  actions  must  be  brought  in  the 
name  of  the  real  parly  in  interest^  a  partner  to  whom  his  copartner 
has  assigned  a  partnership  daim  must  sue  thereon  in  his  own 
nama 
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8L  a  party  who  has  testified  in  his  own  behalf  cannot  object  to  the 
reading  of  his  cross^zamination  by  counsel  in  the  closing  argu- 
ment to  the  jury  on  the  ground  that  it  is  not  a  fair  statement  of  his 
testimony.    His  remedy  is  to  insist  that  all  his  testimony  be  read. 

4  Sec.  2858,  S.  &  R  Ann.  Stats.,  does  not  require  the  trial  judge  to  in- 
struct the  jury  in  every  case.  And  a  party  who  does  not  ask  that 
the  jury  be  instructed  either  generally  or  specifically  will  be  deemed 
to  have  assented  to  the  submission  of  the  case  to  the  jury  without 
instructiona 

APPEAL  from  the  Circuit  Court  for  CroAJoford  County. 

The  case  is  stated  in  the  opinion.  The  defendant  appeals 
from  a  judgment  in  favor  of  the  plaintiff. 

For  the  appellant  there  was  a  brief  by  Webster  i&  Miller^ 
and  oral  argument  by  D.  Webster.  To  the  point  that,  even 
in  the  absence  of  statutory  provisions,  it  is  the  duty  of  the 
judge  to  give  aU  necessary  instructions  to  the  jury,  whether 
so  requested  by  counsel  or  not,  they  cited  Owen  v.  Owen^ 
22  Iowa,  270:  State  v.  Bravnard^  25  id.  5T2;  Wells,  Law  & 
Fact,  288,  sec.  336 ;  Potter  v.  C,  R.  L  cfe  P.  R.  Co.  46  Iowa, 
399 ;  Dossil  v.  Wisley,  Z2  Mo.  498. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Fuller  <&  Ward. 

The  following  opinion  was  filed  June  21, 1890. 

Tayloe,  J.  This  action  was  commenced  injustice's  court 
to  recover  a  balance  alleged  to  be  due  from  the  defendant, 
Fritsche^  to  the  plaintiff  Stuckey^  for  drilling  a  well  for  the 
defendant.  Plaintiff  recovered  in  the  justice's  court,  and 
FrUsche  appealed  to  the  circuit  court.  In  that  court  the 
defendant  filed  an  amended  answer,  denying  the  indebted- 
ness, and  setting  up  that  the  contract  for  drilling  the  weU, 
and  under  which  the  plaintiff  acted,  was  a  contract  made 
with  the  plaintiff  and  his  brother,  William  Stuckey,  as  part- 
ners in  business,  and  that  by  such  contract  they  agreed  to 
drill  a  well  300  feet  deep  unless  they  procured  a  flow  of 
water  at  a  less  depth  or  unless  the  defendant  directed  them 


Digitized  by  Google  J 


77.  AUGUST  TEEM,  1890.  331 

Stackey  tb.  Fritscha 

to  quit  before  going  to  such  depth,  plaintifif  and  his  partner 
to  have  one  dollar  per  foot  for  the  depth  drilled,  not  to  ex- 
ceed 300  feet ;  and  alleges  that  after  drilling  the  well  about 
130  feet,  the  plaintiff  and  his  partner  quit  work  without 
having  procured  a  flow  of  water  and  without  the  consent 
of  the  defendant.  On  the  trial  in  the  circuit  court  the 
plaintiff  recovered  a  verdict  for  |47. 

The  real  contest  on  the  trial  of  this  case  was  whether 
there  was  a  contract  between  the  plaintiff  and  the  defend- 
aiit  by  which  plaintiff  agreed  to  drill  the  defendant  a  well 
300  feet  deep  unless  he  procured  a  flow  of  water  before 
reaching  such  depth  or  unless  sooner  discharged  by  the  de- 
fendant. The  plaintiff  denied  that  the  agreement  was  to 
drill  to  the  depth  of  300  feet  or  any  particular  depth.  After 
a  careful  consideration  of  the  evidence,  we  think  there  is  a 
clear  preponderance  in  favor  of  the  agreement  to  drill  300 
feet  unless  a  flow  of  water  was  sooner  obtained  or  unless 
the  defendant  consented  for  any  reason  to  stop  short  of  the 
300  feet.  The  evidence  shows  that,  after  the  plaintiff  had 
drilled  about  140  feet,  his  sand  bucket  stuck  in  the  weU, 
and  it  was  difficult  to  get  it  out  and  continue  the  drilling. 
The  evidence  on  the  part  of  the  plaintiff  tends  to  show  that 
at  this  time  plaintiff  had  a  talk  about  continuing  the  work 
further,  and  the  probability  of  getting  a  flow  of  water  was 
discussed  between  the  parties,  and  that,  in  view  of  the 
doubt  upon  that  point,  the  defendant  consented  that  plaintiff 
should  stop  work  upon  the  well  until  he  could  procure  a 
survey  of  the  locaUty  in  order  to  determine  whether  it  was 
probable  that  a  flow  of  water  could  be  got  at  that  place  j 
that  thereupon  the  plaintiff  stopped  work  on  the  well,  and 
the  defendant,  though  requested  to  pay  for  the  work  done, 
had  neglected  to  do  so,  and  had  neglected  to  procure  a  sur- 
vey of  the  locality,  as  he  said  he  would  do,  until  after  the 
commencement  of  this  action.  And  there  is  no  satisfactory 
evidence  that  the  defendant,  at  any  time  before  the  corn- 
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mencement  of  this  action,  directed  the  plaintiff  to  continue 
his  work  on  said  well  until  he  reached  the  depth  of  300  feet 
or  any  other  particular  depth,  or  until  the  plaintiff  should 
procure  a  flowing  well. 

The  first  and  second  errors  alleged  are  that  the  verdict 
is  wholly  unsupported  by  the  evidence.  We  think  there  is 
no  merit  in  these  objections  to  the  verdict.  If  the  testi- 
mony of  the  plaintiff  and  his  witnesses  was  believed  by  the 
jury,  then  the  verdict  is  supported  by  their  evidence.  The 
weight  of  the  testimony  and  the  credibility  of  the  witnesses 
were  questions  for  the  jury  and  not  for  the  court.  But  it 
is  in  some  way  claimed  that,  because  the  defendant  alleged 
in  his  Answer  that  the  contract  was  made,  not  with  the 
plaintiff  alone,  but  with  the  plaintiff  and  his  brother  Will- 
iam as  partners,  and  as  this  aDegation  was  not  denied  by 
afBdavit,  as  required  by  the  statute  (see  sec.  4197,  E.  S.), 
no  verdict  or  judgment  could  be  legally  rendered  in  favor 
of  the  plaintiff  alone.  There  are,  we  think,  two  suflScient 
answers  to  this  contention : 

JFt/Tst.  The  question  of  the  partnership  of  the  plaintiff  with 
his  brother  WiUiam  was  litigated  on  the  trial  without  ob- 
jection on  the  part  of  the  defendant,  and  he  cannot  now 
avail  himself  of  any  advantage  given  him  by  the  statute. 
The  fact  that  it  was  so  litigated  without  objection  gives 
plausibility  to  the  statement  of  the  learned  counsel  for  the 
respondent  that  the  partnership  was  in  fact  denied  by  aflS- 
davit  as  required  by  the  statute,  but  that  by  some  over- 
sight the  affidavit  was  not  sent  up  as  a  part  of  the  record. 
However  that  may  be,  the  consent  to  litigate  the  question 
without  objection  was,  we  think,  a  waiver  of  the  statutory 
presumption  arising  upon  the  pleadings.  The  clear  pre- 
ponderance of  the  evidence  was,  we  think,  in  favor  of  the 
claim  that  there  was  no  partnership. 

Second.  Had  the  evidence  shown  that  there  was  a  part- 
nership contract  as  alleged  in  the  answer,  still  the  evidence 


Digitized  byVjOOQlC 


77.  AUGUST  TEEM,  1890.  838 

Stuckey  yo,  Fritsoha 

would  sustain  a  verdict  in  favor  of  the  plaintiff  alone,  from 
the  fact  that  it  was  shown  on  the  trial  that  any  interest 
the  plaintifPs  brother  William  had  in  this  contract,  either 
as  partner  or  otherwise,  had  been  transferred  to  the  plaint- 
ifif  before  this  action  was  commenced.  We  are  not  aware 
of  any  rule  of  law  which  prevents  one  partner  from  assign- 
ing to  his  copartner  his  interest  in  any  particular  debt  due 
such  partners ;  and  under  our  Code  of  Procedure,  when  such 
claim  is  so  assigned,  the  individual  partner  may,  and  in  fact 
must,  sue  upon  it  in  his  own  name.    See  sec.  2605,  R  S. 

Many  objections  and  exceptions  were  taken  to  the  intro- 
duction of  evidence  on  the  part  of  the  plaintiff,  as  well  as 
to  the  rejection  of  evidence  offered  on  the  part  of  the  de- 
fendant. After  a  careful  reading  of  all  the  evidence  in  the 
case,  we  are  of  the  opinion  that  the  rulings  of  the  court 
upon  the  several  objections  and  offers  were  not  erroneous. 
Most  of  the  exceptions  and  objections  related  to  matters 
which  might  tend  to  prove  a  partnership  between  the  plaint- 
iff and  his  brother  William,  and,  as  we  have  said  above, 
this  matter  of  partnership  was  wholly  immaterial,  except 
in  so  far  as  it  had  a  bearing  upon  the  question  of  how  far 
the  declarations  of  William  were  admissible  as  evidence  in 
favor  of  the  defendant.  After  reading  the  evidence,  we  do 
not  find  that  any  material  declarations  or  statements  made 
by  William  in  regard  to  the  transaction  were  rejected  by 
the  court. 

Objections  and  exceptions  were  made  to  remarks  made  by 
the  trial  judge  during  the  progress  of  the  trial.  These  re- 
marks, as  they  appear  in  the  record,  do  not  present  such  a 
violation  of  propriety  on  the  part  of  the  learned  judge  as 
would  authorize  this  court  to  declare  them  errors  of  so 
grave  a  character  as  to  justify  a  reversal  of  the  judgment. 

It  is  also  objected  that  the  plaintiff's  counsel  was  per- 
mitted to  read  to  the  jury  in  his  closing  argument,  from  the 
minutes  oi.  the  reporter,  the  cross-examination  of  the  de- 
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fendant  as  a  witness  in  his  own  behalf.  We  do  not  think 
this  was  error.  If  the  defendant  was  of  the  opinion  that 
the  evidence  brought  out  on  his  cross-examination  was  not 
a  fair  statement  of  what  he  in  fact  testified  to  on  the  trial, 
his  remedy  was  not  by  objecting  to  the  use  of  his  cross- 
examination  in  the  argument  of  the  plaintiff  to  the  jury, 
but  he  should  have  insisted,  if  he  so  desired,  that  all  his  evi- 
dence should  be  so  read  to  the  jury.  This  he  did  not  ask  to 
have  done. 

After  the  counsel  had  argued  the  case  to  the  jury,  the 
learned  circuit  judge  gave  no  charge  or  instructions  to  the 
jury,  but  made  the  following  remark :  "  I  have  no  charge 
to  give  you,  gentlemen.  Conduct  the  jury  to  their  room." 
No  exception  was  taken  at  the  time  by  the  learned  counsel 
for  the  defendant  to  the  declination  of  the  learned  judge  to 
instruct  the  jury ;  neither  did  he  request  the  judge  to  in- 
struct them  generally,  nor  request  that  any  specific  instruc- 
tion should  be  given  to  them.  On  making  a  motion  for  a 
new  trial,  the  learned  counsel  for  the  defendant  assigns 
this  as  a  reason  for  granting  the  same,  in  the  following 
language,  as  his  ninth  reason :  "  The  court  erred  in  not  in- 
structing the  jury  in  the  law  applicable  to  the  case."  The 
learned  counsel  for  the  appellant  claims  that  it  is  the  duty 
of  the  trial  judge  to  instruct  the  jury  in  every  case  upon 
the  law  of  the  case,  whether  requested  to  do  so  or  not ;  and 
he  cites  sec.  2853,  S.  <fe  B.  Ann.  Stats.,*  as  imposing  such 
duty  upon  the  trial  judge.  We  are  clearly  of  the  opinion 
that  this  section  was  enacted  for  the  purpose  of  requiring 

1  Sec.  2853,  S.  &  R  Ann.  Stats.,  provides :  "  Upon  the  trial  of  every  ac- 
tioD,  the  judge  presiding  shall,  before  giving  the  same  to  the  jury,  reduce 
to  writing  and  give  as  written  his  charge  and  instructions  to  the  jury, 
and  aU  further  and  particular  instructionB  given  them  when  they  shaU 
return  after  having  once  retired  to  deliberate,  unless  a  written  charge  be 
waived  by  counsel  at  the  conamencement  of  the  trial ;  and  except  that 
the  charge  or  instructionB  may  be  delivered  oraUy  when  taken  down  by 
tlie  official  phonographic  reporter  of  the  court    .    .    .** — Rkp. 
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the  instructions,  when  given,  to  be  given  in  writing^  unless 
the  giving  of  them  in  writing  was  waived  by  the  parties,  and 
was  not  enacted  for  the  purpose  of  making  it  the  duty  of 
the  trial  judge  to  instruct  the  jury  in  any  and  every  case. 
This  was  so  held  by  this  court  in  Hepler  v.  State,  58  "Wis. 
46,  49.  The  same  rule  is  adopted  in  New  York.  Saupt  v. 
Pohhaamm,,  1  Rob.  (N.  Y.),  121;  Oraaer  v.  SteUwoffen,  25 
N.  Y.  315.  It  was  also  held  that  an  exception  for  a  refusal 
to  instruct  the  jury  as  requested  by  the  counsel  must  be 
taken  on  the  trial  in  order  to  be  available  to  the  party  com- 
plaining of  such  refusal.  Murphy  v.  Martin,  58  Wis.  276 ; 
Collins  V.  Shannon,  67  Wis.  441 ;  Firmeis  v.  State,  61  Wis. 
140 ;  Adams  v.  McKay,  63  Wis.  404,  408 ;  Gar&ner  v.  Gooch, 
48  Me.  487.  We  think  it  very  clear  that  the  defendant 
waived  any  right  to  insist  upon  the  trial  judge  instructing 
the  jury,  by  not  taking  exception  to  his  declining  to  give  in- 
structions. Had  he  desired  the  judge  to  instruct  the  jury, 
he  should  have  either  made  a  general  request  that  the  judge 
instruct  the  jury  upon  the  law  of  the  case,  or  have  offered 
specific  instructions  and  requested  the  judge  to  give  the 
same  to  the  jury.  Having  done  neither  in  this  case,  he  must 
be  deemed  to  have  assented  to  submitting  the  case  to  the 
jury  without  instructions. 

By  the  Cowrt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

A  motion  for  a  rehearing  was  denied  September  23, 1890. 
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Bailby  and  others,  Eespondents,  vs.  The  ^tka  Insubanok 
CoMPANT,  imp.,  Appellant. 

September  S — September  fSS,  1890. 

Inbubancb.    (i,f)  Pleading:  Action  at  law  or  in  equity  f  Pia^rties:  De- 
murrer.  (S)  Arbitration:  Qonditian  precedent  to  action. 

1»  An  action  upon  a  policy  of  insurance  against  fire  to  recoTer  the 
amount  of  a  loss  is  not  in  equity  although,  in  addition  to  the  money 
judgment,  the  complaint  prays  for  such  further  relief  as  may  be 
equitable;  and  a  general  demiurer  cannot  be  sustained  <hi  that 
ground 

dL  Where  the  property  destroyed  was  a  homestead  and  the  action  is 
brought  by  the  widow  of  the  insured,  as  such  and  as  administra- 
trix, the  fact  that  the  heirs  of  the  insured  are  also  joined  as  plaint- 
iffs does  not  make  the  action  one  in  eqmty  or  render  the  complaint 
demurrabla 

a  An  insurance  policy  provided  that  in  case  of  a  difference  as  to  the 
amount  of  any  loss  or  damage  it  should  be  submitted  to  arbitrators^ 
and  that  no  action  against  the  company  for  the  recovery  of  any 
claim  for  loss  should  be  sustained  unless  an  award  by  arbitrators 
had  first  been  returned  Held,  that  these  provisions  did  not  apply 
to  a  case  where  the  company  denied  all  liability  whatever  on  the 
policy. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

Action  upon  a  policy  of  insurance  against  fire.  The  facts 
will  sufficiently  appear  from  the  opinion.  The  defendant 
insurance  company  appeals  from  an  order  overruling  its 
general  demurrer  to  the  complaint. 

For  the  appellant  there  was  a  brief  by  MUleVy  Noye^  & 
MiUer,  and  oral  argument  by  B.  K.  Miller ^  Jr.  They  con- 
tended, inter  alia^  that  after  loss  an  action  upon  an  insur- 
ance policy  should  be  at  law,  but  these  plaintiffs  have  sued 
in  equity.  The  nature  of  the  action  must  be  determined  by 
the  prayer  for  relief.  GiUett  v.  Tregcmza^  13  Wis.  476 ; 
Cobh  V.  Smith,  23  id.  265 ;  Kewaunee  Co.  v.  Decker^  30  id. 
624;  Lowber  v.  Connit,  36  id.  182. 

Wesley  Mott,  for  the  respondents. 
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Cole,  C.  J.  It  seems  to  us  that  there  is  no  room  to 
doubt  as  to  the  nature  of  this  action.  The  complaint  is 
clearly  to  recover  the  amount  due  on  a  poUcy  of  insurance. 
It  states  what  property  was  insured  by  the  defendant  com- 
pany, the  amount  of  the  insurance,  the  destruction  of  the 
insured  property  by  fire,  the  furnishing  of  proofs  of  loss, 
and  demands  judgment  against  the  company  for  the  amount 
of  the  loss,  viz.,  the  specified  sum  of  $928,  with  interest. 
It  is  a  plain,  ordinary  action  at  law  upon  a  contract  of  in- 
surance. It  is  true  the  complaint  not  only  demands  judg- 
ment for  the  sum  just  stated,  but  also  asks  judgment  for 
costs  and  disbursements,  "and  for  such  other  or  further 
order,  judgment,  or  relief  as  may  be  equitable."  But  this 
clause  for  other  rehef  than  a  money  judgment  does  not 
change  the  action  to  one  equitable,  nor  render  the  com- 
plaint demurrable.  This  court  has  followed  tlie  rule,  in  a 
case  of  doubtful  pleading,  of  looking  at  the  prayer  for  re- 
lief to  determine  the  nature  of  the  action ;  but  that  rule  is 
one  only  resorted  to  in  case  of  actual  doubt  upon  the  facts 
set  forth  or  statements  made.  But  there  is  nothinf^-  uncer- 
tain, ambiguous,  or  doubtful,  upon  the  allegations  of  the 
complaint.  It  is  a  plain  action  at  law  to  recover  the 
amount  due  upon  the  policy  of  insurance.  There  may  be 
unnecessary  matter  stated  and  rehef  asked  not  strictly 
legal,  but  this  redundant  matter  does  not  vitiate  the  com- 
plaint or  change  the  character  of  the  action.  This  point 
we  deem  so  clear  as  to  require  no  further  comment. 

The  principal  property  insured  in  this  case  was  a  dwell- 
ing-house, which  constituted  the  homestead  of  the  insured. 
The  property  was  destroyed  after  the  death  of  the  insured 
and  while  occupied  as  a  homestead.  The  children  or  heirs 
at  law  of  the  insured,  together  with  the  widow,  who  sues 
as  such  widow  and  also  in  her  representative  capacity  as  ad- 
ministratrix of  her  husband's  estate,  and  certain  mortgagees 
to  whom  a  portion  of  the  loss  is  made  pa}  able,  have  been 
Vol.  77  — 22 
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made  parties  to  the  action.  It  is  said  if  this  is  a  legal  ac- 
tion the  heirs  are  improper  parties  plaintiff.  But  the  gen- 
eral rule  is  that  a  demurrer  does  not  lie  for  an  excess  of 
parties  plaintiff.  On  the  death  of  the  insured  the  home- 
stead descended  to  the  widow  during  her  widowhood,  and 
to  the  children  on  her  marriage  or  death.  Upon  the  facts, 
we  see  no  objection  to  making  the  heirs  parties  to  the  suit. 
At  aU  events,  it  is  not  ground  for  a  demurrer  that  they  are 
made  parties,  and  certainly  does  not  change  the  action  to 
one  in  equity. 

The  policy  contains  this  clause:  "XVII.  It  is  further- 
more hereby  expressly  provided  and  mutually  agreed  that 
no  suit  or  action  against  this  company  for  the  recovery  of 
any  claim  for  loss  by  virtue  of  this  policy  shall  be  sustained 
in  any  court  of  law  or  chancery,  unless  an  award  of  damages 
by  arbitrators  as  herein  provided  for  shaU  first  have  been  re- 
turned, and  unless  such  suit  or  action  shall  be  commenced 
within  the  term  of  twelve  months  next  after  the  fire  shall 
have  occurred ;  and  in  case  any  such  suit  or  action  shall 
be  commenced  against  this  company  without  such  award 
shall  have  been  returned,  or  after  the  expiration  of  twelve 
months  next  after  such  fire  shall  have  occurred,  in  either 
case  it  shall  be  taken  and  deemed  as  conclusive  evidence 
against  the  validity  of  the  claim  thereby  attempted  to  be 
enforced."  There  is  an  allegation  in  the  complaint  that  the 
company  has  at  aU  times  denied  all  liability  to  pay  any  sum 
whatever  on  the  policy,  but  there  is  no  averment  that  any 
award  of  damages  by  arbitrators  has  been  made.  It  is  in- 
sisted that  such  an  award  was  essential  and  constituted  a 
condition  precedent  to  the  right  to  bring  an  action  on  the 
policy.  We  cannot  adopt  this  construction  of  the  instru- 
ment. The  next  preceding  clause  in  the  policy  provides,  in 
substance,  in  case  a  difference  shall  arise  touching  the 
amount  of  any  loss  or  damage,  it  shall  be  submitted  to  the 
judgment    of  arbitrators  mutually  chosen   to   determine 
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the  extent  or  amount  of  the  loss.  The  award  which  is  re- 
ferred to  in  the  seventeenth  clause  relates  to  the  case  of 
diflferences  between  the  parties  touching  the  amount  of  the 
loss,  and  has  no  reference  to  a  case  where  the  company 
denies  all  liability  or  obligation  to  pay.  The  award  was  to 
be  on  the  question  of  loss  or  damage,  where  difPerence 
should  arise,  and  this  may  be  possibly  a  condition  precedent 
to  sue  in  a  case  to  which  it  is  applicable ;  but  it  does  not 
apply  where  the  company  denies  all  liability  whatever  upon 
the  policy.  It  is  apparent  that  no  difference  of  opinion 
touching  the  ambunt  of  loss  could  arise  where  all  liability 
was  denied.  The  parties  might  weU  agree  to  submit  the 
amount  of  loss  in  case  of  a  disagreement  to  arbitrators,  yet 
not  be  willing  to  submit  the  question  of  the  liability  of  the 
company  to  such  a  board.  However  that  may  be,  it  is  clear 
that  the  parties  have  not  stipulated  to  submit  the  question 
of  the  liability  of  the  company  to  arbitrators  befoie  a  suit 
upon  the  poUcy  can  be  maintained  upon  it. 

The  effect  of  such  conditions  in  policies  of  insurance  has 
frequently  been  considered  by  courts,  and  we  know  of  no 
case  which  holds  that  a  stipulation  in  the  policy  to  arbitrate 
a  certain  matter  might  be  extended  so  as  to  embrace  other 
questions  not  fairly  within  such  stipulation.  See  Phwnix 
Ins.  Co.  V.  Badger^  63  Wis.  283 ;  Canfield  v.  Wateriown  F. 
Ins.  Co.  65  Wis.  419;  Oahwood  R.  Asso.  'O.  Mathhorne^  65 
Wis.  177. 

It  follows  from  these  views  that  the  order  of  the  circuit  \ 

court,  overruling  the  demurrer  to  the  complaint,  must  bo  { 

affirmed,  and  the  cause  be  remanded  for  further  proceed-  A 'v! 

ings  according  to  law. 

By  the  CovH. —  It  is  so  ordered.  • 
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Lee,  Bespondent|  vs.  Campbell  and  others,  Appellants. 

September  S^S^tember  tS,  1890. 

(1,  Jf)  Action,  tort  or  contractf  Erroneous  statement  of  counsel    (f,  S) 
Sale  of  (^lattds:  Etndence.    {$)  Appeal:  BiU  of  exceptions, 

1  A  complaint  alleged  that  defendants  agreed  to  purchase  about  85,000 
feet  of  logs  from  plaintiff  and  to  pay  him  therefor  $10  per  thousand 
feet ;  that  they  afterwards  pretended  to  purchase  said  logs  from  a 
third  person,  although  plaintiff  had  notified  them  that  he  was  the 
owner  and  forbade  such  purchase ;  that  the  logs  were  delivered  to 
defendants,  and  that  they  thereby  became  indebted  to  plaintiff  in 
the  simi  of  $357.10,  which  they  had  not  paid;  and  judgment  was 
demanded  for  that  siun.  Held,  that  the  action  was  upon  the  im- 
plied promise  to  pay  for  the  logs,  the  tort  being  waived. 

13.  In  such  action  evidence  that  defendants  agreed  to  pay  said  third  per- 
son $10  per  thousand  feet  for  the  logs,  is  sufficient  proof,  prima 
facie,  of  their  valua 

8.  Correspondence  between  the  parties  relative  to  the  purchase  of  logs, 
but  naming  a  mark  different  from  that  on  the  logs  in  controversy, 
was  admissible,  there  being  other  testimony  tending  to  show  that  it 
did,  in  fact,  relate  to  such  logs. 

4  An  erroneous  statement  by  plaintiff's  counsel,  at  the  commencement 
of  the  trial,  as  to  the  nature  of  the  action,  which  did  not  mislead 
the  defendant,  is  not  gi-ound  for  reversal  of  the  judgment 

5,  Where  the  bill  of  exceptions  is  not  certified  by  the  trial  judge  to  con- 
tain all  the  evidence,  it  will  be  presumed  that  every  fact  pleaded 
which  is  essential  to  support  the  judgment  was  proved  on  the  trial 

At 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

This  is  an  action  to  recover  the  value  of  about  35,000  feet 
of  pine  saw-logs.  It  is  alleged  in  the  complaint  that  the 
defendants  agreed  to  purchase  them  of  plaintiff,  and  to  pay 
him  therefor  $10  per  thousand  feet,  but  that  afterwards 
they  pretended  to  purchase  the  same  of  one  Lord,  although 
the  plaintiff  had  theretofore  notified  them  that  he  was  the 
owner  thereof,  and  forbade  them  to  purchase  the  logs  of 
any  other  person ;  that  the  logs  were  delivered  to  the.  de- 
fendants, June  18, 1888,  whereby  they  became  indebted  to 
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the  plaintiff  therefor  in  the  sum  ,of  $357.10,  which  they 
have  not  paid.  Judgment  is  demanded  for  that  sum,  and 
for  interest  and  costs.  The  answer  is  in  substance  a  denial 
of  the  material  allegations  of  the  complaint.  A  trial  re- 
sulted in  a  verdict  for  the  plaintiff  for  $107.25, —  presum- 
ably for  15,000  feet  at  $10  per  thousand, —  and  interest 
thereon  from  the  time  the  logs  were  delivered  to  defend- 
ants. A  motion  for  a  new  trial  was  denied,  and  judgment 
for  the  plaintiff  entered  pursuant  to  the  verdict.  The  case 
is  further  stated  in  the  opinion.  The  defendants  appeal 
from  the  judgment. 

For  the  appellants  there  was  a  brief  by  JTicks^  PhUlvps 
(&  Kleist,  and  oral  argument  by  M.  C.  PhUlipa, 

H,  TT.  Lee^  respondent,  in  person. 

Lyon,  J.  I,  There  is  a  controversy  as  to  the  nature  of 
the  action.  The  circuit  judge  held  it  to  be  an  action  em 
contractu^  brought  to  recover  the  value  of  the  logs  on  the 
implied  promise  of  the  defendants  to  pay  for  them  —  the 
tort  being  waived.  We  think  this  the  correct  construction 
of  the  complaint.  Since  the  case  of  Norden  -y.  JoneSy  33 
Wis.  600,  there  can  be  no  doubt  that  in  this  case  the  tort 
may  be  waived  and  an  action  maintained  on  the  implied 
assumpsit  for  the  value  of  the  logs. 

At  the  commencement  of  the  trial,  counsel  for  plaintiff 
stated,  in  substance,  that  he  understood  the  complaint  to 
state  a  cause  of  action  upon  contract,  and  further  that  he 
claimed  a  bargain  and  sale  of  the  logs  by  plaintiff  to  de- 
fendants, and  should  proceed  on  that  theory.  If  that  state- 
ment confines  the  plaintiff  to  a  recovery  upon  an  express 
contract  (and  we  think  it  does  not),  we  must  assume  that 
he  proved  such  express  contract,  for  the  reason  that  the  bill 
of  exceptions  is  not  certified  by  the  judge  to  contain  aU  the 
testimony.  There  is  a  certificate  of  the  official  reporter  to 
that  effect  following  the  certificate  of  the  judge  to  the  bill, 
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bat  that  is  of  no  value  or  Bignificance.  In  case  of  the  ab- 
sence of  such  certificate  of  the  judge,  the  presumption  is 
that  every  fact  pleaded  which  is  essential  to  support  the 
judgment  was  proved  on  the  trial. 

It  is  said  that  counsel  for  plaintiff  afterwards  claimed 
that  the  action  is  trover.  "We  think  the  fair  import  of  his 
language,  as  contained  in  the  biU  of  exceptions,  is  that  he 
did  not  claim  on  an  express  contract,  but  on  the  promise  of 
defendants  to  pay  for  the  logs  which  the  law  implies  from 
the  wrongful  conversion  of  them.  The  case  must  be  deter- 
mined, however,  upon  the  pleadings  and  proofs,  and  not  on 
any  mistaken  views  of  counsel  as  to  the  nature  of  the  action, 
which  did  not  mislead  the  defendants.  The  case  has  been 
fully  tried  as  an  action  ex  contractu^  and  the  defendants 
were  not  prejudiced  by  the  alleged  remarks  of  counseL 

Although,  for  the  reason  stated,  we  must  assume  that 
every  fact  essential  to  a  recovery  by  the  plaintiff  was  proved, 
it  should  be  observed  that  the  testimony  preserved  in  the 
bill  of  exceptions  tends  to  prove  all  such  facts.  It  tends  to 
prove  that  the  logs  in  question  were  wrongfully  cut  on 
plaintiff's  land  by  the  agent  of  Lord,  and  sold  and  delivered 
by  the  latter  to  the  defendants,  and  that  they  had  notice  '  /. 

before  they  paid  Lord  therefor  that  the  plaintiff  was  the 
owner  of  the  same.   Indeed,  it  is  neither  averred  nor  proved  .  ^ 

that  the  defendants  have  paid  Lord  therefor.  This  is  suflB- 
cient  to  support  the  verdict  and  judgment,  even  though  the 
defendants  never  agreed  with  plaintiff  for  the  purchase  of  ^ 

the  logs. 

11.  Certain  correspondence  between  the  parties  relative  >  | 

to  a  purchase  and  sale  of  logs,  but  naming  a  different  mark 
than  that  on  the  logs  in  controversy,  was  received  in  evi- 
dence, against  the  objection  of  defendants.  Other  testimony 
in  the  case  tends  to  show  that  the  correspondence  related 
to  the  logs  in  controversy,  notwithstanding  the  discrepancy  ; 

in  the  marks.    The  correspondence  is  not  very  material^  as 
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it  does  not  relate  to  the  implied  asaum^dt  upon  which  the 
judgment  rests.  But  were  it  material,  we  think  there  was 
no  error  m  admitting  it. 

The  action  is  for  the  value  of  the  logs,  so  far  as  it  rests  on 
the  implied  aasvmpdt  There  is  no  direct  allegation  of 
value  in  the  complaint.  But  the  testimony  contained  in  the 
bill  of  exceptions  tends  to  show  that  defendants  agreed  to 
pay  Lord  $10- per  1,000  feet  for  them.  This  is  sufficient 
proof,  prima  fade^  of  their  value. 

The  foregoing  views  dispose  of  all  the  errors  alleged  for 
reversal  adversely  to  the  defendants. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. N 


Smith,  Appellant,  vs.  Coleman,  Eespondent. 
September  2— September  2S,  1890, 

(i)  Parol  emdence  to  vary  written  contract  (f,  S)  Appeal:  Exceptions: 

Waiver, 

!»  A  writiDg  whereby  the  lessee  of  an  engine  agrees  to  accept  it  and 
keep  it  thirty  days  and  pay  a  specified  sum  per  day,  signed  only  by 
said  lessee  and  containing  no  agreements  on  the  part  of  the  lessors, 
does  not  preclude  parol  proof  that  such  lessors  warranted  the  engine 
to  be  in  good  repair  and  fit  to  perform  the  work  for  which  it  was 


2L  An  exception  to  the  whole  of  the  charge  to  the  jury  is  too  general  to 

be  available  on  appeal 
8.  The  right  to  appeal  from  an  order  is  waived  by  a  party  who  accepts 

the  costs  awarded  to  him  as  the  condition  upon  which  the  order 

was  granted. 

APPEAL  from  the  Cu*cuit  Court  for  Winnebago  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Taylor  as  a  part  of  the  opinion: 

The  appellant  brought  an  action  in  the  circuit  court 
against  the  respondent  upon  the  following  writing : 

"  Fond  du  Lac,  Aug.  29,  1883. 

''The  undersigned' agrees  to  accept  Case  enginCj  and 
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keep  same  thirty  days,  and  pay  $3.50  per  day,  return  it  to 
Fond  du  Lao  free  of  charge,  and  keep  same  in  repair.  Time 
it  is  undergoing  repairs  to  be  deducted. 

"  [Signed]  T.  A.  Colbman." 

On  the  trial,  the  plaintiff  established  by  his  evidence  that 
M.  "W.  Marshall  and  C.  H.  Marshall  were  the  owners  of  said 
Case  engine  at  the  time  said  memorandum  was  signed  by 
the  respondent,  Coleman^  and  that  said  memorandum  was 
delivered  to  them  by  Colernan  at  the  time  the  same  was 
dated,  and  that  at  the  time  the  same  was  dated  they  deUv- 
ered  the  engine  to  said  Coleman.  He  also  showed  that, 
previous  to  the  commencement  of  this  action,  the  said  Mar- 
shalls  had  assigned  to  him  all  their  rights  and  claims  aris- 
ing out  of  the  letting  of  said  engine  to  said  Colemcm. 

As  a  defense  to  the  action,  the  respondent,  Coleman^  an- 
swered, "  that,  at  the  time  the  defendant  signed  the  agree- 
ment set  forth  in  the  plaintiff's  complaint,  said  M.  "W.  and 
C.  H.  Marshall  represented  to  this  defendant  that  said  en- 
gine was  in  good  repair,  and  in  good  running  condition, 
and  would  do  the  work  for  which  the  defendant  hired  the 
same ;  that  defendant  took  said  engine  and  tried  to  run  it, 
but  it  would  not  run  and  would  not  do  the  work  for  which 
defendant  hired  it ;  that,  after  trying  the  same  three  days, 
the  defendant  notified  the  said  M.  "W.  and  C.  H.  Marshall 
that  said  engine  would  not  run,  and  was  out  of  repair,  and 
could  not  be  made  to  do  the  work  defendant  wanted  it  to 
do ;  that  said  engine  was  at  Oshkosh,  subject  to  their  order; 
that  said  M.  "W.  and  C.  H.  Marshall  ordered  defendant  to 
return  said  engine  to  them,  and  defendant  did  so.  Where- 
fore, the  defendant  demands  judgment  against  the  plaintiff 
that  the  plaintiff's  complaint  be  dismissed,  with  the  costs  of 
this  action," 

The  defendant  on  the  trial,  against  the  objections  of  the 
plaintiff,  gave  evidence  tending  to  prove  his  answer  in  all 
its  particulars.  No  other  witness  testified  on  the  part  of 
the  defendant.    The  plaintiff  introduced  C.  H.  Marshall^ 
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one  of  the  owners  of  the  engine,  who  testified  that  no  rep- 
resentations were  made  to  the  defendant  as  to  the  qualities 
or  condition  of  the  engine,  or  that  it  was  in  good  repair, 
and  that  the  defendant  examined  the  engine  before  he  took 
it  and  signed  the  memorandum ;  he  also  testified  that  the 
engine  was  in  good  order,  except  it  "  wanted  some  packing 
about  the  pumps, —  common  hemp  packing."  He  also  tes- 
tified that  he  did  not  direct  Coleman  to  return  the  engine, 
as  stated  by  him.  The  only  witnesses  examined  were  the 
defendant  on  his  own  behalf,  and  Marshall  on  behalf  of  the 
plaintiflF. 

The  case  was  submitted  to  the  jury  by  the  judge,  who 
instructed  them  in  substance  "  that  if  they  found  from  the 
evidence  that,  at  the  time  the  defendant  hired  the  engine, 
it  was  represented  to  him  by  the  Marshalls,  or  either  of 
them,  that  it  was  in  good  condition  and  would  do  the  work 
for  which  it  was  hired,  and  which  purpose  was  known  to 
the  Marshalls,  and  if  they  further  found  that  it  would  not 
do  the  work  and  was  practically  useless,  then  the  plaintiff 
could  not  recover."  There  was  no  exception  to  the  charge 
of  the  judge,  except  a  general  exception  to  the  whole  charge 
of  the  court.  The  jury  found  for  the  plaintiff,  and  assessed 
his  damages  at  six  cents. 

Before  judgment,  the  plaintiff  moved  to  set  aside  the  ver- 
dict and  for  a  new  trial.  The  motion  was  made  upon  the 
pleadings  and  files,  and  upon  the  pleadings  and  e\ddence 
taken  on  the  trial :  (1)  Because  the  verdict  is  perverse  and 
against  the  evidence,  and  damages  inadequate;  (2)  that  the 
verdict  is  contrary  to  law ;  (3)  that  the  court  erred  in  its 
charge  to  the  jury;  (4)  that  the  court  erred  in  admitting 
incompetent  and  immaterial  evidence  on  behalf  of  the  de- 
fendant on  the  trial.  This  motion  was  probably  denied, 
although  there  is  nothing  in  the  record  showing  the  fact, 
except  the  fact  that  judgment  was  entered  upon  the  ver- 
dict. 
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By  the  papers  and  files  returned  by  the  clerk  of  the  cir- 
cuit court  to  this  court,  it  appears  that  a  judgment  had  been 
entered  by  default  in  favor  of  the  plaintiff  and  against  the 
defendant,  for  the  sum  of  $123.70  damages,  and  $16  costs. 
This  judgment  is  dated  May  2, 1885,  and  is  signed  by  the 
clerk,  but  is  not  marked  as  filed  by  the  clerk  in  his  office 
until  the  13th  of  September,  1887.  The  papers  returned 
also  disclose  that,  upon  the  motion  of  the.  defendant,  this 
judgment  was  set  aside  and  vacated  by  an  order  of  the 
court  dated  December  15, 1887.  The  files  returned  contain 
affidavits  purporting  to  be  made  in  support  of  the  motion 
to  set  aside  said  judgment,  and  also  affidavits  in  opposition 
to  such  motion.  The  order  setting  aside  the  judgment  re- 
cites as  f oUows :  "  This  cause  coming  on  to  be  heard  upon 
the  order  to  show  cause  why  the  judgment  entered  and 
docketed  herein,  September  13,  1887,  in  favor  of  the  plaint- 
iff and  against  the  defendant,  should  not  be  set  aside  and 
vacated.  .  .  .  Ordered  that  the  said  judgment  be,  and  the 
same  is  hereby,  set  aside  and  vacated,  and  defendant  have 
leave  to  answer  herein  within  twenty  days  from  the  date 
hereof,  upon  payment  to  plaintiff  of  $13.70  costs,  such  costs  to 
be  paid  within  twenty  days  from  the  date  of  this  order,  and, 
if  not  so  paid,  then  this  order  to  be  void  and  of  no  effect 
and  said  judgment  to  remain  of  same  effect  as  though  this 
order  had  not  been  made." 

Charles  D.  Smithy  appellant,  in  person. 

For  the  respondent  there  was  a  brief  by  Williams^  Friend 
<b  Bright^  and  oral  argument  by  A.  H.  Bright. 

Tayloe,  J.  The  only  exception  taken  on  the  trial  and 
which  is  available  to  the  appellant  on  this  appeal  is  the 
exception  taken  to  the  introduction  of  the  evidence  on  the 
part  of  the  defendant  tending  to  show  that  the  plaintiff 
warranted  that  the  engine  Avas  in  good  repair  and  would 
perform  the  work  which  the  defendant  leased  it  for.    The 
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contention  on  the  part  of  the  plaintiff  is  that  the  written 
memorandum  which  was  signed  only  by  the  defendant  was 
conclusive  as  to  what  the  contract  between  the  parties  in 
relation  to  the  engine  was.  "We  think  the  learned  circuit 
judge  was  clearly  right  in  overruling  this  objection.  The 
evidence  offered  does  not  in  any  way  contradict  or  change 
the  writing  signed  by  the  defendant.  That  writing  con- 
tains no  contract  of  any  kind  on  the  part  of  the  plaintiff's 
assignors  in  relation  to  the  matter,  except  that  it  implies 
that  they  consented  that  the  defendant  should  have  the  use 
of  the  engine  for  thirty  days,  for  the  fixed  sum  of  $3.50  per 
day.  The  case  is  clearly  within  the  rule  laid  down  by  this 
court  in  the  cases  of  Red  Wing  Mfg.  Co.  v.  MoCy  62  Wis.  240 ; 
Eahn  V.  DooUttley  18  Wis.  196 ;  Irey  v.  Vanderhoofy  15  Wis. 
398;  Ballston  Spa  Bank  v.  Marine  Bamk,  16  Wis.  120,  136; 
JiUon  V.  OiXbert^  26  Wis.  637;  Green  v.  Batson,  71  Wis.  54; 
Merriam  v.  Field,  24  Wis.  640;  CoUette  v.  Weed,  68  Wis. 
428,  434;  and  Boothhy  v.  Scales,  27  Wis.  626. 

These  cases  fully  sustain  the  ruhng  of  the  learned  circuit 
judge  in  this  case.  The  ruling  is  not  in  conflict  with  the 
cases  in  this  court  which  hold  that  when  there  is  a  writ- 
ten contract  for  the  sale  of  chattels,  which  writing  contains 
an  express  warranty,  as  to  some  matter  in  regard  to  the 
thing  sold,  no  other  express  warranty  can  be  shown  by 
parol  proofs.  Merriam^  v.  Field,  24  Wis.  640 ;  Booiliby  v. 
Scales,  27  Wis.  626,  633.  In  the  case  at  bar,  the  written 
memorandum  was  not  signed  by  the  plaintifPs  assignors, 
and  it  contains  no  agreement  of  any  kind  on  their  part.  It 
is  clear,  therefore,  that  the  parol  evidence  offered  by  the 
defendant  tending  to  show  that  at  the  time  of  his  leasing 
the  engine,  and  as  a  consideration  for  his  so  doing,  they 
warranted  the  engine  to  be  in  good  repair  and  fit  to  per- 
form the  work  for  which  he  leased  it,  does  not  in  any  way 
contradict  or  vary  the  contract  on  the  part  of  the  defend- 
ant. 
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The  exception  to  the  instructions  given  by  the  learned 
judge  is  too  general  to  be  regarded  on  tliis  appeal.  There 
was  no  error  in  refusing  to  set  aside  the  verdict  and  grant 
a  new  trial.  There  was  certainly  suflBcient  evidence  to  sus- 
tain the  verdict,  notwithstanding  the  contradictory  evi- 
dence of  the  plaintiflPs  witness,  Marshall.  The  credibility 
of  the  two  witnesses  was  for  the  jury,  not  for  the  court. 
The  learned  circuit  judge  having  expressed  his  satisfaction 
with  the  verdict,  and  such  verdict  being  sustained  by  evi- 
dence, this  court  wiU  not  interfere. 

The  appellant  contends  that  this  court  should,  upon  this 
appeal,  pass  upon  the  question  of  the  right  of  the  circuit 
court  to  set  aside  the  judgment  taken  by  default  in  the  ac- 
tion. We  think  there  is  very  grave  doubt  as  to  the  right 
of  the  plaintiff  to  avail  himself  of  any  error,  if  there  be  any, 
in  setting  aside  such  judgment  on  his  appeal  from  this  judg- 
ment. It  is  doubtful  whether  the  record  in  the  case  brings 
before  this  court  the  proceedings  upon  the  motion  to  set 
aside  the  default  in  the  action.  But,  as  it  is  evident  from 
what  appears  in  this  record  that  the  appellant  must  have 
received  and  accepted  the  costs  awarded  to  him  by  the 
court  as  a  condition  of  opening  the  default  of  the  defendant, 
he  has  waived  any  right  to  complain  of  such  order.  Having 
received  from  the  defendant  the  benefit  of  the  order  on  his 
part,  he  cannot  object  to  the  defendant's  claiming  the  bene- 
fit of  the  same  order  on  his  part.  If  the  plaintiff  ever  had 
a  right  to  appeal  from  such  order,  he  has  waived  it  by  ac- 
cepting the  costs  awarded  to  him  as  the  condition  upon 
which  the  order  was  granted  to  the  defendant.  Cogswell 
V.  Colley^  22  Wis.  399;  Flanders  v.  Merrimac^  44  Wis.  621; 
Wehster-Glover  Z.  cfe  M.  Co.  v.  St.  Croix  Co.  71  Wis.  317, 
319. 

By  the  CovH. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Phillips,  Administratrix,  Eespondent,  vs.  The  Milwaukee 

&  NoBTHEBN  Eailroad  Company,  Appellant. 

September  £ — September  £3, 1890. 

BaUroada:  Killing  of  person  at  sidewalk  crossing:  Contributory  negli- 
gence: Failure  to  see  approaching  ears. 

PlaintifTs  intestate  was  last  seen  alive  walking  beside  a  switch  track 
in  defendant's  yard,  going  eastward  towards  a  street  which  crossed 
said  yard  from  north  to  south.  It  was  a  cold  and  stormy  day,  and 
he  had  a  shawl  about  his  head  and  ears.  His  dead  body  was  found 
on  the  switch  track  about  fifteen  feet  east  of  a  sidewalk  which  ran 
along  tlie  west  side  of  said  street  Blood  was  found  on  the  east  side 
of  that  sidewalk  and  thence  along  the  track  to  the  spot  where  the 
body  was  found.  He  had  been  struck  and  killed  by  cars  which  had 
passed  him  going  westward  and  had  then  been  pushed  upon  said 
switch  track  and  neghgently  left  to  run  eastward  unattended.  Upx>n 
the  evidence,  showing  the  foregoing  facts  among  others,  it  is  held 
that  the  jury  might  properly  have  found  that  the  deceased,  when 
struck  by  the  cars,  was  on  the  sidewalk,  where  he  bad  a  right  to  be, 
and  that  he  was  not  guilty  of  any  contributory  negligence  in  failing 
to  see  the  cars  as  they  approached  him. 

APPEAL  from  the  Circuit  Court  for  Winneha/jo  County. 

Action  to  recover  damages  for  the  death  of  the  plaintiff's 
intestate,  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant's  employees.  The  facts  are  sufficiently  stated 
in  the  opinion.  There  was  a  general  verdict  in  favor  of  the 
plaintiff,  assessing  her  damages  at  $833 ;  a  motion  for  a  new 
trial  was  denied ;  and  from  the  judgment  entered  on  the 
verdict  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Alfred  H.  Bright^ 
attorney,  and  Cka/rles  W.  Felker^  of  counsel,  and  oral  argu- 
ment by  Mr,  BHght,  To  the  point  that  one  who  goes  upon 
the  track  and  is  struck  by  a  train  which  is  in  plain  sight 
when  the  crossing  is  attempted,  cannot  recover  either  on 
the  presumption  that  he  looked  or  on  his  own  evidence  that 
he  did  look,  they  cited  Marland  v.  P.  cfe  Z.  K  li.  Co.  123 
Pa.  St.  487;  Penn.  li.  Co.  v.  Mooney,  126  id.  252;  Cm^^oU 
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V.  p.  R.  Co.  12  Weekly  Notes,  348;  Penn.  R.  Co.  v.  Rett, 
122  Pa.  St.  58;  Wilcox  v.  R.,  W.  c6  0.  R.  Co.  39  N.  T.  358; 
Gripj)en  v.  N.  T.  C.  R.  Co.  40  id.  35,  51;  Dcuois  v.  JV.  T. 
C.  <&  H.  R.  R.  Co.  47  id.  400;  Reynolds  v.  If.  T.  C.  <&  H. 
R.  R.  Co.  58  id.  248;  MitcheU  v.  iT.  T.  C.  tSs  H.  R.  R.  Co. 
64  id.  655;  ToTmm,  v.  S.,  B.  i&  N.  T.  R.  Co.  98  id.  198, 
204;  Bmton  v.  C.  R.  Co.  42  Iowa,  192;  Perux  v.  C,  R.  I. 
ds  P.  R.  Co.  63  id.  746;  Bloomfield  v.  B.  <Ss  W.  R.  Co.  74 
id.  607;  Cones  v.  C,  I.,  St.  L.  &  C.  R.  Co.  114  Ind.  328; 
Chicago  db  E.  I.  R.  Co.  v.  Hedges,  118  id.  5 ;  Chase  v.  M.  C. 
R.  Co.  78  Me.  346;  Rogstad  v.  St.  P.,  M.  <&  M.  R.  Co.  31 
Minn.  208;  Brown  v.  M.  <&  St.  P.  R.  Co.  22  id.  165, 167; 
SchofieU  V.  C,  M.  <&  St.  P.  R.  Co.  8  Fed.  Rep.  488;  S.  C. 
114  U.  S.  615;  Achtenhagen  v.  Watertown,  18  Wis.  331; 
Rothe  v.M.<SsSt.  P.  R.  Co.  21  id.  256;  Langhoff  v.  M.  <& 
P.  du  C.  R.  Co.  23  id.  43;  Schilling  v.  C,  M.  d:  St.  P.  R. 
Co.  71  id.  255. 

For  the  respondent  there  was  a  brief  by  Bouck  ds  Hil- 
ton and  Smith  ds  Schoetz,  and  oral  argument  by  Oahe  Bouck. 


0bt<At,  J.    In  the  city  of  Menasha  there  are  three  streets 
running  north  and  south,  viz. :  Milwaukee  street  and,  to- 
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wards  the  east,  Bacine  street  and  then  Appletori  street. 
The  raikoad  of  the  appellant  company,  commg  from  the 
west,  after  it  crosses  Milwaukee  street  runs  in  a  south- 
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easterly  direction  towards  Kacine  street,  and  then  crosses 
Kacine  and  Appleton  streets  in  a  due  easterly  direction. 
The  depot  grounds  lie  between  Milwaukee  and  Appleton 
streets,  and  the  depot  buildings  are  situated  between  Racine  < 
and  Appleton  streets.  From  some  distance  west  of  Racine 
street  there  is  a  main  switch  track  south  of  the  main  track, 
running  east  across  Racine  street ;  and  a  short  distance  east 
of  that  switch  there  is  another  switch  track  running  east, 
also  across  Racine  street,  and  some  distance  south  of  the 
other  switch  track.  The  deceased  hved  northwest  of  the 
company's  yard,  and  on  the  morning  of  the  4th  day  of 
April,  1887,  had  left  his  home  to  go  to  church  on  Appleton 
street,  southeast  of  the  yard,  through  the  company's  grounds, 
as  he  had  been  accustomed  to  do.  The  weather  was  cold 
and  stormy,  and  he  had  on  a  heavy  overcoat,  a  cap,  and  a 
shawl  about  his  face  and  head.  The  men  doing  the  switch- 
ing protected  themselves  by  staying  on  the  engine  when 
not  throwing  a  switch,  and  the  persons  usually  around  the 
depot  were  inside.  Five  loaded  cars  had  been  taken  from 
east  of  Racine  street,  and  two  of  them  were  cut  off  and 
kicked  west  on  the  main  line,  and  the  remaining  three  cars 
were  kicked  east  on  the  south  switch  track,  to  run  unat- 
tended over  Racine  street.  The  deceased  was  first  seen  by 
the  engineer  and  other  employees  walking  eastwardly  on 
the  main  track  west  of  the  switches,  and  then  again  further 
east  on  the  north  side  of  the  main  track,  and  then  lastly 
on  the  south  side  of  the  south  switch  track  going  tow^ards 
Racine  street.  He  was  met  and  passed  by  the  five  cars 
going  west.  There  was  a  sidewalk  on  the  west  side  of 
Racine  street  from  Third  street  south,  across  both  of  the 
switch  tracks  towards  the  north.  Soon  afterwards  the 
crushed  and  mangled  body  of  the  deceased  was  found 
partly  on  the  south  switch  track  about  fifteen  feet  east  of 
the  sidewalk.  The  upper  part  of  it  was  lying  south  of  the 
south  rail  and  the  feet  over  it.  Blood  was  found  on  the 
east  side  of  the  sidewalk  on  the  south  switch  track,  and 
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from  there  blood  was  trailed  along  on  the  track  to  where 
the  body  was  found.  Some  of  the  witnesses  of  the  defend- 
ant testified  to  seeing  one  or  two  drops  of  blood  about  fif- 
teen feet  west  of  the  sidewalk  on  the  track;  but  the  wit- 
nesses of  the  plaintiff  testified  that  they  examined  the  track 
for  blood  spots  at  that  place,  and  could  not  find  any.  The 
jury  had  the  right,  therefore,  to  treat  such  fact  as  unproved, 
as  they  evidently  did.  It  is  therefore  reasonable  to  sup- 
pose that  the  deceased  was  struck  by  the  cars  on  the  side- 
walk where  it  crosses  the  south  switch  track,  and  his  body 
dragged  to  where  it  was  found. 

There  being  no  witness  to  this  painful  accident,  how  the 
deceased  came  to  be  on  the  sidewalk  at  that  place,  and 
whether  walking  north  or  south  on  it,  must  be  determined, 
if  at  all,  by  circumstantial  evidence.  The  learned  counsel 
of  the  appellant  contends  that  it  is  unaccountable  how  the 
deceased  came  to  be  there,  and  that  it  is  entirely  a  matter 
of  conjecture.  That  may  be  so,  but  is  it  necessary  that  the 
plaintiff  account  for  his  being  on  the  sidewalk  at  that  time 
and  place?  If  it  is  shown  that  he  met  his  death  while  walk- 
ing on  the  sidewalk,  where  he  had  a  right  to  be,  that'is 
sufficient  for  the  plaintiff's  case,  and  it  is  incumbent  on  the 
defendant  to  show  that  he  was  guilty  of  any  want  of  ordi- 
nary care  in  placing  himself  in  that  position.  It  is  therefore 
incumbent  on  the  defendant  to  account  for  his  being  there, 
and  if  there  is  no  proof  of  it,  and  it  is  all  a  matter  of  con- 
jecture, then  it  follows  that  the  deceased  is  presumed  to 
have  placed  himself  where  he  was  killed,  with  due  care,  or 
at  least  without  any  want  of  ordinary  care.  The  learned 
counsel  says  in  his  brief :  "  Admitting  that  the  deceased  had 
reached  that  place  when  struck,  is  not  the  manner  of  his 
coming  there  left  to  conjecture?  But  verdicts  cannot  rest 
upon  conjecture."  The  verdict  in  this  case  does  not  rest  on 
any  conjecture  as  to  how  he  came  there.  The  verdict  for 
the  plaintiff  rests  rather  on  the  fact  alone  that  he  was  law- 
fully there,  where  he  had  a  right  to  be,  when  he  was  killed. 
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If  the  manner  of  his  coming  there  was  not  shown,  then  no 
negligence  of  the  deceased  could  be  predicated  upon  it. 
That  was  the  misfortune  of  the  defendant  and  not  of  the 
plaintiff.  "We  will  not,  therefore,  consider  the  plausibility 
or  otherwise  of  any  of  the  theories  of  the  learned  counsel 
as  to  how  the  deceased  came  to  the  place  where  he  was 
killed. 

The  main  and  important  question  is.  Was  he  struck  by 
the  cars  while  he  was  on  the  sidewalk?  It  seems  to  be  con- 
clusively shown  that  he  was  struck  and  killed  at  that  place. 
No  marks  of  blood  or  any  traces  of  his  presence  on  that 
track,  west  of  the  sidewalk,  were  found.  The  presumption 
is  that  he  was  struck  and  killed  where  the  first  blood  in 
that  direction  was  found,  which  was  on  the  sidewalk,  and 
that  he  was  dragged  by  the  car  to  where  his  bodj^  was 
found,  as  the  cars  were  going  in  that  direction.  There  is 
no  evidence  whatever  that  the  deceased  walked  on  the  track 
from  the  west  to  the  sidewalk,  and  it  is  reasonable  to  con- 
clude that  he  was  walking  in  the  direction  of  the  sidewalk, 
north  or  south,  for  this  is  the  ordinary  use  of  a  sidewalk. 
This  is  not  conjecture,  but  a  reasonable  inference  or  deduc- 
tion from  these  known  facts. ,  The  presumption  is  that  he 
was  making  the  ordinary  use  of  that  sidewalk  by  traveling 
on  it  when  he  was  struck  by  the  car.  It  would  not  be  a 
reasonable,  but  it  would  be  a  violent,  presumption  that  he 
came  to  the  sidewalk  from  the  north  while  walking  on  the 
defendant's  track.  He  would  be  a  trespasser,  and  do  that 
which  was  unlawful,  to  so  use  the  track,  and  this  cannot  be 
presumed.  So  far,  then,  the  negligence  of  the  deceased  is 
not  shown. 

The  only  other  evidence  of  his  want  of  care,  it  is  con- 
tended, was  the  fact  that  he  did  not  look  or  listen  before 
crossing  the  track  or  attempting  to  cross  it.  The  conten- 
tion of  the  learned  counsel  of  the  appellant  is  that  if  he 
had  looked  he  would  have  seen  the  cars  coming  towards 
that  point  from  the  west,  and  that  if  he  had  seen  them  it 
Vol.77— 28 
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was  negligence  on  his  part  to  attempt  to  cross  the  track  as 
he  did,  and  that  therefore  he  did  not  look,  and  that  he  was 
guilty  of  a  want  of  ordinary  care  in  not  doing  so.  This 
contention  is  correct  if  there  is  nothing  in  the  circumstances 
to  excuse  his  not  looking  or  his  not  seeing  the  cars  ap- 
proach, or  to  mitigate  the  consequences  of  such  omission. 
This  has  been  so  often  decided  by  this  court  that  I  need 
only  to  refer  to  the  cases  cited  in  the  appellant's  brief.  It 
is  said  that  he  ought  to  have  looked  west  for  the  approach 
of  these  cars.  Why  look  west,  any  more  than  east.  And 
perhaps  he  did  look  east,  and  seeing  none  he  attempted  to 
cross  over.  At  such  a  point,  where  a  great  deal  of  switch- 
ing is  done  in  all  directions,  out  of  as  weU  as  into  side 
tracks,  the  deceased  may  have  had  greater  reason  to  look 
east  for  the  approach  of  cars  at  that  time  than  in  the  op- 
posite direction.  Let  us  see.  He  had  been  met  by  the 
train  of  five  cars  attached  to  the  engine  just  before,  and 
had  stepped  off  the  track  for  them  to  pass.  It  is  not  known 
that  he  walked  on  the  track  after  that.  He  was  last  seen 
walking  some  distance  south  of  the  south  switch  track  to- 
wards Racine  street.  He  had  reason  to  suppose  that  the 
train  he  met  would  pass  on  towards  the  west  on  the  main 
track.  It  was  after  he  had  met  the  train  of  five  cars  going 
west  that  the  two  cars  had  been  detached  and  kicked  west 
on  the  main  track,  and  the  three  remaining  cars  had  been 
kicked  east  on  the  south  switch  track.  Those  occurrences 
took  place  behind  him,  and  he  probably  knew  nothing  of 
them.  He  might  have  well  supposed  that  the  train  would 
keep  on  westwardly,  or  at  least  that  it  would  not  return  to 
pass  down  the  south  side-track.  He  was  thus  deceived  and 
thrown  off  his  guard,  and  had  no  reason  to  expect  that  any 
of  those  cars  would  interfere  with  his  crossing  the  side-track 
on  the  sidewalk,  or  that  they  would  so  soon  be  sent  down 
that  track  without  any  one  to  look  after  them  or  to  take 
care  of  them.  The  jury  might  weU  have  excused  the  de- 
ceased from  looking  for  any  of  these  cars  on  the  south  side* 
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track  going  east  at  that  time,  and  have  found  that  he  was 
not  guilty  of  any  contributory  negligence,  under  these  pe- 
culiar circumstances.  This  view  of  the  case  is  justified  by 
the  late  cases  of  Ferguson  v.  TT.  C.  B.  Co.  63  Wis.  145,  and 
Duame  v.  C.  <&  N.  W.  E.  Co.  72  Wis.  523.  The  jury  may 
also  very  properly  have  considered  the  facts  that  it  was  a 
cold  and  stormy  day,  and  that  the  deceased  had  a  shawl 
about  his  head  and  ears,  which  might  have  interfered  to 
some  extent  with  his  seeing  as  well  as  hearing.  It  was  not 
a  day  for  taking  observations,  but  for  keeping  straight  on. 
The  employees  of  the  road  kept  themselves  protected  from 
the  weather  on  the  engine,  where  they  could  not  look  out 
for  these  wild  detached  cars  that  they  had  sent  down  the 
track,  or  warn  the  deceased  of  their  approach.  These  facts 
may  well  modify  the  rule  that  it  was  the  duty  of  the  de- 
ceased to  look  just  at  the  time  when  the  cars  were  near 
him.  It  may  be  that  he  had  looked  in  that  direction,  but 
when  these  detached  cars  had  not  yet  started  on  the  side- 
track. He  is  not  here  to  be  questioned  as  to  what  he  did 
or  did  not  do,  and  his  conduct  is  entitled  to  all  reasonable 
probabilities.  One  thing  is  certain, —  that  he  did  not  know 
that  these  cars  were  creeping  towards  and  so  near  him 
when  he  undertook  to  cross  the  track. 

We  think  the  jury  might  have  properly  found,  as  they 
did,  that  the  deceased  was  not  guilty  of  any  want  of  ordi- 
nary care,  under  the  circumstances  of  the  case,  that  con- 
tributed to  his  death. 

These  are  the  only  controverted  questions  in  the  case. 
The  learned  counsel  of  the  appellant  does  not  contend  that 
the  defendant  company  was  not  guilty  of  a  want  of  ordi- 
nary care  in  thus  sending  down  the  track  these  unguarded 
cars,  and  across  the  traveled  streets  of  the  city.  We  find 
no  errors  in  the  case. 

By  the  Cowi,. —  The  judgment  of  the  circuit  court  is 
afSrmed. 
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Baetlett,  Appellant,  vs.  Beakdmore  and  others,  Respond- 
ents. 

September  S — September  SS,  1890. 
Highways:  Dedication:  User:  OhstrucHons, 

1.  In  an  action  of  trespass  against  town  officers  who  had  torn  down  a 

fence  built  by  the  plaintiff,  the  evidence — showing,  among  other 
things,  that  the  fence  was  in  a  traveled  road,  and  that  the  plamtiff 
had  previously  built  other  fences  so  located  as  to  manifest  an  inten- 
tion to  dedicate  the  locv^s  in  quo  as  a  public  highway,  and  had  al- 
lowed it  to  be  used  as  such  for  many  years — is  Tield  to  sustain  a 
verdict  to  the  effect  that  the  fence  torn  down  was  in  a  public  high- 
way which  had  become  such  by  lawful  user. 

2.  One  of  the  questions  submitted  for  a  special  verdict  was, ''  Was  any 

part  of  the  fence  which  defendants  pulled  down  in  a  public  high- 
way which  had  become  such  by  lawful  user? "  Held,  that  there 
was  no  abuse  of  discretion  in  the  wording  of  the  question. 

8.  The  public  may  acquire  by  user  a  right  to  more  than  the  main  trav- 
eled track  of  a  road,  especially  where  the  owner  of  the  land  has 
manifested  an  intention  to  dedicate  to  the  public  a  highway  of  the 
usual  width. 

4  An  instruction  to  the  jury  that  to  constitute  a  valid  dedication  there 
must  be  an  actual  intent  to  dedicate,  "of  which  the  user  by  fiie 
public  is  evidence  and  no  more,  and  a  single  act  of  interruption  by 
the  owner  is  of  much  more  weight  upon  a  question  of  intention 
than  many  acts  of  enjoyment,"  is  held  to  have  been  properly  re- 
fused. 

5.  A  barbed-wire  fence  intentionally  placed  lengthwise  in  the  traveled 
portion  of  a  public  highway  is  an  obstruction  within  the  meaning 
of  sec.  1826,  R  S.,  and  may  be  removed  as  therein  provided. 

J  

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday  : 

It  is  undisputed  that  at  the  time  of  the  trial  the  plaintiff 
was  the  owner  of  the  E.  i  of  the  S.  W.  i  of  section  8,  town- 
ship 14,  range  16,  in  Winnebago  county,  and  had  been  for 
forty  years ;  that  the  north  line  of  his  land  was  the  south 
line  of  land  owned  by  Silas  M.  Allen,  and  subsequently  by 
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his  son  Timothy;  that  in  1849-50  a  state  road  was  laid  out 
and  opened  from  what  is  now  Berlin  to  Neenah,  which 
struck  the  west  line  of  said  section  8  at  the  quarter-post,  and 
ran  from  thence  east*  on  the  quarter-section  line  of  said  sec- 
tion to  a  point  designated  as  X,  and  from  thence  northeast- 
erly at  an  angle  of  about  forty-five  degrees,  and  ran  on 
towards  Neenah ;  that,  twenty  rods  west  of  the  point  X, 
there  commenced  a  public  highway  at  a  point  designated 
as  A,  in  the  center  of  the  state  road,  and  ran  from  thence 
south,  along  the  west  line  of  Ba/rUetPa  land ;  that  the  por- 
tion of  the  state  road  from  A  to  X  was  about  sixty-three 
feet  wide,  of  which  about  thirty  feet  was  on  BoHletfs 
land,  and  thirty-three  feet  on  Allen's  land;  that  travel  on 
that  portion  of  the  state  road  which  ran  northeasterly  from 
the  point  X  was  for  a  short  distance  abandoned,  many 

AIU.V 


i— 


t*Mti^ 


years  ago,  and  instead  thereof  the  travel  continued  directly 
east  from  the  point  X  for  a  distance  of  about  six  rods, 
where  the  road  fence  on  the  north  or  AUen's  side  of  the 
road,  turned  northeasterly;  that  upon  the  south  side  of 
said  state  road,  and  about  thirty  feet  from  saii  quarter- 
section  line,  and  for  a  distance  of  twenty-three  rods  and 
'  twenty  links  east  from  the  center  of  the  road  mentioned  as 
running  south,  Bartlett  mamtained  a  substantial  road  fence, 
the  east  end  of  which  was  constructed  of  pickets,  and  term- 
.inated  at  a  point  designated  as  E ;  that  from  thence  Baa^t- 
letC%  fence  ran  south  a  distance  of  ten  feet,  and  from  thence 
east  a  distance  of  ten  or  twelve  feet,  to  the  northwest  cor- 
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ner  of  his  barn ;  that  that  barn  was  sixty  feet  long,  east 
and  west ;  that  eighty-six  feet  and  four  inches  east  of  the 
barn  was  Ba/rUetS^  east  barn-yard  fence,  which  ran  from 
the  south  directly  north  to  a  point  'designated  as  F,  five 
feet  north  of  said  quarter-section  line,  which  point  F  was 
sixty-six  feet  from  the  road  fence  on  the  northwest  side  of 
the  road;  that  from  said  point  F  in  an  easterly  direction, 
for  a  distance  of  seventeen  feet,  and  from  thence  in  a  south- 
easterly direction  to  a  point  in  said  quarter-section  line  des- 
ignated as  G,  there  was  an  old  board  fence  wholly  on 
Allen's  land,  said  to  have  been  put  there  by  BarUett  in  1860 ; 
that  the  barn  doors  on  the  north  side  of  Bartlett's  barn 
were  about  twelve  feet  wide,  and  came  to  about  twelve  feet 
from  the  northwest  corner  of  the  barn,  and  about  thirty-six 
feet  from  the  northeast  comer  thereof;  that  in  1884  or  in 
1886,  Bartlett  built  a  barbed-wire  fence  from  the  point  des- 
ignated as  F,  at  the  north  end  of  the  barn-yard  fence  men- 
tioned, westerly,  and  a  Uttle  south  of  west,  for  a  distance 
of  124J  feet,  to  a  point  designated  as  B,  the  same  being  five 
feet  and  four  inches  south  of  the  quarter-section  Une,  and 
only  thirty-eight  feet  and  four  inches  from  the  road  fence 
on  the  north  side  of  the  road  at  that  point ;  that  sixty-five 
feet  of  the  easterly  end  of  that  wire  fence  was  on  Allen's 
land,  and  only  fifty-nine  and  one  half  feet  of  the  westerly 
end  of  it  was  on  Ba/rtleWs  land ;  that  the  point  so  desig- 
nated B  was  directly  north  from  said  barn  doors,  and 
thirty-three  feet  therefrom ;  that  said  wire  fence  was  torn 
down,  October  27,  1887,  by  the  defendants,  acting  as  town 
supervisors  and  overseer  of  highways,  for  which  this  action 
of  trespass  was  brought. 

The  defendants  justify  on  the  ground  that  the  portion  of 
said  wire  fence  on  BartletSs  land  was  an  unlawful  obstruc- 
tion of  said  highway.  The  jury  returned  a  special  verdict 
to  the  effect  that  aU  of  the  wire  fence  on  BarUetCB  land  so 
pulled  down  was  in  a  public  highway,  which  had  become 
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such  by  lawful  user,  and  that  if  the  plaintiflE  was  entitled  to 
recover  they  assessed  his  damages  at  $4.50.  The  court 
overruled  the  plaintiffs  motion  for  a  new  trial,  and  ordered 
judgment  for  the  defendants,  with  costs.  From  that  judg- 
ment the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Gary  cfe  Forwa/rd^ 
and  oral  argument  by  C.  II,  Forward. 

For  the  respondents  there  was  a  brief  by  Bouck  <&  Hilton^ 
and  oral  argument  by  6ahe  Bouck. 

Cassoday,  J.  A  former  judgment  in  this  action  was  re- 
versed for  error.    74  Wis.  485. 

The  evidence  as  to  the  exact  location  of  the  fence  in  front 
of  and  northeasterly  from  BarUetfa  barn  prior  to  the  con- 
struction of  the  wire  fence  in  question  is  considerably  mixed 
and  conflicting.  There  is  considerable  evidence  on  the  part 
of  the  plaintiff  tending  to  prove  that  as  early  as  1862  or 
1863,  hebuilt  a  board  fence  from  a  foot  or  so  east  of  the 
barn  door  directly  north  to  where  the  wire  fence  stood,  and 
from  thence  easterly,  on  substantially  the  same  line  occupied 
by  the  wire  fence,  to  the  old  board  fence  mentioned  in  the 
foregoing  statement ;  that  the  fence  so  running  north  from 
the  bam  was  not  stationary,  but  was  put  up  in  the  fall  and 
taken  down  in  the  spring,  and  sometimes  built  of  one  kind 
of  material  and  sometimes  of  another ;  that  "  sometimes  it 
commenced  at  a  post  a  few  feet  from  the  west  corner  of  the 
barn,  and  ran  northeast  to  the  corner  post  of  the  barbed- 
wire  fence  "  designated  B  in  the  foregoing  statement ;  that 
for  many  years  prior  to  the  construction  of  the  wire  fence, 
Bartlett  had  maintained  a  fence  of  some  kind  on  substan- 
tially the  same  line  where  the  wire  fence  was  located.    * 

On  the  contrary,  there  is  evidence  on  the  part  of  the  de- 
fendants tending  to  prove  that  such  old  fence  started  seven 
or  eight  feet  east  of  the  barn  door  and  ran  in  a  northeast- 
erly direction  untU  it  reached  the  point  designated  F  in  the 


Digitized  byVjOOQlC 


360  SUPREME  COUET  OF  WISCONSIN.       Vol. 

Bartlett  v&  Beardmore  and  oiliers. 

foregoing  statement,  or  until  it  struck  the  west  end  of  the 
old  fence  wholly  on  Allen's  land,  running  westerly  from 
said  point  F  somewhere  from  twenty  to  thirty-five  feet, 
and  which  was  some  fifty-five  to  sixty  feet  from  the  road 
fence  on  the  northwest  side  of  the  road ;  that  west  of  the 
fences  last  mentioned  there  was  no  fence  between  the  barn 
and  the  traveled  track  of  the  highway  prior  to  the  con- 
struction of  the  wire  fence ;  that  while  the  main  or  regu- 
larly traveled  track  was  always  north  of  where  the  wire 
fence  was  located,  yet  that  up  to  the  time  of  such  location 
there  had  from  time  to  time  been  pubhc  travel  over  the 
whole  of  the  land  where  that  portion  of  the  wire  fence  on 
BoHletfs  land  was  located,  and  that  this  was  especially 
true  in  the  spring  of  the  year,  when  the  main  traveled  track 
was  more  or  less  muddy. 

Such  evidence,  with  the  undisputed  facts  that  the  road  in 
question  was  a  part  of  the  pubUc  highway  from  "Winne- 
conne  to  Neenah,  and  had  been  for  forty  years ;  that  north- 
easterly from  the  point  designated  as  F,  as  well  as  westerly 
from  BartletCs  barn,  this  highway  was  regularly  fenced  out 
on  both  sides,  so  as  to  leave  a  space  of  from  sixty-three  to 
sixty-six  feet  wide  for  such  pubhc  highway, —  seems  to  be 
sufficient  to  sustain  the  verdict  to  the  effect  that  the  part 
of  the  wire  fence  on  BarUetCs  land  pulled  down  by  the  de- 
fendants was  in  the  pubUc  highway,  which  had  become 
such  by  lawful  user.  It  is  to  be  remembered  that  the 
plaintiff  expressly  sanctioned  the  validity  of  all  that  part 
of  the  highway  westerly  from  his  barn,  by  constructing  his 
road  fence  about  thirty  feet  south  of  his  north  line,  thus 
leaving  the  highway  about  four  rods  wide.  The  north  side 
of  his  barn  was  so  nearly  in  line  with  the  road  fence  he  so 
constructed  as  to  obviate  the  necessity  of  any  road  fence 
north  of  it.  Moreover,  it  is  to  be  observed  that  a  fence 
commencing  seven  or  eight  feet  east  of  the  barn  door,  and 
then  running  in  a  northeasterly  direction,  as  testified  to  by 
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witnesses  on  the  part  of  the  defense,  and  as  manifestly 
found  by  the  jury,  would  be  about  four  rods  from  the  road 
fence  on  the  northerly  side  of  the  road.  The  fact  that  the 
plaintiff  built  that  fence  in  that  place  and  in  that  direction, 
as  we  must  assume  he  did  from  the  verdict,  and  the  further 
fact  that  the  northeasterly  end  of  that  fence  was  on  Allen's 
land,  and  extended  from  there  to  the  point  designated  as 
F,  and  from  thence  southeasterly  to  BwrCietCs  north  line,  at 
the  point  designated  as  G  in  the  foregoing  statement,  seem 
to  be  sufficient  to  authorize  the  inference  that  in  building 
such  fences  in  such  directions  Bartlett  intended  to  dedicate 
so  much  of  his  land  to  the  public  highway  as  was  sufficient 
to  make  the  same  four  rods  wide,  or  thereabouts.  It  fol- 
lows that  the  court  properly  refused  to  direct  a  verdict  in 
favor  of  the  plaintiff. 

It  remains  to  be  determined  whether  there  was  any  ma- 
terial error  upon  the  trial.  The  learned  counsel  for  the 
plaintiff  excepts  to  the  form  of  the  question  submitted  to 
the  jury  in  these  words :  "  Was  any  part  of  the  fence  which 
the  defendants  pulled  down  in  a  public  highway  which  had 
become  such  by  lawful  user?  "  The  grounds  of  the  excep- 
tion are  that  it  did  not  present  the  question  in  issue ;  that 
it  called  for  a  conclusion  of  law  and  not  of  facts,  and  was 
in  effect  a  general  verdict.  We  have  often  held  that  the 
form  of  the  special  verdict  is  very  much  in  the  discretion 
of  the  trial  court.  There  does  not  appear  to  have  been 
any  abuse  of  discretion  in  the  wording  of  this  question. 

The  statutes  prescribe  that  "  all  public  highways  now  in 
use,  heretofore  laid  out  and  established  pursuant  to  law, 
and  all  roads  not  recorded  which  shall  have  been  or  shaU 
be  used  and  worked  as  public  highways  ten  years  or  more, 
shall  be  deemed  public  highways,  except "  in  certain  cases, 
not  here  material.  Sec.  1294,  E.  S.  Of  course  this  statute 
was  in  force  for  more  than  ten  years  prior  to  the  alleged 
trespass.    The  court  fully  instructed  the  jury  to  the  effect 
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that,  if  the  place  where  the  alleged  trespass  was  committed 
had  not  been  used  by  the  public  uninterruptedly  for  any 
ten  consecutive  years  prior  to  the  alleged  trespass,  then  it 
was  not  a  highway ;  that,  to  constitute  a  valid  dedication 
to  the  public,  there  must  be  an  intention  to  dedicate  by  the 
owner,  evidenced  by  the  requisite  public  user ;  that  a  dedi- 
cation by  mere  user  is  necessarily  confined  to  the  lands 
actually  used,  but  is  not  necessarily  limited  to  the  main 
traveled  path;  that  such  dedication  may  be  inferred  to 
extend  to  the  ordinary  width  of  highways,  unless  such  pre- 
sumption is  negatived  by  the  fact  of  a  fence  or  other  obstruc- 
tion which  excluded  the  public  therefrom-,  that  the  intention 
to  dedicate  may  be  inferred  from  the  acts  of  the  party  and 
the  surrounding  circumstances  as  proven,  including  silence, 
omissions,  or  commissions  on  the  part  of  BarUett.  Counsel 
cite  this  court  to  the  proposition  that  "  the  dedication,  of  a 
highway  by  user  is  necessarily  confined  to  the  lands  aot- 
uaUy  used."  YaUey  P.  <&  P.  Co.  v.  West,  58  Wis.  607. 
This  is  undoubtedly  the  rule  where  there  is  no  other  evi- 
dence of  dedication  but  mere  user.  Thus  it  is  said  in  a  late 
and  excellent  work  by  Judge  EUiott  and  his  son  that,  "  if 
the  right  to  the  way  depends  solely  upon  user,  then  the 
width  of  the  way  and  the  extent  of  the  servitude  is  meas- 
ured by  the  character  of  the  user,  for  the  easement  cannot 
be  broader  than  the  user."  Elliott,  Roads  &  Streets,  136. 
The  trial  court,  in  effect,  so  charged,  but  said,  in  the  same 
connection,  that  such  dedication  was  not  necessarily  limited 
to  the  main  traveled  path.  It  may  be  that  such  charge 
was  prejudicial  to  the  defendants,  since  it  is  very  manifest, 
from  the  facts  stated,  that  this  is  not  a  case  of  dedication 
solely  hy  user.  It  is  undisputed  that  the  plaintiff  dedicated 
the  south  half  of  a  portion  of  the  road  westerly  from  his 
bam  by  the  building  of  his  picket  fence  where  he  did.  So 
the  jury  manifestly  found  that  he  built  his  fences  north- 
easterly from  his  barn  in  such  a  way  as  to  induce  Allen  to 
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fence  out  the  road  four  rods  wide,  where  the  same  was 
wholly  on  his  land.  Counsel  seem  to  think  that  such  dedi- 
cation was  necessarily  confined  to  the  main  traveled  path, 
and  they  asked  an  instruction  to  the  effect  that  such  dedi- 
cation was  confined  to  such  lands  as  had  "  been  actually 
used  by  the  public  as  a  highway  without  interruption  for 
ten  years."  If  the  words,  "  without  interruption,"  apply 
only  to  the  absence  of  some  barrier  or  obstruction  to  travel, 
then  the  court,  in  eifect,  so  instructed.  If  they  imply  that 
such  user  must  have  been  continuous,  or  that  every  traveler 
upon  the  highway  passed  over  the  very  land  where  the 
wire  fence  was  located,  then  it  was  not  good  law,  and  was 
properly  rejected,  especially  since  there  was  here  something 
more  than  mere  user.  Most  country  roads  have  a  narrow 
beaten  track,  but  it  does  not  foUow  that  the  use  is  confined 
to  such  path.  Teams  must  pass  each  other,  arid  for  that 
purpose  must  necessarily  depart  from  the  main  traveled 
track.  So  when  such  track  is  muddy,  pubUc  convenience 
requires  departures  from  such  track.  "We  cannot  hold  that 
the  public  can  acquire  no  legal  right  to  such  sides  of  the 
main  traveled  track  by  such  ordinary  user.  On  the  con- 
trary, it  is  held  by  courts  of  high  authority  that  "  where  a 
highway  is  established  by  user  merely  over  a  tract  of  land 
of  the  usual  width  of  a  highway,  the  right  of  the  public  is 
not  limited  to  the  traveled  path,  but  such  user  is  evidence 
of  a  right  in  the  pubHc  to  use  the  whole  tract  as  a  highway 
by  widening  the  traveled  path,  or  otherwise,  as  the  in- 
creased travel  and  the  exigencies  of  the  public  may  require." 
Sprague  v.  Waite,  17  Pick.  309 ;  JSannum  v.  Beleheiiown^ 
19  Pick-  311 ;  Simmons  v.  Cornell,  1  R.  I.  519 ;  Cleveland  v. 
Cleveland^  12  Wend.  172.  Under  the  charge  of  the  couiii 
the  jury  were  required  to  find  for  the  plaintiff,  unless  they 
found  that  the  part  of  the  fence  pulled  down  stood  upon 
land  which  had  become  a  public  highway  by  ten  years'  act- 
ual user.    This  more  than  covered  the  request  of  the  plaint- 
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iff  to  charge,  in  effect,  that  there  was  no  presumption  that 
a  highway  established  by  user  was  four  rods  wide,  or  of  any 
particular  width,  and  hence  there  was  no  error  in  refusing 
such  request. 

Several  of  the  instructions  requested  were  either  given 
in  substance  in  the  general  charge  or  inapplicable,  to  the 
evidence,  or  related  to  matters  admitted  or  conceded  by 
all  and  hence  not  controverted,  and  therefore  properly  re- 
jected. 

The  learned  counsel  for  the  plaintiff  excepts  to  the  re- 
fusal of  the  court  to  give  an  instruction  in  the  language  of 
an  English  judge,  quoted  by  Cole,  J.,  in  Tujyper  v.  Huson^ 
46  Wis.  649,  to  the  effect  that  there  must  be  an  actual  in- 
tent to  dedicate,  "  of  which  the  user  by  the  public  is  evi- 
dence and  no  more ;  and  a  single  act  of  interruption  by  the 
owner  is  of  much  more  weight  upon  a  question  of  intention 
than  many  acts  of  enjoyment."  The  instruction  was  not 
strictly  applicable  to  the  case,  and  if  it  were  it  is  doubtful 
whether  the  court  should  have  charged  that  every^  act  of 
such  interruption  should  have  such  effect  as  a  matter  of 
law.  Many  temporary  interruptions  may  be  imagined, 
when  there  would  be  no  intention  to  obstruct  Besides,  it 
may  be  questionable  whether  the  proposition  is  strictly'ac- 
curate.  In  the  recent  work  of  Judge  EUiott  mentioned  it 
is  said :  "  If  the  acts  are  such  as  would  fairly  and  reason- 
ably lead  an  ordinarily  prudent  man  to  infer  an  intent  to 
dedicate,  and  they  are  so  received  and  acted  upon  by  the 
public,  the  owner  cannot,  after  acceptance  by  the  pubUc, 
recall  the  appropriation.  Regard  is  to  be  had  to  the  charac- 
ter and  effect  of  the  open  and  known  acts,  and  not  to  any 
latent  or  hidden  purpose.  If  the  open  and  known  acts  are 
of  such  a  character  as  to  induce  the  belief  that  the  owner 
intended  to  dedicate  the  way  to  public  use,  and  the  public 
and  individuals  act  upon  such  conduct,  proceed  as  if  there 
had  been  in  fact  a  dedication,  and  acquire  rights  which 
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would  be  lost  if  the  owner  were  allowed  to  reclaim  the 
land,  then  the  law  will  not  permit  him  to  a&sert  that  there 
was  no  intent  to  dedicate,  no  matter  what  may  have  been 
his  secret  intent."  Elliott,  Eoads  &  Streets,  92.  We  can- 
not say  that  the  refusal  to  instruct  as  requested  was  error. 

The  defense  was  based  upon  both  dedication  and  pre- 
scription, and  there  is  sufficient  evidence  in  the  case  to  sup- 
port the  defense  on  both  grounds.  The  use  by  the  public 
for  the  requisite  period,  in  the  absence  of  proof  to  the  con- 
trary, must  be  presumed  to  have  been  under  claim  of  right, 
without  proof  of  any  act  of  the  town  authorities  upon  the 
particular  land  in  dispute.  HaH  v.  Red  Ceda/r^  63  Wis.  639. 
A  public  highway,  established  by  dedication  or  prescription 
or  both,  stands  in  law  upon  the  same  footing  as  one  that 
has  been  legally  laid  out.  West  Bend  v.  Mann,  59  Wis.  69. 
It  follows  that  whoever  obstructs  any  highway  so  estab- 
lished by  dedication  or  prescription  or  both,  subjects  him- 
self to  the  forfeiture  prescribed  by  sec.  1326,  E.  S.  A 
barbed-wire  fence  intentionally  placed  nearly  lengthwise 
the  traveled  portion  of  a  public  highway  is  certainly  an 
obstruction,  within  the  meaning  of  that  section.  State  v. 
Leaver^  62  Wis.  387;  Pai^  v.  Albrecht,  72  Wis.  416.  It  is 
much  more  than  a  mere  encroachment,  within  the  meaning 
of  sec.  1330,  R  S.  We  find  no  material  error  in  the  rec- 
ord. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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In  KB  The  Oshkosh  Mutital  Fike  Insukancb  CoMPAirr. 

September  S  — -  September  £S,  1890, 

Insurance  companies:  Insolvency:  Injunction:  Receivers:  Dissolution, 

1.  Under  sees.  8218,  8219,  R  S.,  a  creditor  or  stockholder  of  an  insolvent 

insurance  corporation  may  maintain  an  action  to  restrain  the  exer- 
cise of  its  corporate  rights,  etc.,  for  the  appointment  of  a  receiver, 
and  to  close  up  the  business  of  the  corporation. 

2,  The  fact  that  a  dissolution  of  the  corporation  is  prayed  for  in  such 

action  does  not  impair  the  jurisdiction  of  the  court  to  grant  the  re- 
lief authorized  by  said  sections. 
8.  Such  an  action  having  been  commenced  and  an  injimction  granted 
and  a  receiver  appointed,  an  appUcation  by  the  attorney  general  for 
an  order  that  the  corporation  show  cause  why  its  business  should 
not  be  closed  and  a  receiver  appointed  was  properly  denied.  The 
attorney  general  might  become  a  party  to  the  pending  action  and 
ask  therein  for  a  dissolution  of  the  corporation,  which  might  then 
be  gi*anted,  and  all  the  ends  sought  might  thus  be  attained  without 
anoilier  independent  proceeding. 

APPEAL  from  the  Circuit  Court  for  Winnelago  County. 

The  appeal  is  from  an  order  denying  an  application  by 
the  attorney  general  for  an  order  that  the  Oshkosh  Mutual 
Fire  Insv/rdnce  Company  show  cause  why  its  business  should 
not  be  closed  and  a  receiver  appointed  for  that  purpose. 
An  action  had  previously  been  commenced  by  R.  McMillen 
and  others,  officers  and  directors  of  said  company,  for  a  dis- 
solution of  the  company,  an  injunction,  the  appointment  of 
a  receiver,  etc.    Other  facts  will  appear  from  the  opinion. 

For  the  appellant  there  was  a  brief  signed  hjHichs^  PhU- 
lips  <&  Kleist^  attorneys  for  creditors,  and  by  the  Attorn^ 
General^  and  the  cause  was  argued  orally  by  M.  C.  PhiUips 
and  Geo,  E,  Sutherlamd, 

For  the  respondent  C,  W.  Davis^  receiver  of  the  com- 
pany, there  was  a  brief  by  Finch  <&  Ba/rber^  and  oral  argu- 
ment hyChaHes  Ba/rber  and  Charles  W.  FelJcer. 
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Cole,  C.  J.  It  is  claimed  on  the  part  of  the  appellant 
that  the  action  instituted  by  E.  McMillen  and  others,  offi- 
cers and  board  of  directors  of  the  respondent,  and  all  the 
proceedings  therein,  were  unauthorized  and  void.  Is  that 
position  sound?  That  action  was  brought  to  adjust,  settle, 
and  wind  up  the  business  of  the  corporation.  The  plaint- 
iffs ask  for  an  injunction,  and  the  appointment  of  a  receiver 
to  take  charge  of  the  property  of  the  corporation,  convert 
its  assets  into  money,  collect  its  debts,  and  close  out  its 
affairs  under  the  direction  of  the  court.  A  dissolution  of 
the  corporation  is  asked  for.  From  the  complaint  and  the 
amendment  to  the  same,  which  we  understand  was  allowed 
before  the  application  of  the  attorney  general  was  heard, 
it- appears  that  in  that  case  the  plaintiffs  were  stockholders 
and  creditors  of  the  defendant.  It  also  appears  from  the 
complaint  that  the  defendant  was  insolvent  and  unable  to 
pay  its  debts,  though  that  fact  was  questioned  on  the  argu- 
ment. But,  without  dwelling  on  the  point,  we  must  say 
that  we  can  reach  no  other  conclusion  upon  the  matters  set 
forth  than  that  the  corporation  was  in  a  failing  condition 
and  was  unable  to  meet  its  just  debts.  This,  in  brief,  being 
the  case  presented,  is  it  correct  to  say  that  the  suit  thus 
instituted  by  the  officers  and  directors  of  the  corporation 
for  the  purpose  intended  was  entirely  unauthorized  by  our 
statutes,  and  that  all  the  4)roceedings  taken  thereunder 
were  void? 

It  seems  to  us  that  no  such  position  is  tenable  or  correct. 
It  is  true  the  defendant  professes  to  be  a  mutual  insmance 
company,  and,  it  is  said,  is  governed  by  different  rules  than 
those  which  are  applicable  to  strictly  stock  companies.  But 
it  is  undeniable  that  it  is  a  corporation  authorized  by  law 
and  organized  to  make  contracts  of  insurance.  The  com- 
plaint filed  by  its  officers  shows  that  it  had  become  insolv- 
ent or  was  unable  to  pay  its  debts.  Now,  sec.  3218,  K.  S., 
provides,  in  substance,  whenever  any  corporation  having 
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banking  powers,  or  authorized  by  law  to  make  insurance, 
shall  become  insolvent  or  unable  to  pay  its  debts,  or  shall 
neglect  or  refuse  to  pay  its  notes  or  evidences  of  debt  on 
demand,  or  shall  have  violated  any  of  the  provisions  of  its 
act  of  incorporation  or  any  law  binding  on  such  a  corpora- 
tion, any  court  having  jurisdiction  may  by  injunction  re- 
strain such  corporation  and  its  officers  from  exercising  any 
of  its  corporate  rights  and  privileges  or  franchises,  and 
from  collecting  or  receiving  any  debts  or  demands,  and 
from  paying  out  or  in  any  way  transferring  or  delivering 
to  any  person  any  of  the  money,  property,  or  effects  of  such 
corporation,  until  such  court  shall  otherwise  order.  The 
next  following  section  provides  that  the  injunction  may  be 
issued  upon  the  commencement  of  an  action  for  the  purpose 
of  closing  up  the  business  of  such  corporation  by  the  attor- 
ney general  in  the  name  of  the  state,  or  by  any  creditor  or 
stockholder  of  such  corporation,  or  at  any  time  thereafter 
upon  proof  of  the  facts  required  to  authorize  the  issuing  of 
the  same.  Sec.  3219,  K.  S.  The  court  may,  in  any  stage 
of  such  action,  appoint  one  or  more  receivers  to  take  charge 
of  the  property  and  eflfects  of  such  corporation,  to  collect 
its  debts  and  discharge  the  duties  imposed  upon  receivers 
in  other  cases,  subject  to  the  control  of  the  court. 

Here,  as  it  appears  to  us,  is  ample  power  given  the  court 
to  take  jurisdiction  of  the  cause,  grant  writs  of  injunction, 
and  appoint  receivers  at  the  suit  of  a  creditor  or  stock- 
holder, and  close  the  business  of  the  corporation.  But  it  is 
said  the  court  in  such  a  suit  wiU  have  no  power  to  decree  a 
dissolution  of  the  corporation.  But  this  objection  does  not 
go  to  the  jurisdiction  of  the  court  to  proceed  with  the  cause 
as  far  as  authorized  by  the  statut^.  Because  the  court  can- 
not grant  all  the  relief  asked  it  does  not  follow  that  it  has 
no  jurisdiction  to  grant  any  relief.  Indeed,  it  seems  almost 
too  plain  for  argument,  in  view  of  the  provisions  above 
cited,  that  the  suit  of  McMillen  and  others  against  the  de- 
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fendant  corporation  was  one  authorized  to  be  brought,  and 
that  the  proceedings  in  that  action  are  not  void,  even  if 
irregularities  in  the  same  have  intervened.  Whether  the 
complaint  in  the  action  or  fitcts  proven  justify  the  appoint- 
ment of  a  receiver,  is  a  question  not  before  us.  We  have 
merely  referred  to  the  case  to  show  that  the  court  had  juris- 
diction of  it,  and  had  power  to  appoint  a  receiver  in  it  on 
a  proper  case,  and  that  the  action  was  still  pending. 

At  this  stage  of  that  cause,  the  attorney  general  obtained 
an  order  from  the  circuit  court  directing  the  defendant  to 
show  cause  why  its  business  should  not  be  closed,  and  that 
a  receiver  be  appointed  to  take  charge  of  its  assets  for  the 
purpose  of  winding  up  its  aflfairs.  The  application  was  made 
under  sec.  1968,  R  S.,  which  authorizes  the  attorney  gen- 
eral, when  informed  by  the  commissioner  of  insurance  that 
he  is  satisfied,  from  an  examina,tion,  that  the  assets  of  an 
insurance  corporation  are  insufficient  to  justify  its  continu- 
ance in  business,  to  apply  to  the  circuit  court  of  the  county 
where  the  principal  office  of  the  corporation  is  located  for 
an  order  requiring  it  to  show  cause  why  its  business  should 
not  be  closed.  The  attorney  general  bases  his  application 
for  the  order  to  show  cause  upon  various  exhibits,  among 
which  are  the  records  and  files  in  the  case  of  McMillen  and 
others  against  the  defendant,  which  we  have  alhided  to.  On 
the  hearing  the  court  denied  the  application,  and  from  that 
order  this  appeal  is  taken« 

It  does  not  appear  upon  what  ground  or  for  what  reason 
the  court  below  denied  the  application,  nor  is  it  very  ma- 
terial to  know.  We  think  it  was  properly  denied,  because 
the  suit  by  the  attorney  general  was  unnecessary.  The 
attorney  general  might  become  a  party  to  the  pending  ac- 
tion of  McMiUen  and  others  against  the  defendant,  and  in 
that  suit  ajccomplish  all  the  ends  which  could  be  attained  in 
an  independent  action  brought  by  him  in  the  name  of  the 
state.  What  was  the  necessity  of  any  other  suit?  Differ- 
VOL.77— 24 
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ent  Suits  brought  to  secure  the  same  ends  are  always  con- 
sidered objectionable.  It  would  be  especially  so  in  this  liti- 
gation to  have  different  receivers  appointed  to  take  charge 
of  the  same  estate,  dispute  and  wrangle  over  its  control, 
disposition,  and  management,  and  increase  the  expense  and 
costs  of  settling  it  for  no  useful  purpose  whatever.  Confu- 
sion and  conflict  would  inevitably  arise  between  the  re- 
ceivers in  the  transaction  and  adjustment  of  the  affairs  of 
the  corporation,  and  this  is  to  be  avoided  if  possible. 

But  it  is  said  there  can  be  no  de^ee  dissolving  the  cor- 
poration in  the  pending  action,  which  is  desired.  But  if 
the  attorney  general  becomes  a  party  to  this  suit,  such  a 
dissolution  could  be  decreed,  if  consistent  with  the  facts 
proven  and  the  principles  of  equity.  It  will  be  noticed  that 
the  attorney  general  does  not  ask  in  his  application  that  the 
eourt  decree  a  dissolution  of  the  corporation,  but  that  the 
business  of  the  company  be  closed.  But  still,  in  such  a 
case,  the  court  is  expressly  authorized,  if  it  finds  that  the 
assets  and  funds  of  the  corporation  are  insuflBcient,  and  the 
interests  of  the  public  so  require,  to  decree  a  dissolution  of 
the  corporation.  Sec.  1968,  R  S.  But  the  same  relief  may 
be  granted  in  the  pending  action  if  the  attorney  general 
asks  for.  it  in  the  name  of  the  state. 

So,  in  any  possible  view  which  we  have  been  able  to  take 
of  the  question,  we  see  no  necessity  for  the  attorney  general 
instituting  another  independent  suit  to  close  up  the  business 
of  the  corporation,  and  settle  and  adjust  its  affairs.  Be- 
sides, it  appears  that  an  injunction  has  been  granted  in  the 
pending  suit,  restraining  the  corporation  from  carrying  on 
the  business  of  insurance,  and  a  receiver  has  been  appointed, 
who  has  employed  attorneys  under  the  authority  of  the 
court,  and  who  has  proceeded  to  coUect  assessments  and 
enforce  claims,  and  much  of  this  expense  and  labor  might 
go  for  naught  if  the  appUdation  of  the  attorney  general  were 
granted.  And,  as  we  cannot  see  that  the  public  interests 
or  the  rights  of  any  party  concerned  will  be  in  any  way 
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promoted  or  subserved  by  instituting  such  a  suit,  wl^en 
there  is  no  obstacle  to  the  attorney  general's  becoming  a 
party  to  the  pending  action,  and  htigating  all  matters  in 
that  action  which  are  undetermined,  we  think  the  order  of 
the  circuit  court  should  be  affirmed. 
By  the  Court. —  It  is  so  ordered. 


Winchell,  Kespondent,  vs.  Abbot  and  another.  Trustees, 

Appellants. 

September  S — September  S3, 1890, 

Railroads:  Injury  to  person  at  sidewalk  crossing:  Contributory  negl> 
gence:  Failure  to  look  and  listen:  Court  and  jury:  Absence  of  flag- 
man: Special  verdict:  Judgment 

1.  The  plaintiff  was  struck  and  injur^  by  defendants'  locomotive  on  a 
sidewalk  crossing  in  a  thickly  settled  portion  of  a  city.  It  was  in 
the  night-time  and  the  loccanotive  had  come  down  the  street  behind 
her,  going  in  the  same  direction.  The  track  curved  shai'ply  just 
before  crossing  the  sidewalk,  which  was  planked  continuously  on  a 
level  with  the  tops  of  the  raila  The  testimony  tended  to  show, 
among  other  things,  that  the  plaintiff  was  not  familiar  with  the 
locality  and  did  not  know  the  precise  position  of  the  crossing ;  that 
trees  and  telegraph  poles  between  the  track  and  the  sidewalk  ob- 
scured, to  some  extent,  her  view  of  the  track ;  and  that,  because  of 
the  curve,  the  light  from  the  head-light  did  not  fall  directly  upon 
her  until  the  locomotive  was  very  near  the  crossing.  Held  that, 
notwithstanding  a  special  finding  that  if  the  plaintiff  had  looked 
before  attempting  to  jorcea  the  track  she  could  have  seen  the  light 
from  the  head-light,  it  was  still  a  question  for  the  jury  whether  she 
was  guilty  of  any  contributory  negligence. 

2L  No  weight  can  be  given  to  a  finding  in  the  special  verdict  that  the 
defendants'  failure  to  have  a  light  or  a  flagman  at  the  crossing,  to 
warn  the  plaintiff  of  the  approaching  locomotive,  was  negligence. 
The  jury  was  not  competent  to  determine  that  proposition. 

a  But,  the  defendants'  negligence  in  failing  to  provide  proper  means 
for  securing  the  safety  of  persons  at  the  crossing  being  conclusively 
established,  the  court  should  base  its  judgment  ux>on  the  existence 
of  such  negligence,  although  there  is  no  valid  finding  to  that  effect 
in  the  special  verdict 
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APPEAL  from  the  Circuit  Court  for  Wirmebago  County. 

On  December  17, 1888,  at  about  8  o'clock  in  the  evening, 
the  plaintiff  was  run  against  and  injured  by  a  locomotiye 
^igine  on  a  raiboad  in  the  city  of  Oshkosh,  operated  by 
the  defendants  as  trustees.  She  brought  this  action  to  re- 
cover damages  for  such  injury. 

The  defendants'  raikoad  extends  through  the  city  of  Osh- 
kosh, north  and  south.  It  enters  Division  street  from  the 
north,  at  the  north  end  of  the  street,  probably  half  a  mile 
or  more  north  of  the  place  of  the  accident,  and  runs  south 
along  the  street  nearly  to  the  point  where  plaintiff  was 
injured.  It  then  curves  t6  the  east  entirely  across  the 
street  and  east  sidewalk  thereof.  It  crosses  the  sidewalk 
at  an  angle  so  acute  that  from  the  point  where  the  east  rail 
of  the  track  intersects  the  sidewalk  to  where  the  west  rail 
leaves  it  is  fifty-two  feet.  The  crossing  is  all  planked,  mak- 
ing a  continuous  sidewalk  level  with  the  tops  of  the  rails, 
with  uo  break  except  a  groove,  perhaps  an  inch  and  a  half 
wide,  inside  each  rail  for  the  flanges  of  the  engine  and  car 
wheels  to  run  in. 

Immediately  before  the  accident,  plaintiff  came  west  on 
Polk  street  (which  is  the  last  street  crossed  by  the  track 
before  it  so  curves  east)  to  Division  street,  and  turned  down 
that  street  on  the  east  sidewalk  thereof,  going  in  the  direc- 
tion of  her  home.  She  had  a  bundle  on  one  arm  and  a 
basket  on  the  other.  The  contents  of  these  were  clothing 
she  had  received  from  a  customer  and  was  taking  to  her 
own  home  to  wash  —  she  being  a  laundress.  She  estimated 
the  weight  of  these  two  packages  at  about  forty  pounds. 
When  on  the  crossing,  she  was  struck  by  a  passing  locomo- 
tive, which  she  did  not  see  until  she  was  struck,  and  received 
the  injury  complained^pf .  The  crossing  is  in  a  thickly  set- 
tled portion  of  the  city,  near  the  business  center  thereof. 

The  jury  returned  a  special  verdict,  which  is  as  follows : 
"  (1)  Were  the  defendants  or  their  employees  guilty  of  neg- 
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ligence  that  caused  the  injury  to  the  plaintiff?  Answer. 
Yes.  (2)  If  you  answer  the  foregoing  question  *  Yes,'  state 
in  what  the  negligence  consisted.  A.  In  not  having  a  light 
Or  flagman  to  warn  people  there  was  danger.  (3)  Was  the 
plaintiff  guilty  of  want  of  ordinary  care  or  prudence  that 
contributed  to  the  injury?  A.  No.  (4)  Could  the  engineer 
or  fireman  have  seen  the  plaintiff  before  the  locomotive 
turned  on  the  curve?  A.  No.  (5)  Immediately  preceding 
the  accident  when  the  plaintiff  was  injured,  was  the  bell 
being  continuously  rung  as  the  train  passed  down  Divisioa 
street?  A.  Yes.  (6)  At  what  rate  of  speed  was  the  train 
running  when  the  plaintiff  was  struck  and  injured?  A.  Six 
miles.  (7)  JSad  the  plaintiff^  before  she  attempted  to  go 
across  the  crossing,  looked,  could  she  have  seen  the  light 
from  the  head-light  of  the  locomotive?  A  Yes.  (8)  When 
the  plaintiff  was  struck  by  the  cow-catcher  of  the  locomo- 
tive, was  she  upon  the  crossing,  or  upon  the  railway  track 
of  the  defendants  south  of  the  crossing?  A.  On  the  cross- 
ing. (Ninth  question  immaterial,  and  not  answered.)  (10)  If 
the  plaintiff  is  entitled  to  judgment,  at  what  sum  do  you 
assess  her  damages?  A.  $1,100.'*  A  motion  by  the  defend- 
ants f6r  a  new  trial  was  denied,  and  judgment  for  the 
plaintiff  entered  pursuant  to  the  verdict,  from  which  judg- 
ment the  defendants  appeal. 

For  the  appellants  there  was  a  brief  signed  by  ClioHea  W. 
Fdker^  attorney,  and  Howwtd  Morris^  of  counsel,  and  oral 
argument  by  Mr.  Fdker. 

For  the  respondent  there  was  a  brief  by  JEaton  <&  Weed^ 
and  oral  argument  by  M.  H.  Eaton. 

Ltow,  J.  The  only  question  argued  by  counsel,  and  the 
only  one  to  be  determined  on  this  appeal,  is,  Does  the  spe- 
cial verdict  support  the  judgment  for  the  plaintiff?  It  is 
maintained  by  counsel  for 'defendants  that  it  fails  to  do  so^ 
because  (1)  it  establishes  the  fact  that  the  plaintiff  was 
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guilty  of  negligence  which  contributed  directly  to  the  in- 
jury she  received ;  and  (2)  it  demonstrates  that  the  defend- 
ants exercised  reasonable  care  and  diligence  to  avoid  the 
injury. 

.  1.  The  first  proposition  is  based  upon  the  answer  to  the 
seventh  question  in  the  special  verdict,  which  is  that,  had 
the  plaintiff  looked  before .  she  attempted  to  cross  the  rail- 
road track,  she  could  have  seen  the  light  from  the  head- 
light of  the  locomotive  which  ran  against  her.  But  the  tes- 
timony tends  to  show  that,  because  of  the  curve  in  the 
track  (which  defendant's  engineer  testified  is  a  sharp  one), 
such  light  did  not  fall  directly  upon  the  plaintiff  until  the 
locomotive  was  very  near  the  crossing.  Also  that  there 
were  trees  and  telegraph  poles  between  the  track  and  side- 
walk, which  to  some  extent  obscured  her  view  of  the  track 
nearly  to  the  crossing.  It  also  tends  to  show  that  the 
plaintiff  was  not  familiar  with  that  portion  of  Division  street. 
She  had  been  there  but  a  few  times  since  the  railroad  was 
constructed,  and  not  at  aU  for  two  or  three  years  before  she 
was  injured.  She  knew  the  railroad  crossed  the  sidewalk 
in  that  vicinity,  but  did  not  know  the  precise  location  of  the 
crossing.  Considering  these  circumstances,  and,  further, 
that  the  injury  was  inflicted  at  night  and  probably  imme- 
diately after  the  plaintiff  reached  the  track  —  presumably 
before  she  had  time  to  realize  the  peril  of  her  situation,  or 
comprehend  what  she  should  do  to  avoid  it, —  it  seems  very 
clear  that  the  question  of  her  negligence,  notwithstanding 
the  seventh  finding  in  the  special  verdict,  was  still  a  ques- 
tion of  fact  for  the  jury,  and  that  they  might  properly  find 
from  the  testimony  that  the  case  is  an  exception  to  the  gen- 
eral rule  that  a  person  approaching  a  railroad  crossing  must 
look  and  listen  for  trains, —  stopping  for  that  purpose  under 
some  circumstances, —  before  he  attempts  to  cross,  or  he  is 
negligent.  See  Phillips  v.  M.  <&  -ZT.  JS.  Cfe.,  antey  p.  349. 
We  conclude,  therefore,  that  the  finding  which  acquits  the 
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plaintiflf  of  negligence  contributing  to  her  injury  is  sup- 
ported by  the  testimony  and  should  not  be  disturbed. 

2.  In  running  its  locomotive  across  the  sidewalk,  did  the 
•defendants,  under  all  the  circumstances  of  the  case,  exer- 
oise  proper  care  to  avoid  injuring  the  plaintiff?  It  is  set- 
tled by  the  special  verdict  that  the  locomotive  was  running 
at  the  rate  of  six  miles  an  hour,  and  the  bell  thereon  was 
being  rung  continuously  before  and  while  crossing  the  side- 
walk. This  was  a  compliance  with  the  requirements  of  the 
statute  in  those  particulars.  E.  S.  sec.  1809.  It  is  quite 
■evident  that  neither  the  fireman  nor  engineer  could  have 
seen  the  plaintiff  on  the  sidewalk  before  the  locomotive 
turned  the  curve,  for  the  light  from  the  head-light  did  not 
fall  upon  her,  and  after  that  time  it  was  doubtless  impossi- 
ble to  stop  the  engine  before  crossing  the  sidewalk.  Hence, 
if  any  fact  is  found  in  the  special  verdict  which  charges  the 
defendants  with  negligence,  it  is  their  failure  to  have  at  the 
<5rossing  a  light  or  flagman  to  warn  the  plaintiff  of  the  ap- 
proach of  the  locomotive.  The  jury  found  that  such  fail- 
ure was  negligence.  On  the  authority  of  JETeddles  v.  G.  <& 
N.  W.  R.  Co,  Y4  Wis.  239,  which  is  in  accord  with  the 
great  weight  of  authority  elsewhere,  the  jury  were  not 
competent  to  determine  that  proposition.  Many  of  the 
adjudications  on  the  subject  are  referred  to  by  Mr.  Jus- 
tice Cassodat  in  the  opinion  in  that  case.  True,  in  TTm- 
stanley  v.  01,  M.  <&  St.  P.  R.  Co.  Y2  Wis.  375,  it  is  sug- 
gested in  the  opinion  by  Mr.  Justice  Obton  that  the  question 
of  the  obligation  of  a  railway  company  to  observe  such  ex- 
traordinary precautions  in  very  dangerous  places  may  be 
for  the  jury ;  but,  after  a  thorough  examination  of  the  sub- 
ject in  the  Heddles  Case^  we  all  reached  the  conclusion  that 
the  question  cannot  properly  be  submitted  to  the  jury. 
The  rule  adopted  in  the  latter  case  is  clearly  stated  in  an 
extract  there  made  from  the  opinion  by  Finch,  J.,  in  HougJv- 
hirk  V.  D.  <&  H.  Ca/ndl  Co.  92  N.  Y.  219,  which  will  bear 
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repetition  here.  It  is  as  follows :  "  The  tBct  [of  the  pres- 
enc5e  or  absence  of  a  flagman]  may  be  proven  as  one  of  the 
circumstances  under  which  the  train  was  moved,  and  by 
which  the  degree  of  care  requisite  in  its  handling  and  run- 
ning may  be  affected,  so  that  the  question  never  is  whether 
there  should  have  been  a  flagman,  or  one  ought  to  have 
been  stationed  at  the  crossing,  but  whether,  in  view  of  his 
presence  or  absence,  the  train  was  moved  with  prudence  or 
negligence."  Although,  in  the  above  case,  the  question  re- 
lated only  to  the  employment  of  a  flagman,  yet,  manifestly, 
the  same  rule  applies  to  any  case  in  which  it  is  claimed  the 
railway  company  ought  to  maintain,  at  highway  crossings, 
any  extraordinary  precautions,  not  specially  required  by 
statute,  for  the  protection  of  travelers  on  such  highways. 

It  follows  that  no  weight  can  properly  be  given  to  the 
finding  that  the  failure  of  defendants  to  have  a  light  or 
flagman  at  the  sidewalk  crossing,  to  warn  plaintiff  of  the 
approach  of  the  locomotive,  is  negligence ;  but  there  stiU 
remains  a  finding  that  such  failure  caused  the  injury  to  the 
plaintiff.  Such  is  the  obvious  effect  of  the  first  and  second 
findings  in  the  special  verdict,  considered  together ;  that  is 
to  say,  the  jury  found  therein  two  facts :  (1)  That  the  fail- 
ure to  have  at  the  crossing  either  a  light  or  flagman  to 
warn  plaintiff  of  her  danger  caused  the  injury  complained 
of;  and  (2)  that  such  failure  was  negligence.  The  jury  were 
competent  to  determine  the  first  proposition;  hence  the 
fact  thus  found  is  a  verity  in  the  case.  The  finding  of  the 
other  proposition  is,  as  we  have  seen,  ineffectual  for  any 
purpose.  Hence,  there  is  no  sufficient  authorized  finding 
in  the  special  verdict  that  the  defendants  were  guilty  of 
negligence  which  caused  the  injury. 

But  there  is  another  feature  of  the  case  which,  in  our 
opinion,  supplies  the  defect  in  the  verdict.  The  undisputed 
evidence  proves  that  the  sidewalk  crossing  was  a  peculiarly 
dangerous  one,  especially  to  the  plaintiff,  who,  burdened 
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with  packages,  was  passing  over  it  in  the  darkness  of  the  I 

evening,  going  in  the  same  direction  with  the  locomotive, 
without  any  accurate  knowledge  of  the  exact  location  of 
the  track.  Her  only  protection  from  injury  was  the  watch- 
fulness of  the  engineer  and  fireman  on  the  locomotive,  and, 
by  reason  of  the  trees,  telegraph  poles,  and  curve  in  the 
track,  their  vigilance  was  entirely  inadequate  to  protect  her. 
It  is  clear  that,  in  view  of  these  conditions,  it  was  the  duty 
of  the  defendants*  to  provide  some  other  means  to  secure 
her  safety.  Because  they  failed  to  do  so  the  plaintiff  was 
injured,  for  it  is  a  verity  in  the  case  that  she  was  in.  the  ex- 
ercise of  proper  care.  Such  failure  is  negligence,  and,  the 
negligence  being  conclusively  established,  the  court  properly 
may,  and  should,  base  its  judgment  upon  the  existence 
thereof,  although  there  is  no  valid  finding  to  that  effect  in 
the  special  verdict.  Such  is  the  rule  in  this  state  firmly 
established  by  many  adjudications  of  this  court. 

In  the  HeddZea  Case  it  was  not  conclusively  proved  that 
it  was  the  duty  of  the  railway  company  to  provide  any  ad- 
ditional precautions  for  the  safety  of  travelers  on  the  cross- 
ing. This  fact  distinguishes  that  from  the  present  case. 
The  jury  found  that  the  absence  of  a  light  or  flagman  on 
the  crossing  caused  the  injury  complained  of.  These  were 
probably  named  because  they  are  the  usual  appliances  in 
such  cases.  Doubtless  the  use  of  other  precautions  instead, 
equivalent  to  these,  would  fulfil  all  legal  requirements. 

By  ike  GovH. —  The  judgment  of  the  circuit  court  is 
afKrmed* 

Cassoday,  J.  The  finding  of  the  jury  as  to  the  defend- 
ants' negligence  should  be  construed  and  considered  in*con- 
nection  with  all  the  undisputed  facts  and  circumstances  in 
the  case.  StWAag  v.  Thorp,  64  Wis.  536,  537.  When  so 
construed  and  considered,  the  finding  of  the  defendants' 
negligence  seems  to  be  sustained*    The  mere  fact  that  one 
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of  the  findings  is  to  the  eflfect  that  the  defendants'  negh- 
gence  consisted  in  the  absence  of  a  light  or  flagman  did  not 
destroy  the  force  of  the  other  undisputed  facts  and  circum- 
stances as  evidence ;  and  hence  the  finding  of  the  defend- 
ants' negligence  is  sustained  by  the  evidence,  and  the  judg- 
ment is  properly  aflBrmed. 


Blewett  and  another,  Eespondents,  vs.  Gatnob,  Appellant. 

September  4 — September  ISS,  1890. 

(i)  Pleading:  Account  stated:  Payment:  Burden  of  proof ,  {2,  S)  Partner- 
ship: Settlement  by  one  partner:  Evidence:  Judgment,  {4)  Opening 
case  for  furtlier  emdenoe:  Discretion. 

1.  In  an  action  to  recover  a  balance  alleged  to  be  due  upon  a  contract 

for  loggings  where  the  defendant  admitted  that  the  amount  of  work 
done  and  the  agreed  price  therefor  were  as  alleged,  but  pleaded  pay- 
ment in  full,  an  allegation  of  the  complaint  that  an  accounting  had 
been  had  and  a  balance  found  due  the  plaintifts,  which  the  defend- 
ant agreed  to  pay,  is  held  to  be  merely  an  admission  of  part  pay- 
ment and  not  to  make  the  action  one  solely  upon  an  accoimt  stated. 
The  burden  was  therefore  upon  the  defendant  to  prove  payment  in 
full,  and  not  upon  the  plaintiffs  to  prove  the  accoimting. 

2.  The  evidence  in  this  case — showing,  among  other  things,  that  one  of 

the  plaintiffs  testified  there  had  been  no  settiement  in  full  of  the 
claims  in  suit,  and  that  the  other  plaintiff,  his  partner,  who  w^as 
clearly  in  the  interest  and  to  a  considerable  extent  under  the  cod- 
trol  of  the  defendant,  testified  that  he  had  made  such  a  settiement 
with  the  defendant  and  given  a  receipt  in  full  (which  was  not  pro- 
duced), but  was  unable  or  imwilling  to  state  what  claims  were  al- 
lowed in  such  settiement  on  either  side — is  field  to  sxistain  a  finding 
of  the  trial  court  that  no  settiement  in  full  had  been  made. 

8^  The  respective  interests  of  the  plaintiffs,  as  between  themselves,  in 
the  claims  in  suit  not  being  shown  by  the  evidence,  the  fact  that 
one  of  them  testified  that  such  claims  had  been  settied  does  not 
limit  the  judgment  to  one  half  of  the  amoimt  thereof, 

4  A  motion  to  have  a  case  reopened,  after  a  referee  has  reported,  for 
the  receipt  of  further  testimony  is  one  peculiarly  addressed  to  the 
discretion  of  the  trial  judge,  and  his  determination  is  conclusive  nn- 
leee  it  clearly  appears  that  injustice  will  be  done  thereby. 
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APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Taylor  as  a  part  of  the  opinion : 

This  action  was  commenced  originally  by  Edmund  Blew- 
ett against  Jcmies  Oaynor  to  recover  for  the  sum  claimed  to 
be  due  Blewett  from  said  Gaynor  upon  a  written  contract 
signed  by  the  said  Blewett  and  Gaynor  for  cutting  and  put- 
ting in  the  river  a  larg^  quantity  of  pine  logs  in  the  winters 
of  1883-4  and  of  1884-5.  After  this  action  was  commenced 
the  defendant  claimed  that  the  contract  was  in  fact  made 
by  Blewett  and  Patrick  Gaynor ^  a  brother  of  James  Gatj- 
noTy  of  the  one  part,  and  himself  of  the  other  part ;  and 
thereupon  such  proceedings  were  had  in  the  action  that  the 
said  Patrick  Gaynor  was  made  a  co-plaintiff  with  Blewett; 
and  for  the  purposes  of  this  action  and  of  this  ai)i)eal  the 
said  plaintiffs,  Blewett  and  Patrick  Gaynor^  must  be  con- 
sidered as  the  joint  makers  of  the  contract  sued  ni>on,  and 
the  money,  if  any,  due  upon  said  contract  must  be  consid- 
ered as  due  to  the  plaintiffs  jointlj^. 

The  complaint  sets  up  two  causes  of  action, —  one  for  the 
balances  claimed  to  be  due  for  cutting  and  putting  in  logs 
in  the  winter  of  1883-4,  and  in  the  winter  of  1884-5;  and 
a  second  cause  of  action  to  recover  damages  of  the  defend- 
ant for  preventing  the  plaintiffs  from  cutting  and  putting 
in  other  logs  in  the  winter  of  1884-5.  This  second  cause 
of  action  is  not  involved  in  this  appeal,  as  the  trial  court 
found  against  the  plaintiffs  as  to  that  cause  of  action^  and 
no  appeal  is  taken  by  the  plaintiffs  from  the  judgment  ren- 
dered in  the  action.  The  following  is  a  copy  of  the  contract 
upon  which  the  action  is  brought,  omitting  the  descriptions 
of  the  lands  from  which  the  logs  were  to  be  cut : 

"  This  agreement,  made  and  entered  into  this da>' 

of  November,  1883,  by  and  between  Patrick  Gaynor^  of 
Chippewa  Falls,  Wisconsin,  and  Edmund  Blewett ^  of  the 
town  of  Oakfield,  county  of  Fond  du  Lac,  Wisconsin,  parties 
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of  the  first  part,  and  James  Owynor^  of  the  city  and  county 
of  Fond  du  Lac,  Wisconsin,  party  of  the  second  part,  wit- 
nesseth:  That  the  parties  of  the  first  part,  for  and  in  con- 
sideration of  the  payments  and  covenants  hereinafter  set 
forth,  to  be  made  and  performed  by  the  party  of  the  second 
part,  hereby  agree,  during  the  winters  of  1883-4,  1884-6, 
1885-6, 1886-7,  to  cut  and  put  into  the  Burnette  and  main 
Chippewa  rivers  all  the  timber  belonging  to  the  party  of 
the  second  part  on  all  the  lands  hereinafter  described ;  that 
they,  the  parties  of  the  first  part,  agree  that  they  will  put 
in  no  other  timber  than  that  belonging  to  the  party  of  the 
second  part  during  said  seasons.  And  the  party  of  the 
second  part  hereby  agrees  to  pay  to  the  parties  of  the  first 
part  for  all  of  said  timber  so  cut  and  so  put  in  from  the 
following  described  lands,  to  wit  [describing  them],  $3.50 
per  1,000  feet,  and  for  all  of  said  timber  so  cut  and  so  put 
in  from  the  following  described  lands,  to  wit  [describing 
them],  at  the  rate  of  $4  per  1,000  feet;  the  timber  upon 
the  last-named  lands  to  be  estimated  and  agreed  upon  be- 
fore being  cut,  and  paid  for  on  such  estimate. 

"And  the  said  party  of  the  second  part  agrees  to  pay 
during  each  winter  of  said  years — that  is,  on  the  15th  days 
of  January,  February,  and  March — two  dollars  per  thou- 
sand feet  on  the  quantity  of  timber  cut  and  put  in  at  such 
times,  and,  on  the  closing  of  the  season,  when  the  camp 
shall  be  broken  up,  fifty  cents  per  thousand  feet  on  all  the 
timber  cut  and  put  in  up  to  that  time ;  that  is,  $2.50  in  aU 
per  thousand  on  all  timber  cut  and  put  in.  The  balance 
due  on  the  cut  of  each  winter  to  be  paid  for  in  equal  in- 
stalments on  the  1st  day  each  of  June,  July,  August,  and 
September,  in  each  of  the  years  1884, 1885, 1886,  and  1887. 
[Signed]  "  Edmund  Blbwbtt.    [Seal] 

"James  Gatnob.         [Seal] 

"  In  presence  of  W.  A.  Eldbbdgb." 

The  plaintiffs  in  their  complaint  allege,  after  setting  out 
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the  contract  between  the  parties,  as  above  stated,  ^'  that, 
under  and  in  pursuance  thereof  and  in  performance  of  his 
undertaking  therein,  they  cut  and  put  into  the  said  rivers 
parcel  of  the  pine  growing  upon  the  said  descriptions  of 
land  first  above  recited,  and  for  which  the  defendant  agreed 
to  pay  the  sum  of  $3.50  per  thousand  feet  as  aforesaid,  dur- 
ing the  logging  season  of  the  years  1883  and  1884,  a  large 
quantity  of  logs,  to  wit,  7,818,160  feet,  and  thereafter,  on 
the  12th  day  of  September,  1884,  these  plaintiflfe  and  the 
defendant  had  an  accounting  of  and  concerning  the  quan- 
tity of  lumber  cut  by  these  plaintiffs  under  said  contract 
during  said  winter  of  1883-4,  and  of  the  payment  made  by 
the  defendant  thereon,  and  there  was  then  and  there  found 
to  be  due  and  in  arrears  from  the  defendant  to  these  plaint- 
iffs the  sum  on  such  contract  for  such  logging  so  done  as 
aforesaid  by  these  plaintiffs  the  sum  of  $3,087.07,  with  in- 
terest from  the  1st  days  of  June,  July,  August,  and  Septem- 
ber, 1884,  upon  such  proportion  of  the  balance  as  became 
due  and  payable  on  said  days  respectively,  that  is  to  saj^, 
an  equal  one-fourth  thereof.  And  the  said  defendant  did 
then  and  there  undertake  and  promise  to  pay  the  same  to 
these  plaintifiEs ;  but,  although  often  requested,  he  has  not 
paid  the  same,  nor  any  part  thereof.  And  afterwards,  in 
the  winter  of  1884-5,  these  plaintiffs,  in  further  perform- 
ance and  fnlfillmeflt  of  the  said  contract  on  their  part,  off 
from  the  said  lands  first  above  described  as  aforesaid,  in 
the  $3.50  per  thousand  class,  cut  and  put  in  a  large  quan- 
tity of  said  logs,  to  wit,  2,441,890  feet,  and  the  said  defend- 
ant has  advanced  and  paid  thereon,  under  said  contract,  the 
sum  of  $5,102.28  and  no  more,  leaving  remaining  due  and 
unpaid  the  sum  of  $3,444.33,  with  interest  on  an  equal  one- 
fourth  part  thereof  from  the  1st  day  of  each-of  the  months 
of  June,  July,  August,  and  September,  in  the  year  1885,  and 
to  pay  the  same  or  any  part  thereof  the  sai^.  defendant  has 
wholly  neglected  and  refused ;  but,  on  the  contrary,  here- 
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tofore,  on  or  about  the  20th  day  of  June,  1885,  the  said 
defendant  set  up  and  pretended,  and  still  pretends,  that  the 
sum  so  by  him  paid  as  last  aforesaid,  was  in  full  for  all  the 
lumber  cut  and  put  in  in  the  winter  of  1884-5, —  aU  of 
which  is  untrue. 

To  this  complaint  the  defendant  answered,  admitting  the 
making  of  the  contract  as  set  out  in  the  complaint,  and  ad- 
mitting that  under  said  contract,  during  the  logging  season 
of  1883-4,  the  plaintiffs  cut  7,818,160  feet,  and  during  the 
season  of  1884^5,  2,441,610  feet,  but  no  more.  The  answer 
then  further  alleges  "  that  for  the  cutting  and  hauling  of 
the  said  timber  during  both  of  said  seasons  the  defendant 
has  fully  paid  the  plaintiffs ;  that  after  the  close  of  the  log- 
ging season  of  1884^5,  the  defendant  had  an  accounting 
with  the  plaintiffs,  and  a  full  and  complete  settlement  and 
adjustment  of  all  matter  and  transactions  arising  from  or 
growing  out  of  said  logging  contract ;  and  that  at  that  time 
the  defendant  paid  to  the  plaintiffs  the  full  and  complete 
balance  found  upon  such  settlement  to  be  their  due.  And 
the  defendant  here  pleads  and  alleges  payment  in  full  of 
the  plaintiffs'  demands  under  and  by  virtue  of  said  contract. 
The  defendant  further  alleges  and  charges  the  fact  to  be 
that  the  plaintiff  Edmund  Blewett  is  now  prosecuting  this 
action  in  the  name  of  himself  and  Pat/rick  Oaynor^  plaint- 
iffs, against  the  wishes  and  consent  of  said  Patrick  Gaynor^ 
and  that  as  a  matter  of  fact  said  Blewett  has  himself  re- 
ceived, as  the  proceeds  of  the  logging  business  conducted 
by  the  plaintiffs  during  the  two  logging  seasons, — 1883-4 
and  188-^5, —  more  than  the  entire  profits  of  the  said  log- 
ging business  for  the  said  two  logging  seasons;  that  a  true 
and  correct  statement,  as  this  defendant  is  informed  and 
verily  behoves,  of  the  moneys  received  and  appropriated  by 
said  Blewett  out  of  this  defendant's  payments  on  said  log- 
ging contracts,  and  out  of  the  moneys  either  paid  directly 
by  this  defendant  to  said  Blewett  or  paid  for  him  and  by 


Digitized  byVjOOQlC 


77.  AUGUST  TEEM,  1890.  383 

Blewett  and  another  yb.  Gkiynor. 

him  credited  and  allowed  on  said  contract,  is  hereunto  an- 
nexed, marked  '  Exhibit  B,'  and  made  a  part  of  this  answer. 
The  defendant  in  further  answering  says  that  a  true  and 
correct  statement  of  the  moneys  paid  by  this  defendant,  or 
paid  for  him,  to  the  plaintiffs  for  the  Cuiting  and  hauling 
of  logs  by  the  plaintiffs  during  said  two  logging  seasons  is 
hereunto  annexed,  marked  '  Exhibit  C,'  and  made  a  part  of 
this  answer ;  that  said  Exhibit  C  also  contains  a  true  and 
correct  statement  of  other  sums  of  money  properly  and 
justly  applicable  upon  the  said  logging  contract,  and  which 
statement  shows  that  the  plaintiffs  are  properly  and  justly 
chargeable  with  a  sum  largely  in  excess  of  the  amounts  they 
actually  earned  under  said  contract.  The  defendant,  lor  a 
further  anstver  to  both  causes  of  action  set  out  in  the  plaint- 
iffs' ainended  complaint,  denies  each  and  every  allegation 
of  said  complaint,  and  every  matter  and  thing  therein  con- 
tained, except  as  herein  admitted,  qualified,  or  explained." 

The  remainder  of  the  answer  sets  up  several  counter- 
claims, in  regard  to  which  no  evidence  was  given  on  the 
trial,  and  which  were  before  judgment  withdrawn  from  the 
consideration  of  the  court.  The  case  must  therefore  be  de- 
termined upon  the  pleadings  above  set  forth,  and  upon 
the  testimony  of  the  plaintiffs,  who  were  both  called  by 
the  plaintiffs  and  testified  in  the  case.  The  defendant 
offered  no  witnesses  to  sustain  the  allegations  of  his  answer, 
but  relies  solely  upon  the  statements  made  by  the  plaintiff 
Patrick  Gaynoi\  who  was  examined  by  the  plaintiffs  and 
cross-examined  by  the  defendant. 

The  case  was  referred  to  a  referee  to  hear,  try,  and  de- 
termine the  same.  Upon  the  pleadings  and  evidence  offered 
by  the  plaintiffs  the  referee  decided  that  there  was  sufficient 
evidence  to  show  a  settlement  an,d  full  payment  of  the 
plaintiffs'  claims  before  the  commencement  of  the  action, 
and  he  rendered  a  judgment  in  favor  of  the  defendant,  dis- 
missing the  complaint  with  costs. 
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Upon  the  report  of  the  referee,  and  all  the  evidence  and 
proceedings  in  the  action,  the  plaintifis  moved  the  court 
that  the  referee's  report  be  altered  and  modified  by  setting 
aside  and  reversing  the  findings  of  fact  and  conclusions  of 
law,  and  for  judgment  in  favor  of  the  plaintiffs  for  the  sum 
of  $6,581.40,  with  interest  on  the  sum  of  $3,087.07  from 
September  1, 1884,  and  interest  on  the  sum  of  $3,444.33 
from  September  1, 1885.  Upon  the  hearing  of  this  motion 
the  learned  circuit  judge  set  aside  the  findings  and  judg^ 
ment  of  the  referee,  and  made  the  following  findings  of  fact 
and  conclusions  of  law,  viz. :  "  (1)  That  during  the  month  of 
November,  1883,  the  plaintiffs  entered  into  a  contract  with 
the  defendant  for  cutting  and  putting  into  the  Bumette 
and  main  Chippewa  rivers  certain  timber  upon  lands  belong- 
ing to  the  defendant,  for  the  sum  of  $3.50  per  M.,  as  more 
particularly  appears  by  the  written  contract  entered  into 
between  the  parties,  a  cojpy  of  which  is  annexed  to  the 
amended  answer  herein ;  (2)  that  under  and  in  pursuance 
of  said  contract  the  plaintiffs  cut  and  put  in,  during  the  log- 
ging season  of  1883  and  1884,  7,818,160  feet  of  logs  from 
said  timber  of  the  defendant  at  the  price  aforesaid,  and  that 
under  said  contract,  during  the  logging  season  of  the  years 
1884-5,  the  said  plaintiffs  put  in  for  the  defendant  2,441,890 
feet  of  logs  from  said  timber  of  the  defendant  at  said  price; 
(3)  that  upon  the  amount  thus  earned  by  the  plaintiffs  in 
cutting  and  putting  in  logs  during  said  logging  season  of 
1883-4,  the  defendant  paid  the  plaintiffs  divers  sums  of 
money,  so  that  the  balance,  as  admitted  by  the  plaintiffs' 
amended  complaint,  at  the  time  of  the  commencement  of 
the  action  was  the  sum  of  $3,000;  (4)  that  upon  the  amount 
earned  by  the  plaintiffs  in  cutting  and  putting  in  logs  as 
aforesaid  during  the  logging  season  of  1884-5  the  defend- 
ant paid  to  the  plaintiffs  divers  sums,  admitted  in  said 
amended  complaint,  so  that  the  baUnce  for  said  last  sea- 
son's work,  as  claimed  by  the  plaintiffs  in  said  amended 
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complaint,  was  the  sum  of  $3,444.83 ;  that  in  addition  to 
said  payment  on  said  second  season's  work,  admitted  by 
said  complaint,  the  defendant  paid  to  the  plaintiff  Patrick 
Gaynor  thereon,  some  time  during  the  year  1885,  the  sum 
of  $500 ;  (5)  that  no  other  payments  upon  or  for  any  of  said 
work  were  ever  made  by  the  defendant,  as  disclosed  by  the 
pleadings  and  the  evidence ;  (6)  that  no  evidence  was  offered 
by  the  defendant  in  support  of  any  of  the  counterclaims  of 
his  answer ;  (7)  that  in  and  by  the  terms  of  the  contract 
aforesaid  all  of  the  balance  due  for  the  logs  cut  and  put  in 
thereunder  during  the  season  of  1883-4  became  du^  on  or 
prior  to  September  1, 1884,  and  all  of  the  balance  due  for 
logs  put  in  by  the  plaintiffs  during  the  season  of  1884^5 
tinder  said  contract,  became  due  on  or  prior  to  Septem- 
ber 1, 1885 ;  (8)  that  the  allegations  of  the  plaintiffs'  second 
cause  of  action  are  not  sustained  by  the  evidence." 

And  as  conclusions  of  law  therefrom  the  qourt  finds 
"  (1)  that  no  settlement  for  said  work  and  earnings  of  the 
plaintiffs  under  said  oontract  was  ever  had  between  the  par- 
ties, and  no  payment  or  satisfaction  thereof  made,  except 
to  the  extent  recited  in  the  foregoing  findings  of  fact; 
(2)  that  the  plaintiffs  are  entitled  to  judgment  against  the 
defendant  in  the  sum  of  $5,944.33,  and  interest  on  the  sum 
of  $3,000  from  the  1st  day  of  September,  1884,  and  interest 
on  the  sum  of  $2,944.33  from  the  1st  day  of  September, 
1885,  together  with  the  costs  of  this  action.  It  is  therefore 
ordered  by  the  court  now  here  that  the  motion  of  the  de- 
fendant to  confirm  the  report  of  said  referee  and  for  judg- 
ment thereon,  be,  and  the  same  hereby  is,  in  all  things 
denied.  And  it  is  further  ordered  that  the  motion  of  the 
plaintiffs  to  alter  and  modify  said  referee's  report  and  for 
judgment  thereon  be,  and  the  same  hereby  is,  granted,  and 
judgment  is  hereby  ordered  and  directed  in  favor  of  the 
plaintiffs  and  against  the  defendant  for  the  sum  of  $5,944.33, 
and  interest  on  the  sum  of  $3,000  from  the  1st  day  of  Sep- 
VoL.77— 25 
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tember,  1884,  and  interest  on  the  sum  of  $2,944.33  from  the 
1st  day  of  September,  1885,  together  with  costs  of  this 
action." 

Upon  these  findings  judgment  was  rendered  in  favor  of 
the  plaintiffs  against  the  defendant  for  the  sum  of  $8,061.45 
damages,  and  $53.08  costs.  The  defendant  duly  excepted  to 
the  findings  of  fact  and  conclusions  of  law  made  by  the 
court.  The  defendant,  before  final  judgment  was  entered, 
also  moved  the  court  to  permit  him  to  give  further  evidence 
on  his  part  to  sustain  his  defense.  This  motion  was  over- 
ruled and  exception  taken. 

Geo.  jEI  Sutherlcmd^  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  T,  W.  Spence,  of 
counsel,  and  the  cause  was  argued  orally  by  Mr,  Sj>en€e  and 
^.  S.  Bragg. 

Tatloe,  J.  Upon  this  appeal  the  learned  counsel  for  the 
defendant  insists  that  the  court  erred  in  setting  aside  the 
findings  and  judgment  of  the  referee,  and  in  finding  in 
favor  of  the  plaintiffs  and  rendering  judgment  in  their 
favor.  They  also  allege  as  error  the  refusal  of  the  court  to 
permit  the  defendant  to  give  further  evidence  in  support  of 
his  defense,  after  the  court  had  set  aside  the  findings  and 
judgment  of  the  referee. 

In  order  to  intelligently  consider  the  justice  of  the  judg- 
ment in  this  case,  it  is  necessary  first  to  understand  what  is 
admitted  by  the  pleadings  in  the  case.  After  a  careful  con- 
sideration of  the  complaint  of  the  plaintiffs  and  the  answer 
of  the  defendant  as  to  the  plaintiffs'  cause  of  action  for  cut- 
ting and  hauling  the  logs  in  question  under  the  contract,  it 
is  evident  that,  in  the  absence  of  any  evidence  on  the  part  of 
either  the  plaintiffs  or  defendant,  the  plaintiffs  would  have 
been  entitled  to  judgment  for  the  sum  of  $3,087.07  as  the 
balance  due  for  the  logs  cut  and  put  in  in  1883-4,  and  for 
the  further  sum  of  $3,444.33  as  the  balance  due  for  putting 
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in  the  logs  in  1884-5.  Possibly  the  value  of  putting  in  280 
feet  should  be  deducted  from  this  last  sum,  as  the  defendant 
does  not  admit  the  cutting  and  putting  in  this  amount 
claimed  by  the  plaintiffs.  Plaintiffs  claim  2,441,890  feet, 
and  the  defendant  admits  but  2,441,610  feet.  This  varia- 
tion is  too  inconsiderable  to  affect  the  judgment  in  the 
case.  Upon  the  pleadings  the  case  stands  in  this  condi- 
tion: The  plaintiffs  allege  the  cutting  and  putting  in  of 
logs  under  the  contract  in  both  seasons  to  the  amount  of 
10,258,050  feet  at  $3.50  per  thousand,  amounting  in  all  to 
the  sum  of  something  over  $36,500  due  the  plaintiffs  by  the 
terms  of  the  contract  for  the  work  done,  and  the  plaintiffs 
admit  it  has  all  been  paid  for  except  as  to  the  sum  of  about 
$6,530.  The  defendant  admits  the  amount  of  work  done, 
and  the  contract  price,  and  further  claims  that  he  has  paid 
the  whole  amount  due  for  the  plaintiffs'  work  under  the 
contract.  In  this  state  of  the  pleadings  it  seems  to  us  very 
clear  that  the  burden  of  proof  is  on  the  defendant  to  show 
that  he  has  paid  the  plaintiffs'  claim  in  full,  or  else  judgment 
must  go  against  him  for  the  amount  which  he  fails  to  show 
has  beeji  paid,  not  exceeding  the  amount  claimed  to  be  due 
by  the  plaintiffs. 

This  proposition  is  not  contended  against  as  to  the  amount 
claimed  to  be  due  for  the  second  winter's  work,  but  the 
counsel  for  defendant  maintains  that,  because  the  plaintiffs 
aUege  in  their  complaint  that  as  to  the  work  done  in  the 
season  of  1883-4  there  was  an  accounting  and  a  balance 
agreed  upon,  which  the  defendant  promised  to  pay,  the 
plaintiffs  must  prove  such  an  accounting  and  settlement  in 
order  to  recover  the  amount  claimed  as  due  for  that  year's 
work.  We  cannot  take  this  view  of  this  pleading.  The 
facts  stated  in  that  part  of  the  complaint  show  the  amount 
of  money  due  to  the  plaintiffs  for  the  first  winter's  work  to 
be  over  $27,000,  and  the  statemerdb  as  to  the  accounting 
sunply  amounts  to  an  admission  that  it  haa  all  been  paid 
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except  the  sum  stated  as  remaining  due  and  unpaid.  It  is 
simply  an  admission  as  to  part  payment,  and  does  not  turn 
the  pleading  into  an  action  solely  upon  an  account  stated. 
The  answer  of  the  defendant  does  not  specifically  deny  the 
fact  that  that  amount  was  due  to  the  plaintiffs  for  the  first 
year's  work,  unless  the  general  denial  which  follows  the 
allegations  of  payment  in  fuU  for  the  amount  due  for  both 
seasons'  work  shall  be  considered  such  denial.  I  suppose  it 
wiU  not  be  contended  that  where  a  plaintiff  brings  an  action 
for  work  done  at  a  given  price,  when  the  work  is  admitted 
to  have  been  done  and  the  price  for  doing  it  is  also  ad- 
mitted, it  would  be  necessary  for  him  to  prove  that  his 
claim  had  not  been  settled  and  paid,  because  he  had  alleged 
that  fact  in  his  complaint.  Upon  the  pleadings  alone  it  is 
clear  that  the  plaintiffs  are  entitled  to  a  larger  judgment 
than  the  judgment  rendered  in  this  case  by  the  circuit 
court. 

The  learned  counsel  for  the  appellant  insists  if  it  be  ad- 
mitted that  in  the  absence  of  any  proofs  by  either  party 
the  plaintiffs  should  recover,  then,  upon  the  testimony  given 
on  the  trial  by  Pat/rich  Gaynor^  the  judgment  should  have 
been  in  favor  of  the  defendant,  and  that  the  learned  circuit 
judge  erred  in  reversing  the  decision  of  the  referee  upon 
the  question  of  a  final  settlement  and  payment  by  the  de- 
fendant of  all  claims  of  the  plaintiffs  for  the  work  done 
under  the  contract. 

After  carefully  looking  over  the  evidence  given  on  the 
subject  of  the  settlement  and  payment  for  the  entire  work 
done  under  the  contract,  we  conclude  that  the  learned  cir- 
cuit judge  was  right  in  setting  aside  the  findings  of  the 
referee  on  that  subject.  There  is  no  evidence  given  by  the 
plaintiff  Blewett  on  the  subject  of  settlement,  except  as  to 
the  first  season's  work,  and  as  to  that  he  simply  testified, 
in  answer  to  certain  questions,  as  follows :  "  Question.  At 
this  time  had  the  business  of  the  former  year  been  settled 
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up,  that  is,  had  he  [meaning  defendant]  paid  for  what 
you  claimed  to  be  the  balance  for  the  first  season's  busi- 
ness? Answer.  No,  sir.  Q.  At  that  time,  what  did  you 
claim  was  the  balance  of  the  old  business?  A.  Something 
over  $3,000.  Q.  What  did  you  claim  to  Mr.  Gaynor  that  the 
balance  was,  or  had  you  figured  it  together?  A.  Yes,  we 
had,  three  thousand  and  some  odd  dollars.  Q.  That  is  the 
figure  you  claim  in  figuring  it  out  with  him?  A.  Yes,  sir. 
Q.  A  part  of  which  he  disputed?  A.  Yes,  sir.  Q.  There 
were  some  items  in  the  old  business  that  he  claimed  as  off- 
sets that  you  would  not  allow?  A.  Yes,  sir.  Q.  But  on 
your  claim  to  him  it  was  something  over  $3,000?  A.  Yes, 
sir."  The  time  referred  to  in  this  evidence  was  early 
in  the  fall  of  1884.  The  plaintiff  Blewett  was  not  cross- 
examined  at  all  by  the  defendant  in  regard  to  this  testi- 
mony. Upon  the  final  cross-examination  of  Blewett  the 
following  questions  were  put  to  and  answered  by  him : 
"  Question.  You  understand  that  Mr,  James  Gaynor  settled 
with  your  partner,  don't  you,  for  both  years'  logging?  An- 
swer. I  never  understood  so.  Q.  Did  you  understand  that 
they  have  settled  all  these  matters?  A.  I  did  not.  I  have 
never  understood  that  the  first  winter's  logging  was  settled 
for.  Q.  Never  have  understood  that  they  have  had  any 
settlement,  then?  A.  No,  sir;  not  for  that  one,  any  more 
than  what  James  told  me  that  spring  that  he  had  settled 
with  Pat  Q.  Then  you  did  understand  that  he  had  settled 
with  Pat^  didn't  you?  A.  For  that  winter  I  understood 
he  claimed  he  had  settled  with  him.  Q.  Didn't  you  under- 
stand he  claimed  he  had  settled  for  both  winters?  A.  No, 
sir ;  I  didn't.  Q.  Don't  you  understand  that  has  been  done? 
A.  No,  sir.  I  know  nothing  of  the  kind.  Never  heard 
anything  about  it.  I  never  heard  that  Pat  and  Jim  had 
had  a  complete  settlement  of  both  winters'  logging." 

The  testimony  of  the  plaintiff  Blewett  covers  nearly 
eighteen  pages  of  the  case,  and  what  is  above  quoted  is  all 
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that  in  any  way  relates  to  any  settlement  of  the  olahns  of 
the  plaintiffs  against  the  defendant.  All  the  other  testi- 
mony of  this  witness  was  evidently  introduced  to  sustain 
the  plaintiflfs'  claim  for  damages  under  their  second  cause 
of  action,  which  was  disallowed  by  the  court. 

It  is  very  clear  that  the  testimony  of  BleweU  does  not  in 
any  way  sustain  the  contention  of  the  appellant  that  the 
claims  of  the  plaintiffs  were  settled  and  paid  for  before  this 
action  was  commenced,  and  no  claim  is  made  that  the  set- 
tlement was  proved  by  the  testimony  of  BleweU.  But  the 
counsel  for  the  plaintiffs  put  the  plaiAtiff  Patrick  Gaynor 
on  the  stand  as  a  witness  in  their  behalf,  and  he  was  exam- 
ined and  cross-examined  at  great  length.  His  testimony 
covers  about  thirty  pages  in  the  printed  case.  The  plaint- 
iffs evidently  put  this  plaintiff  on  the  stand  mainly  for  the 
purpose  of  producing  testimony  to  sustain  their  second 
cause  of  action  for  damages  on  account  of  the  alleged  re- 
fusal of  the  defendant  to  permit  the  plaintiffs  to  put  in  a 
larger  quantity  of  logs  in  the  season  of  1884-5,  and  it  will 
also  be  seen  by  a  careful  reading  of  his  testimony  that  the 
plaintiffs  did  not  question  him  at  all  in  relation  to  any  set- 
tlement or  adjustment  of  the  claims  of  the  plaintiffs  against 
the  defendant,  except  such  as  had  arisen  out  of  the  logging 
which  was  done  the  second  season.  It  is  not  very  apparent 
why  the  learned  counsel  for  the  plaintiffs  examin^  this 
plaintiff  upon  the  subject  of  settlement  at  all.  But  it  is 
clear  that  he  did  not  examine  him  at  all  as  to  any  settle- 
ment, except  as  to  the  second  season's  business,  and  what 
was  said  by  this  wdtness  as  to  a  general  settlement  of  all 
claims  of  the  plaintiffs  for  all  work  done  under  the  contract 
was  called  out  on  the  cross-examination  by  the  counsel  for 
tne  defendant. 

The  question  upon  this  appeal  is  whether  the  evidence  of 
this  witness,  who  though  a  party  plaintiff  is  such  party  un- 
willingly on  his  part,  and  forced  upon  the  other  plaintiff  by 


Digitized  byVjOOQlC 


77.  AUGUST  TERM,  1890.  391 

Blewett  and  another  va  Gaynor. 

defendant,  is  conclusive  that  there  was  a  fair  settlement 
between  the  plaintiffs  on  the  one  part,  and  the  defendant 
on  the  other,  of  all  these  claims.  It  is  true,  the  witness 
says  there  was  a  settlement  which  was  satisfactory  to  him, 
and  that  he  gave  a  receipt  in  fuU;  but  he  is  unable  to  state 
how  the  accounts  were  adjusted,  or  how  the  admitted  claims 
of  the  plaintiffs  were  adjusted  and  paid  by  the  defendant. 
The  admissions  of  the  defendant  upon  the  record  show  that 
the  claims  of  the  plaintiffs  were  not  paid  for  in  full  by  the 
defendant  in  money  payments.  His  account  rendered  shows 
that  the  actual  payments  made  were  several  thousand  dol- 
lars less  than  these  admitted  claims,  and,  in  order  to  satisfy 
them,  it  would  be  necessary  that  he  should  be  allowed  a 
large  sum  by  the  way  of  his  counterclaims  for  rent  of  out- 
fit, and  for  using  up  and  the  destruction  of  such  outfit,  and 
for  other  claims  made  against  the  plaintiffs  for  breaking 
roU-ways,  which  claims  were  disputed  by  the  plaintiff 
Blewett^  and  which  are  set  up  as  counterclaims  in  this  action. 
The  evidence  of  the  plaintiff  Patrick  Gaynor  as  to  a  settle- 
ment of  these  claims  and  payment  of  them  is  simply  a  gen- 
eral statement  that  the  settlement  was  made.  The  witness 
is  unable  or  unwilling  to  state  what  claims  of  the  defendant 
were  allowed  on  such  settlement,  how  they  were  settled, 
and  how  much  was  paid  on  such  claims  by  the  plaintiffs,  or 
whether,  in  consideration  of  such  agreement  of  settlement, 
the  defendant  released  his  claims  against  the  plaintiffs  upon 
the  counterclaims  set  out  in  his  answer  in  this  action.  He 
simply  says  he  settled  and  gave  a  receipt  in  full,  and  can 
give  no  statement  as  to  what  was  allowed  in  such  settlement 
on  either  side,  except  that  $500  was  afterwards  paid  to  the 
witness  by  the  defendant  in  pursuance  of  such  settlement. 
The  defendant  did  not  produce  the  receipt  which  the  plaint- 
iff PaiHcTc  Gaynor  says  he  gave  on  such  settlement. 

We  think  the  law  is  very  plain  that  a  settlement  made 
by  one  of  two  partners  of  a  claim  due  the  partnership 
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must  be  a  fair  and  reasonable  settlement  in  order  to  bind 
the  firm,  and,  if  the  settlement  be  in  fraud  of  the  firm  or 
of  one  of  the  partners  of  the  firm,  it  will  not  defeat  the 
action  of  the  firm.  1  Collyer  on  Partn.  (6th  ed.),  675 ;  2  id. 
975 ;  Barker  v.  Richa/rdson^  1  Yoiinge  &  J.  362;  Phillips  v, 
Clagett,  11  Mees.  &  W.  84;  YiU%  v.  Bangs,  36  Wis.  140; 
Cotzhausen  v.  Judd,  43  Wis.  216,  217.  We  think  the  learned 
circuit  judge  was  fully  justified  in  holding  that  this  evidence 
was  insulficient  to  justify  a  court  or  jury  in  finding  that 
any  settlement  was  in  fact  made,  and  especially  that  a  fair 
and  honest  settlement  had  been  made  between  the  defend- 
ant and  Patrick  Gaynor,  of  the  claims  of  the  plaintiffs 
against  the  defendant.  That  the  defendant  did  not  rely 
with  great  confidence  on  the  fact  that  a  settlement  of  all 
their  controversy  had  been  made  is  evident  from  the  fact 
that  he  pleaded  his  counterclaims  in  this  action,  and  asked 
the  judgment  of  the  court  on  each  of  them.  Considering 
the  general  statements  of  the  witness  as  to  the  settlement, 
and  the  failure  of  the  witness  to  give  any  intelligent  state- 
ment as  to  what  took  place  when  such  settlement  was  made, 
and  the  fact  that  the  witness,  although  a  party  plaintiff, 
was  clearly  in  the  interest  and  to  a  considerable  extent 
under  the  control  of  the  defendant,  the  evidence  of  settle- 
ment of  all  the  plaintiffs'  claims  was  not  so  clearly  estab- 
lished as  that  a  court  or  jury  were  bound  as  a  matter  of  law 
to  find  that  such  settlement  was  in  fact  made.  At  best  it 
can  only  be  said  that  there  was  evidence  which,  if  believed, 
tended  to  show  a  settlement,  and  it  was  stQl  a  question  of 
fact  for  the  court  or  jury  to  find  either  for  or  agamst  the 
fact  of  settlement.  We  are  satisfied  with  the  finding  of 
the  learned  circuit  judge  upon  that  point. 

It  is  urged  by  the  learned  counsel  for  the  defendant  that 
as  to  the  |  laintiff  Patrick  Oaynor,  he  ought  not,  on  his  own 
statement,  to  be  entitled  to  recover  in  this  action,  and  that 
the  judgment  should  only  have  been  in  favor  of  the  plaint- 
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iflFs  for  one  half  their  claims.  There  would  be  force  in  this 
contention  if  it  were  established  that,  as  between  the  two 
plaintiffs,  each  was  entitled  to  one  half  the  sum  due  from 
the  defendant ;  but  their  rights  as  between  themselves  are 
not  shown  by  the  evidence  in  this  case.  And  if  it  should 
upon  investigation  be  shown  that  Patrick  Oaynor^  as  be- 
tween himself  and  Blewett^  was  entitled  to  one  half  of  the 
sum  due  them  from  the  (Jefendant,  or  more  or  less  than 
one  half,  the  defendant  could  probably  limit  the  plaintiff 
Blewett  in  collecting  the  judgment  to  the  amount  which 
was  actually  due  him  from  the  defendant  as  between  him- 
self and  Patrick  Gaynor^  upon  his  obtaining  a  release  of  the 
judgment  by  Patrick  Oaynor^  or  by  some  proper  proceed- 
ing to  satisfy  the  judgment. 

The  learned  counsel  for  the  appellant  insists  that  the 
judgment  should  be  reversed  because  the  circuit  court  re- 
fused to  permit  the  case  to  be  opened  for  the  receipt  of 
further  testimony  on  the  part  of  the  defendant.  This  mo- 
tion is  one  peculiarly  addressed  to  the  discretion  of  tlie  trial 
judge,  and  his  determination  is  conclusive  unless  it  clearly 
appears  that  injustice  will  be  done  to  the  defendant  by  re- 
fusing to  open  the  case  and  receive  the  evidence  offered. 
As  the  defendant  was  permitted  to  withdraw  all  his  counter- 
claims, and  as  the  judgment  is  not  greatly  in  excess  of  the 
amount  admitted  to  be  due  upon  the  contract,  exclusive  of 
such  counterclaims,  and  as  it  clearly  appears  that  the  de- 
fendant still  has  it  in  his  power  to  limit  the  enforcement  of 
the  judgment  to  the  amount  actually  due  to  the  plaintiff 
Blewett  on  the  contract  as  between  himself  and  Patrick  -.'j^ 

Gaynory  we  do  not  see  that  any  great  injustice  is  Ukely  to  ViS^ 

result  from  the  refusal  of  the  learned  judge  to  open  the  case 
for  further  proofs.  We  must  therefore  decline  to  reverse 
the  judgment  for  that  cause. 

By  the  C(nirt —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


■■^ 


.:^ 
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Sheeht,  Eespondent,  vs.  Blake  and  others,  Appellants. 

September  6 — September  £3, 1890. 

(i)  Pleading:  Admission  in  ansioer,    {2)  Unincorporated  religious  sod- 
ety:  Individual  liability  of  members:  Agency:  Baiification. 

1.  A  complaint  alleged  "that  on  March  10,  1888,  and  for  many  yeaiis 

theretofore,  the  defendants  were,  and  they  still  are,  a  Tolmitary,  un- 
incorporated association  of  persons  "  known  as  the  society  of  St 
Patrick's  church.  The  answer  was  that  said  defendants  "admit 
that  previous  to  the  year  1883  they  were  m^nbers  of  and  met  at  a 
certain  church  .  .  .  known  as  *  St  Patrick's  Church.'*'  Held, 
that  this  was  an  admission  of  the  defendant's  membership  at  and 
previous  to  the  year  1883. 

2.  The  evidence  in  this  case  —  tending  to  show,  among  other  things, 

that  the  financial  and  secular  affairs  of  an  unincorporated  religious 
society  wei*e  managed  by  trustees  and  a  secretary  and  treasurer 
elected  from  tune  to  time  by  the  congregation,  together  with  the 
officiating  priest ;  that  moneys  were  advanced  for  the  society  from 
time  to  time  by  the  priest,  C,  for  the  erection  of  a  church  buDding, 
and  that  he  allowed  much  of  his  salary  to  remain  in  arrears ;  that 
the  secretary  kept  regular  books  showing  the  accounts  between  the 
society  and  said  priest,  and  from  time  to  time  these  were  balanced 
and  the  amount  of  the  indebtedness  to  the  priest  publicly  stated  to 
the  congregation  assembled  in  the  church ;  that  finally,  after  said  C 
had  been  succeeded  by  another  priest,  a  final  settlement  of  said  ac- 
counts was  made  by  a  member  of  the  society  as  attorney  for  C,  and 
by  a  committee  consisting  of  a  former  secretary  of  the  society,  an 
attorney  at  la^  and  trustee  thereof,  and  the  successor  of  C.  in  the 
priesthood,  representing  the  society ;  and  that  the  amount  of  the  in- 
debtedness to  C.  was  then  determined  and  the  terms  of  payment 
fixed  —  is  held  to  sustain  findings  by  the  jury  that  said  committee 
was  authoiTzed  by  the  members  of  the  society  to  make  such  settle- 
ment, and  that  it  was  ratified  and  approved  by  them.  Such  mem- 
bers are  therefore  individually  liable  to  pay  the  indebtedness  thus 
found  due  to  C. 

APPEAL  from  the  Circuit  Court  for  Fond  d/u  Lac  County. 

Action  to  recover  a  debt  alleged  to  be  due  from  the  de- 
fendants, as  members  of  an  unincorporated  church  or  con- 
gregation, upon  an  account  stated  between  them  and  Eev. 
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James  Colton,  the  plaintiff's  assignor,  on  March.  10, 1883. 
On  a  former  appeal  (72  Wis.  411)  an  order  striking  out  a 
demurrer  to  the  complaint  was  aflSrmed. 

The  answer  denies  that  certain  of  the  defendants  were 
members  of  the  congregation  or  church  on  March  10, 1883, 
or  at  any  time  previous  thereto,  and  admits  that  the  other 
defendants  were  members  previous  to  the  year  1883.  It 
also  denies  that  an  account  was  stated,  as  alleged  in  the 
complaint,  between  Rev.  James  Colton  and  the  members 
of  the  church,  or  any  one  authorized  to  act  for  them ;  and 
denies  that  on  March  10, 1883,  or  for  more  than  one  year 
prior  thereto,  or  at  any  time  subsequent  thereto,  the  de- 
fendants or  either  of  them  were  indebted,  jointly  or  sev- 
erally, to  the  Rev.  James  Colton  in  any  sum  whatever. 
Other  matters  of  defense  contained  in  the  answer  need  not 
be  here  stated. 

The  facts  appearing  from  the  evidence  are  stated  in  the 
opinion.  At  the  close  of  the  testimony  a  nonsuit  was 
granted  as  to  those  defendants  whose  membership  in  the 
church  was  denied  in  the  answer. 

The  jury,  by  a  special  verdict,  found,  among  other  things, 
(1)  that  the  Rev.  J.  J.  Keenan,  A.  A.  Kelly,  and  Felix 
Rogers  were  authorized  by  the  defendants,  as  members  of 
St.  Patrick's  congregation,  to  state  an  account  and  settle 
their  indebtedness  with  the  Rev.  James  Colton,  and  that 
for  and  in  behalf  of  the  defendants  they  made  the  contract 
dated  March  10, 1883 ;  and  (2)  that  the  defendants,  after 
having  knowledge  that  such  contract  was  made,  ratified 
and  approved  the  same.  From  the  judgment  entered  upon 
the  special  verdict  in  favor  of  the  plaintiff,  the  defendants 
appealed. 

For  the  appellants  there  were  briefs  by  Gerpheide  i& 
MoKeniia  and  KeWy  <&  Martin^  attorneys,  and  Pinney  cfe 
Swnhom^  of  counsel,  and  oral  argument  by  Morris  McKenna 
and  >S1  J7.  Pmney. 
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For  the  respondent  there  were  briefs  by  J,  R.  McCrory 
and  SJiepa/rd  <&  Shepard^  attorneys,  and  Edward  W.  Frost, 
of  counsel,  and  oral  argument  by  C.  E.  Shepard  and  J.H, 
McCrory. 

Oeton,  J.  The  testimony  tends  to  show  the  following 
facts :  About  the  year  1860,  the  society  or  association  of 
the  St.  Patrick's  Church  of  Fond  du  Lac,  composed  of  the 
congregation  of  said  church,  was  formed  without  any  in- 
corporation, as  is  customary  with  that  church.  Its  finan- 
cial and  secular  affairs  were  managed  by  a  board  of  trustees 
elected  from  time  to  time  by  the  congregation,  together 
with  the  oflBciating  priest,  and  the  secretary  and  treasurer 
also  so  elected  from  time  to  time.  In  about  the  year  1863, 
the  Eev.  James  Colton  became  the  priest  of  said  church, 
and  so  remained  until  his  health  failed  in  1881,  when  the 
present  priest  of  said  church,  the  Kev.  J.  J.  Keenan,  was 
appointed  to  take  his  place.  When  the  Kev.  Mr.  Colton 
took  charge  of  said  congregation  he  found  it  without  any 
good  place  of  worship,  and  very  poor,  and  badly  in  debt, 
and  during  the  next  few  years  he  assisted  it  in  building  a 
large  brick  church,  and  advanced  for  them,  from  time  to 
time,  large  sums  of  money,  and  allowed  much  of  his  salary 
to  remain  in  arrears.  Kegular  books  of  the  congregation 
were  opened  and  kept  by  the  secretary  of  the  society,  show- 
ing all  these  transactions,  and  the  accounts  between  the  so- 
ciety and  said  Colton  from  that  year  until  March  10, 1883, 
and  all  the  payments  thereon.  From  time  to  time  said 
books  were  balanced  and  the  exact  amount  of  the  indebted- 
ness of  the  society  to  said  Eev.  Mr.  Colton  clearly  shown. 
At  each  time  of  said  rests  or  settlements,  the  state  of  said 
accounts  was  publicly  stated  or  published  and  made  known 
to  the  congregation  assembled  in  said  church,  composed  of 
all  the  then  members  thereof.  It  appears  that  the  said 
Bev.  Mr.  Colton  loaned  the  society  the  sum  of  $2,000  to 
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aid  them  in  building  said  new  church,  m  1865  or  1860,  and 
this  loan  was  placed  upon  the  books  as  the  "  Hamilton  "  in- 
debtedness, to  conceal  the  name  of  said  Rev.  Mr.  Colton,  for 
some  reason  of  his  own.  This,  together  with  his  back  sal- 
ary and  sums  of  money  otherwise  advanced  by  liim,  re- 
mained on  interest,  by  the  understanding  of  the  congrega- 
tion. These  balances  so  found  and  published  and  on  the 
books,  or  some  of  them,  are  as  follows :  The  said  Ham- 
ilton debt  of  $2,000,  and  other  indebtedness  of  the  society 
to  Eev.  Mr.  Colton  of  $1,366.02,  in  1870.  In  1871,  tlio  other 
indebtedness  was  $1,080.31.  In  1875,  it  was  $1,177.02.  In 
1876,  $715.61.  In  1877,  the  Hamilton  debt,  with  accrued 
interest,  was  $2,291.67,  and  the  other  indebtedness,  $906.67. 
In  1878,  the  Hamilton  debt  and  interest  were  $2,156.66, 
and  the  other  indebtedness,  $865.89.  In  1880,  the  other 
indebtedness  was  $1,286.64.  And  finally,  March  1,  1881, 
deducting  all  payments,  the  total  amount  of  the  indebted- 
ness of  the  society  to  said  Eev.  Mr.  Colton  was  stated  and 
published  at  $3,220.24.  The  interest  is  added  to  the  debt,  and 
all  the  payments  are  duly  credited  on  the  books.  The  last 
statements  since  1881  appear  upon  new  books,  with  the  i 

Eev.  J.  J.  Keenan  as  pastor  and  treasurer.    These  state- 
ments, since  1871,  are  signed  by  the  secretary  and  treasurer  j 
as  correct.    Then  on  March  10,  1883,  a  final  settlement  of 
these  accounts  was  made  by  Mr.  Duffy,  a  member  of  the 
congregation,  as  attorney  of  the  Eev.  Mr.  Colton,  l)y  a  Mr. 
Gough,  who  had  been  secretary  of  the  society  from  1863  to 
1870,  and  A.  A.  Kelly,  an  attorney  at  law  and  one  of  the 
trustees  of  the  society,  acting  for  the  congregation,  and  by 
the  officiating  priest,  the  Eev.  J.  J.  Keenan.    On  an  ac-                       i 
count  stated,  the  congregation  was  found  to  be  indebted  to                       I 
the  Eev.  Mr.  Colton  in  the  sum  and  balance  of  $3,220.20, 
and  the  terms  of  payment  fixed.    Since  then  there  has  been 
paid  on  said  indebtedness  so  found  the  sum  of  $450.    On 
April  19, 1884,  the  said  Eev.  Mr.  Colton,  being  on  his  death- 
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bed,  assigned  his  said  account  and  settlement  to  his  sister, 
the  plaintiff  in  this  action,  and  soon  after  died. 

The  complaint  charges  individual  members  of  said  society 
with  this  indebtedness  shown  upon  the  books,  and  so  bal- 
anced from  time  to  time,  and  determined  and  fixed  by  said 
settlement,  alleging  that  they  were  members  of  said  society 
during  such  time,  and  assented  to  and  authorized  said  in 
debtedness,  and  became  individually  liable  for  the  s^ne. 
The  learned  circuit  court  construed  the  answer  as  having 
admitted  the  membership  of  the  defendants,  except  certain 
ones  named  therein ;  but  this  construction  of  the  answer  is 
contested  by  the  learned  counsel  of  the  appellants.  We 
are  unable  to  put  any  other  construction  upon  some  specific 
admissions  of  the  answer  than  an  admission  of  their  mem- 
bership. The  complaint  alleges  "  that  on  March  10, 1883, 
and  for  many  years  theretofore,  the  defendants  were,  and 
they  still  are,  a  voluntary  unincorporated  association  of 
persons,"  etc.  The  answer  is  "that  said  defendants  (ex- 
cepting certain  ones  named)  admit  that  previous  to  the  year 
1883,  they  were  members  of  and  met  at  a  certain  church  in 
the  city  of  Fond  du  Lac,  known  as  '  St.  Patrick's  Church,* 
and  at  said  church  conducted  religious  and  devotional  ex- 
ercises according  to  the  rites  and  doctrines  of  said  church, 
and  that  the  membership  of  said  church  was  constantly 
changing  by  the  admission  of  new  members  and  by  the 
death  and  removal  of  others."  The  answer  then  puts  in 
issue  the  account  and  settlement,  and  denies  their  having 
empowered  any  one  to  make  such  settlement,  and  their 
assent  to  such  indebtedness.  The  above  admission  is  as 
broad  as  language  could  make  it.  For  this  reason  no  evi- 
dence was  adduced  by  the  plaintiff  to  prove  that  the  defend- 
ants named  were  members  of  said  society  at  and  previous 
to  the  year  1883.  We  think  that  the  learned  circuit  court 
was  clearly  correct  in  its  construction  of  the  answer  as  an 
admission  of  the  defendants'  membership.    The  persons  so 
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excepted  in  the  answer  were  omitted  in  the  verdict  and 
judgment. 

The  only  important  question  on  the  merits  of  this  case  is 
whether  these  defendants,  as  members  of  the  congregation, 
ever  became  bound  as  individuals  to  pay  this  indebtedness 
by  their  assent  to  or  ratification  of  it,  or  by  their  authoriz- 
ing others  to  make  such  final  statement.  There  is  really 
no  question  of  law  reserved  which  affects  the  merits  and 
justice  of  the  plaintiff's  claim.  The  decision  of  this  court 
in  the  case  when  it  was  here  on  demurrer  to  the  complaint 
(72  Wis.  411),  is  a  final  adjudication  of  the  liability  of  the 
defendants  on  the  facts  stated  in  the  complaint,  and  comes 
very  near,  if  not  quite,  an  adjudication  of  their  liability  on 
the  facts  proved  on  the  trial.  In  the  opinion  of  the  chief 
justice,  "  the  trustees  with  the  priest  had  full  power  to  in- 
cur debts  for  the  association,  which  became  the  joint  and 
several  indebtedness  of  its  members.  .  .  .  The  trustees 
and  parish  priest,  in  incurring  the  alleged  indebtedness, 
acted  merely  as  the  agents  of  the  association  and  its  mem- 
bers, with  power  to  bind  them  jointly  and  severally  by  their 
acts.  .  .  .  They  approved  of  or  participated  in  contract- 
ing it,  and  subsequently  assumed  and  agreed  to  pay  it 
through  their  authorized  agents."  The  authority  of  the 
trustees  and  the  priest  is  the  same  according  to  the  facts 
proved  as  in  the  complaint, —  to  contract  debts  for  the  as- 
sociation, and  to  settle  the  same.  Cases  are  cited  in  the 
opinion,  in  which  is  held  that  the  authority  of  agents  of  un- 
incorporated associations  was  established  on  less  evidence. 

In  most  cases  it  would  be  extremely  difficult  to  charge 
Uability  on  the  individual  members  of  such  an  association 
by  proof  of  any  personal  participation  in  incurring  the  in- 
debtedness ;  and,  from  necessity,  their  liability  has  to  be 
inferred  from  the  manner  in  which  such  business  was  done 
and  their  relation  to  those  who  acted  directly  in  incurring 
it.    The  members  of  such  an  association  cannot  personally 
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attend  to  the  building  of  churches,  the  payment  of  the 
minister's  salary,  the  making  of  contracts,  or  to  the  finan- 
cial affairs  generally  of  the  association.  If  their  manner  of 
doing  their  business  was  to  appoint  trustees  and  employ  a 
priest  to  attend  to  such  matters,  and  to  have  a  secretary  to 
keep  their  books  of  account,  and  to  appoint  committees  or 
certain  persons  to  settle  and  adjust  doubtful  or  contested 
claims,  it  seems  plain  that  they  ought  to  be  bound  by  their 
action  as  their  agents.  It  is  doubtful  if  there  is  any  case 
in  the  books  where  there  is  so  much  evidence  of  the  assent 
to  or  ratification  of  a  claim  against  the  association,  or  the 
authority  conferred  on  agents  by  the  members  of  the  asso- 
ciation, as  in  this  case.  The  evidence  is  overwhelming  that 
the  defendants,  as  members  of  this  association,  have  for 
many  years  known  all  about  this  indebtedness  to  Eev.  Mr. 
Colton,  and  the  exact  balance  of  it  from  time  to  time 
through  a  series  of  many  years,  and  tacitly  assented  to  it 
and  ratified  it,  and  knew  about  the  final  settlement  of  it 
and  approved  it.  They  must  have  known  all  the  time 
what  their  trustees  and  other  agents  did  in  incurring  it, 
and  how  it  was  incurred  and  for  what  purpose,  and  their 
final  settlement  of  it.  If  it  had  been  a  single  and  unre- 
peated  transaction  it  would  require  more  evidence  of  their 
assent  or  of  the  authority  given  to  agents.  From  1863 
down  to  1881  many  rests  were  made  in  the  account,  and 
balances  were  struck  showing  the  exact  amount  of  this 
debt  of  their  association  to  Eev.  Mr.  Colton,  from  time  to 
time  and  many  times,  and  they  were  published  or  stated 
publicly  to  the  congregation  on  the  Sabbath,  when  aU  the 
members  are  supposed  to  have  been  present. 

Is  it  reasonable  to  doubt  after  all  these  publications  of  it 
that  there  were  any  members  who  did  not  know  the  amount 
of  this  indebtedness,  not  once  only,  but  many  times?  All 
the  members  must  be  presumed  to  take  a  personal  interest 
in  the  financial  concerns  of  the  association,  and  to  take  cog- 
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nizance  of  these  publications  of  their  trustees  and  agents  on 
the  subject  of  their  own  indebtedness  from  time  to  time. 
They  did  know  the  amount  of  this  claim  down  to  the  time 
of  the  final  settlement  of  1883,  and  then  the  settlement  con- 
sisted merely  in  balancing  the  accounts  on  the  books,  and 
in  thus  fixing  the  amount  to  be  paid.  They  never  objected 
to  this  claim  until  after  that,  and  therefore  tacitly  assented 
to  it.  They  are  presumed  to  have  known  of  the  appoint- 
ment of  the  committee  to  adjust  it,  and  it  was  their  com- 
mittee. The  trustees  were  their  trustees,  and  those  deputed 
to  settle^with  the  Eev.  Mr.  Colton  on  the  10th  of  March, 
1888,  were  deputed  by  themselves  to  make  the  settlement, 
and  why  were  they  not  their  authorized  agents  to  act  for 
them  in  doing  so?  In  all  other  cases  such  authority  would 
be  deemed  sufficient.  We  cannot  but  think  that  the  assent, 
ratification,  and  authority  conferred  were  amply  proved. 
It  is  too  plain  a  case  for  doubt  or  cavil.  The  members  stand 
in  the  place  of  a  corporation,  and  act  by  their  own  officers 
and  agents.  The  debt  in  the  first  place  is  their  debt,  and 
they  are  presumed  to  know  all  about  it.  The  books  kept- 
by  their  secretary  were  their  books,  and  they  are  presumed 
to  know  what  accounts  are  on  them,  and  the  state  of  such 
accounts.  But  here  the  evidence,  aside  from  presumptions 
and  inferences,  is  ample  to  show  ratification  as  well  as  the 
authority  of  those  who  made  the  settlement.  The  learned 
counsel  of  the  appellants  have  cited  no  case  in  conflict  with 
these  principles,  and  the  law  governing  this  case  is  element- 
ary and  needs  no  authorities.  It  was  clearly  and  correctly 
stated  by  the  learned  circuit  judge  in  his  instructions  to  the 
jury. 

By  the  Court. —  The  judgment  of  the  circoit  court  is  af- 
firmed. 

Vol.  77—26 
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Shakmak,  Appellant,  vs.  Sohltjeteb,  Garnishee,  Bespondent. 

September  6  ^September  £S,  1890. 

Debtor  and  creditor:  Voluntary  assignment:  Approval  of  band, 

A  Toluntary  assignment  does  not  vest  tide  in  the  assignee  as  against 
creditors  until  the  officer  to  whom  the  bond  of  tiie  assignee  is  de- 
livered has  indorsed  his  approval  thereon. 

APPEAL  from  the  Circuit  Court  for  Sheboygan  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  C assoday  : 

This  action  was  commenced  March  8, 1889,  to  enforce 
the  collection  of  $482  against  the  defendant  Poggenburg, 
and  on  the  same  day  the  garnishee  summons  and  afSdavit 
were  served  on  the  garnishee  defendant,  Schlueter^  person- 
ally. The  garnishee  answered,  justifying  under  a  general 
assignment  for  the  benefit  of  creditors,  dated  March  6, 1889, 
made  and  acknowledged  by  said  Poggenburg  on  that  day, 
before  a  justice  of  the  peace,  with  the  consent  of  said  as- 
signee to  take  upon  himself  the  discharge  of  the  several 
trusts  specified  in  the  assignment  indorsed  on  the  copy 
thereof,  and  thereby  certified  to  be  correct ;  that  March  7, 
1889,  the  said  copy  and  indorsement  were  certified  to  by  a 
circuit  court  commissioner,  and  that  the  same  was  made 
thereon  in  his  presence ;  that  the  assignee's  bond  was  dated 
March  7, 1889,  executed  by  said  garnishee  and  two  sureties 
who  justified,  and  an  affidavit  of  the  nominal  amount  of 
the  assets,  signed  by  the  assignor  and  another,  was  annexed 
to  said  bond  and  sworn  to,  March  6, 1889 ;  that  a  copy  of 
said  assignment  and  said  bond  were  filed  in  the  office  of 
the  clerk  of  the  court,  March  7, 1889,  but  without  the  ap- 
proval hereinafter  mentioned  being  indorsed  thereon. 

The  plaintiff  took  issue  with  said  answer,  and  upon  the 
trial  thereof,  in  addition  to  the  facts  stated,  the  court 
found,  as  matters  of  fact,  that  on  September  27,  1889,  the 
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plaintiff  duly  recovered  judgment  against  said  Poggenburg 
for  $532.69 ;  that  at  and  before  the  time  of  the  service  of 
said  garnishee  process  the  said  garnishee  had  in  his  control 
and  possession,  under  said  assignment,  all  the  property, 
goods,  and  effects  belonging  to  said  assignor,  and  that  the 
same  had  since  been  converted  into  money  and  amounted 
to  over  $4,000 ;  that  said  assignee  had  been  removed,  and 
in  his  place  another  had  been  appointed ;  that  he  had  in 
his  hands,  at  the  trial,  $600  in  money,  and  other  property, 
which  he  received  as  such  assignee;  that  March 9, 1889,  the 
circuit  court  commissioner  indorsed  upon  said  bond,  then 
on  file  with  the  clerk  of  the  court,  his  approval  in  the 
words,  "  I  hereby  approve  the  within  bond,"  signed  by  said 
court  commissioner;  that  said  indorsement  was  not  made 
until  in  the  afternoon  of  the  day  and  year  last  mentioned. 

And,  as  conclusions  of  law,  the  court  found  that  neither 
the  said  F,  Schlueter  nor  his  successor,  as  assignee,  is  liable 
to  the  plaintiff  as  garnishee  in  this  action;  that  the  gar- 
nishee is  entitled  to  judgment;  that  the  actions  and  pro- 
ceedings herein  against  him  as  garnishee  be  dismissed  with 
costs. 

From  the  judgment  entered  upon  said  findings  the 
plaintiff  appeals. 

Leopold  Hwrwmei^  for  the  appellant.  ^| 

A,  G.  Pre^coUy  for  the  respondent.  " 

Cassoday,  J.  To  make  a  voluntary  assignment  for  the 
benefit  of,  or  in  trust  for,  creditors,  valid  as  against  the 
creditors  of  the  person  making  the  same,  it  is  essential  that 
aU  the  requirements  of  the  statutes  should  be  substantially 
complied  with.  Sees.  1694-1696,  R  S.  Such  several  re- 
quirements have  frequently  been  pointed  out  by  this  court. 
Fuhrmcm  'o.  Jones^  68  Wis.  497;  Gla/rk  v.  LamoreuXy  70  Wis. 
608 ;  Hcmson  v.  Ihmn,  76  Wis.  456.  Among  the  things  thus 
specifically  required  by  the  statutes  is  that  the  officer  tak- 
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ing  the  bond  of  the  assignee  with  two  or  more  sufficient 
sureties,  shall  he  aati^fied^  as  therein  prescribed,  "  that  the 
property  of  such  sureties,  being  within  this  state,  is  worth 
in  the  aggregate  the  sum  specified  therein."  Sec.  1694, 
E.  B.  Such  bond  and  a  copy  of  the  assignment,  executed 
in  the  manner  prescribed,  must  be  immediately  filed  by  the 
officer  taking  the  same,  in  the  office  of  the  clerk,  and  there 
kept  by  such  clerk  in  his  office,  subject  at  all  times  to  the 
inspection  of  all  parties  interested.  Sec.  1695,  R  8. ;  Fuhr- 
mem  V.  JoneSj  68  Wis.  501.  Such  requirements  are  so  many 
conditions  precedent  to  the  assignee's  right  to  the  property 
assigned  as  against  the  creditors  of  the  assignor.  Und. 
The  fact  that  such  completed  bond  and  copy  of  the  assign- 
ment are  to  be  kept  by  such  derk,  subject  at  all  times  to 
the  inspection  of  all  parties  interested,  very  clearly  indi- 
cates that  no  part  of  such  requirements  can  be  left  to  the 
mere  memory  of  such  officer,  or  rest  in  parol.  Here  the 
approval  of  the  bond  by  the  officer  taking  the  same  was  not 
indorsed  until  more  than  a  day  after  the  service  of  the  gar- 
nishee process.  If  the  matter  of  such  approval  could  rest 
in  parol  for  a  day,  then  it  could  for  a  month,  or  be  dispensed 
with  altogether.  But  such  is  not  the  policy  of  the  statutes. 
This  is  fully  pointed  out  in  the  opinions  of  this  court  in  the 
cases  cited,  and  no  repetition  is  here  necessary.  In  Lindsay 
<j.  Guy^  57  Wis.  200,  relied  upon  by  the  learned  counsel  for 
the  respondent,  a  certificate  of  such  satisfaction  of  the  offi- 
cer was  in  fact  indorsed  before  the  commencement  of  the 
creditor's  action.  We  must  hold  that  the  assignment  was 
incomplete,  and  vested  no  title  or  right  in  the  assignee  to 
the  property  assigned  as  against  the  plaintiff  as  a  creditor  of 
liie  assignor,  at  the  time  the  garnishee  process  was  served. 
By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  enter 
judgment  in  favor  of  the  plaintiff  and  against  the  garnishee 
in  accordance  with  this  opinion. 
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MiTSBAY,  Administrator,  Eespondent,  vs.  Nobwood  and  ant- 
other,  Appellants. 

September  6 — S^tember  iSS,  1890, 

(1)  Foreign  administrators:  Filing  appointment  in  this  state,  {ff)  Expert 
testimony:  Value  of  municipal  bonds,  {S-0)  Replevin:  Identifiear 
Hon  of  property:  Evidence:  Presumptions  as  to  ownership  andpos^ 
session:  Instructions  to  jury. 

1.  Under  sec.  8267,  R  S.,  a  foreign  administrator  may  have  the  same 

rights  and  remedies  as  one  appointed  in  this  state,  upon  filing  his 
appointment  or  a  duly  authenticated,  copy  thereof  in  any  county 
court  in  this  state —not  necessarily  in  a  county  in  which  the  dece* 
dent  had  property  or  in  which  suit  is  to  be  brought 

2.  A  witness  who  had  been  in  the  banking  business  for  twenty-two 

years,  engaged  in  buying  and  selling  municipal  bonds,  and  who  had 
a  general  knowledge  of  the  value  of  such  securities,  was  competent 
to  give  an  opinion  as  to  the  value  of  Atlanta  city  bonds,  although 
he  had  never  dealt  in  them  and  had  no  special  knowledge  as  to 
their  market  valua 

8.  In  replevin  by  an  administrator  for  a  certain  sum  of  money  and  cer- 
tain municipal  bonds  claimed  to  have  been  sent  by  the  decedent  in 
a  box  by  express  to  one  of  the  defendants,  evidence  showing  the 
denomination  of  the  bank  bills  sent  and  the  numbers  and  amounts 
of  the  bonds,  is  held  sufficiently  to  identify  and  describe  the  prop- 
erty. 

4,  A  witness  for  the  plaintiff  having  testified  that  a  certain  amount  of 
money  was  put  into  the  box  and  sent  to  one  of  the  defendants,  and 
the  defendants  having  testified  that  they  did  not  receive  any  money 
in  the  box,  it  was  not  error  to  charge  the  jury  that  the  amount  of 
money  which  was  deposited  in  the  box  and  sent  should  be  deter- 
mined from  the  testimony  of  the  plaintiffs  witness  alona 

6L  It  was  not  error  to  charge  that  if  the  decedent^  shortly  before  his 
death,  or  at  the  time  it  was  claimed  the  box  was  sent^  had  the 
money  and  bonds  in  his  possession,  then  the  presumption  was  that 
he  was  the  owner  of  the  same  at  the  time  of  his  death,  and  that  the 
plaintifi?  was  entitled  to  the  possession  thereof. 

^  Kor  was  it  error  to  charge  that  if  the  defendants  were  in  possession 
of  the  property  at  the  time  the  box  was  received,  the  presumption 
was,  unless  the  property  was  wrongfully  disposed  of,  it  was  in  their 
possession  at  the  commencement  of  the  action ;  and  if  tibey  were  in 
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possession  of  the  property  at  the  time  the  box  was  received,  but  had 
wrongfully  placed  it  in  the  possession  of  some  one  else,  to  conceal 
it  or  to  prevent  the  plaintiff  from  recovering  it»  then  thej  were 
liable  the  same  as  if  they  were  in  the  actual  possession  of  the  prop- 
erty 

APPEAL  from  the  Circuit  Court  for  Sheboygan  County. 

Action  of  replevin  to  recover  possession  of  "$200  in 
bank  bills  and  silver  ^'  and  certain  municipal  bonds  of  the 
city  of  Atlanta,  Georgia,  described  as  Nos.  11,  60,  61,  64, 
65,  and  83,  for  $1,000  each,  and  Nos.  446, 447, 448,  and  657, 
for  $500  each.  The  bonds  are  alleged  to  be  of  the  value  of 
$10,000,  and,  together '  with  the  $200,  to  have  been  the 
property  of  John  H.  Norwood,  deceased,  at  the  time  of  his 
death.  The  plaintiff  claims  as  administrator  of  the  estate 
of  said  John  H.  Norwood. 

The  defendants  answered  separately,  each  denying  "gen- 
erally and  specifically  each  and  every  allegation  contained 
in  the  complaint." 

On  the  trial,  John  B.  Le  Saulnier,  a  witness  for  the  plaint- 
iff, testified,  under  objection,  that  bonds  of  the  city  of  At- 
lanta, such  as  those  in  suit,  would  be  worth  in  the  market 
a  premium  above  their  par  value,  varying  in  amount  ac- 
cording to  the  rate  of  interest  which  they  bore  and  the 
date  of  their  maturity.  A  further  reference  to  this  testi- 
mony will  be  found  in  the  opinion,  in  which  also  the  other 
evidence  and  the  instructions  to  the  jury  are  suflBciently 
stated. 

The  verdict  was  as  follows :  "  We,  the  jury  in  the  above- 
entitled  action,  find  for  the  plaintiff  in  said  action,  that  he 
is  entitled  to  the  possession  of  the  property  described  in  the 
complaint,  and  assess  the  value  thereof  at  the  sum  of  $9,3Y0, 
and  find  that  the  same  is  unlawfully  detained  by  the  de- 
fendants." From  the  judgment  entered  upon  sudi  verdict 
in  favor  of  the  plaintiff  the  defendants  appeal 

JEdw,  S.  Braggy  for  the  appellants. 
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For  the  respondent  there  was  a  brief  by  Winkler^  Flamr 
dera^  Smithy  Bott/wra  cfe  YiLas^  and  oral  argument  by  J.  G. 
Flcmders  and  W.  K.  Oibaon. 

Cole,  0.  J.  This  is  an  action  of  replevin  brought  by  a 
foreign  administrator  to  recover  property  belonging  to  the 
estate  of  the  testator.  It  is  objected  that  it  did  not  appear 
that  the  plaintiff  had  legal  capacity  to  bring  the  suit  in  this 
state.  This  objection  is  naturally  the  one  iSrst  to  be  con- 
sidered. The  complaint  alleges  that  in  September,  1886, 
John  H.  Norwood,  who  was  then  a  resident  of  the  city  of 
Washington,  in  the  District  of  Columbia,  died  in  said  city 
of  Washington,  and  that  on  or  about  the  2d  day  of  Febru- 
ary, 188Y,  the  above  plaintiff  was  duly  appointed  the  ad- 
ministrator of  the  estate  of  John  H.  Norwood,  deceased, 
before  the  supreme  court  of  the  District  of  Columbia,  hold- 
ing a  special  term  for  orphans'  court  business,  and  that 
thereafter,  on  the  same  day,  said  plaintiff  duly  qualified  as 
such  administrator,  and  as  such  is  entitled  to  the  possession 
of  all  the  personal  property  belonging  to  the  estate  of  John 
H.  Norwood,  deceased ;  that  before  the  commencement  of 
the  above-entitled  action  a  copy  of  the  original  appointment 
of  such  plaintiff  as  Such  administrator,  duly  authenticated 
as  required  to  make  the  same  receivable  in  evidence,  had 
been  filed  in  the  county  court  of  Milwaukee  county,  and  is 
now  on  file  therein,  etc.  The  answers  denied  generally  and 
specifically  each  and  every  allegation  of  the  complaint. 

Now,  sec.  3267,  E.  S.,  provides,  in  effect,  when  an  exec- 
utor or  administrator  shall  have  been  duly  appointed  in  any 
other  state,  territory,  or  country,  on  the  estate  of  any  per- 
son not  a  resident  of  this  state  at  the  time  of  his  death,  and 
no  executor  or  administrator  shall  have  been  appointed  in 
this  state,  such  foreign  executor  or  administrator,  upon  fil- 
ing his  original  appointment,  or  a  copy  thereof  duly  au- 
thenticated as  required  to  make  the  same  receivable  in 
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evidence,  in  any  county  conrt  in  this  state,  may  thereafter 
exerdse  any  power  over  such  estate,  ....  prosecute 
and  defend  any  action  relating  thereto,  and  have  all  the 
rights  and  remedies  which  an  executor  or  administrator  ap- 
pointed in  this  state  can  have  or  exercise.  This  provision^ 
which  seems  to  have  been  fully  complied  with,  removed  all 
disability  of  the  plaintiff  to  sue  in  the  courts  of  this  state* 
A  copy  of  his  original  appointment  as  administrator,  duly 
authenticated  so  as  to  make  the  same  receivable  in  evidence, 
was  duly  filed  in  the  county  court  of  Milwaukee  county; 
but  the  learned  counsel  for  the  defendants  insists  that  this 
was  not  a  sufficient  compliance  with  the  statute,  because 
he  says  such  filing  should  have  been  in  the  county  court  of 
Sheboygan  county,  where  the  property  was  at  the  time, 
and  where  the  action  was  afterwards  brought.  We  can- 
not concur  in  this  construction  of  the  statute.  The  mani- 
fest intent  of  the  provision  seems  to  be  to  give  the  filing  of 
a  duly  authenticated  copy  in  the  county  court  the  same  legal 
effect  which  would  be  given  to  the  record  of  an  original 
appointment  made  by  a  court  of  this  state ;  for  the  language 
is  that  the  copy  is  to  be  filed  in  any  county  court  in  the 
state.  It  does  not  say  in  the  county  court  of  a  county 
where  there  are  assets,  or  where  the  suit  is  to  be  brought. 
When  the  proper  copy  of  the  original  appointment  is  duly 
filed  in  any  county  court,  the  foreign  administrator  or  exec- 
utor is  placed  upon  the  same  footing  as  a  domestic  admin- 
istrator or  executor,  so  far  as  capacity  to  sue  in  our  courts 
is  concerned.  He  need  not  take  out  any  new  letters  of  ad- 
ministration, nor  obtain  any  further  appointment  from  the 
courts  of  this  state,  because  his  authority  or  title  derived 
from  the  foreign  court  is  all-sufficient.  The  statute  gives 
him  the  right  to  prosecute  and  defend  all  actions  relating 
to  his  estate,  and  he  can  exercise  over  such  estate  any 
power  which  a  domestic  administrator  or  executor  would 
have  or  could  exerdse.    But  before  the  record  is  made  by 
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the  filing  of  the  properly  authenticated  copy,  or  by  the  fil- 
ing of  the  original  appointment,  the  disability  of  the  for- 
eign administrator  to  sue  here  continued;  but  with  the 
record  made  the  disability  ceases  under  the  statute.  Smith 
V.  Peelchamfhy  39  Wis.  414. 

We  may  likewise  add  here  that  sec.  4200,  R.  S.,  provides, 
"  whenever  a  plaintiff  shall  sue  as  an  executor,  administrar 
tor,  guardian,  or  trustee,  and  shall  allege  in  his  complaint 
his  due  appointment  as  such,  and,  if  appointed  in  another 
state  or  foreign  country,  the  filing  or  recording  of  the  au- 
thenticated copy  of  his  appointment  as  required  by  the  laws 
of  this  state,  such  allegations  shall  be  taken  as  true,  unless 
specifically  denied  by  the  defendant  by  his  answer,  duly 
verified."  There  was  no  denial  under  oath  in  the  answers 
of  any  fact  or  matter  stated  in  the  complaint,  and  therefore 
the  allegations  in  regard  to  the  appointment  and  the  filing 
of  the  authenticated  copy  of  the  same  were  properly  taken 
as  true  without  proof. 

It  is  further  said  there  is  no  averment  in  the  complaint 
that  the  deceased  had  any  goods  or  chattels  in  Milwaukee 
county,  where  the  duly  authenticated  copy  was  filed ;  but, 
from  the  views  which  we  have  expressed  as  to  the  mean- 
ing of  the  statute,  it  is  clear  that  no  such  averment  was 
necessary,  nor  was  it  essential  to  allege  that  John  H.  Nor- 
wood was  not  a  resident  of  Wisconsin  when  he  died.  It 
is,  however,  distinctly  alleged  that  he  was  a  resident  of 
the  city  of  Washington  when  he  died;  and  there  is  abun- 
dant evidence  to  prove  that  allegation.  We  do  not  cite  the 
testimony  which  establishes  the  fact,  because  it  is  imnec- 
essary.  It  will  be  found  in  the  bill  of  exceptions,  and 
clearly  and  conclusively  proves  the  allegation  as  to  residence. 
Whether  sec.  4200,  R.  S.,  did  not  dispense  with  this  proof, 
in  view  of  the  answer,  is  a  question  we  need  not  decide.  It 
is  sufficient  to  say  that  the  proof  was  most  satisfactory  that 
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John  H.  Norwood  did  not  reside  in  this  state  at  the  time  of 
his  death. 

It  is  further  insisted  that  the  court  below  erred  in  receiv- 
ing the  testimony  of  the  witness  Le  Saubiier,  and  permitting 
it  to  go  to  the  jury  to  establish  the  value  of  the  bonds.  The 
property  which  the  plaintiff  seeks  to  recover  the  possession 
of  is  described  in  the  complaint  as  $200  in  bank-bills  and 
silver,  and  certain  municipal  bonds  of  the  city  of  Atlanta^ 
Georgia,  giving  the  numbers  and  amounts  thereof.  The 
witness  testified  that  he  had  been  engaged  in  the  banking 
business  in  Milwaukee  for  twenty-two  years,  and  had  bought 
and  sold  municipal  bonds,  but  had  never  dealt  in  Atlanta 
bonds,  and  had  no  special  knowledge  as  to  their  market 
value ;  but  he  was  permitted  to  give  an  opinion,  under  ob- 
jection, as  to  the  market  value  of  Atlanta  city  bonds  matur- 
ing in  1902,  running  at  eight  per  cent,  interest.  We  think 
the  testimony  of  the  witness  was  competent.  It  comes 
within  the  principle  of  numerous  adjudications  which  admit 
the  opinions  of  witnesses  as  to  value.  The  witness  was  a 
banker,  engaged  in  buying  and  selling  municipal  bonds.  He 
had  a  general  knowledge  of  the  value  of  such  securities 
from  having  dealt  in  them.  True,  he  had  not  bought  and 
sold  Atlanta  bonds,  nor  was  it  necessary  he  should  in  order 
to  qualify  him  to  give  an  opinion  as  to  their  value.  His 
experience  and  information  acquired  in  the  business  of 
banking  would  enable  him  to  testify  as  to  the  value  of  such 
bonds,  though  he  had  not  dealt  in  them.  "  It  is  not  neces- 
sary, in  order  to  qualify  one  to  give  an  opinion  as  to  values, 
that  his  information  should  be  of  such  a  direct  character  as 
would  make  it  competent  of  itself  as  primary  evidence.  It 
is  the  experience  which  he  acquires  in  the  ordinary  conduct 
of  affairs,  and  from  means  of  information  such  as  are  usu- 
ally relied  on  by  men  engaged  in  business  for  the  conduct 
of  that  business,  that  qualifies  him  to  testify."   Whitney  v. 
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ThacheVy  117  Mass.  523.  Mr.  Wharton  lays  down  the  same 
rule,  and  cites  many  decisions  in  his  notes  to  sustain  the 
text.  1  Whart.  Ev.  §  446.  He  says,  on  questions  of  valua- 
tion of  property  it  is  impracticable  to  lay  down  any  precise 
line  of  demarkation  between  the  expert  and  non-expert. 
The  safest  course  is  to  permit  the  examination  of  aU  having 
experience  in  or  acquaintance  with  the  thing  to  be  valued, 
leaving  their  authority  to  be  tested  on  their  cross-examina- 
tion. We  therefore  think  there  was  no  error  in  the  admis- 
sion of  the  evidence,  nor  in  the  instruction  of  the  court 
upon  that  point.  We  will  furthermore  add  that  the  testi- 
mony of  this  witness  as  to  the  value  of  the  bonds  was  really 
unimportant,  as  a  computation  will  show  that  the  full 
amount  of  the  face  of  the  bonds,  with  interest  thereon,  was 
not  recovered  in  the  action.  So  the  testimony  could  not 
have  done  the  defendants  any  harm,  even  if  improperly 
admitted. 

It  is  further  objected  that  the  money  and  bonds  were  not 
sufficiently  identified  or  described  so  that  they  could  be 
distinguished  from  other  property  of  that  kind.  It  was 
claimed  on  the  part  of  the  plaintiff  that  the  money  and 
bonds  in  question  were  put  into  a  tin  box  at  Washington; 
that  the  box  was  locked,  and  sent  by  express  to  the  defend- 
ant Josephine  Norwoqd  at  Sheboygan  Falls.  There  was 
evidence  tending  to  prove  the  numbers  and  amounts  of  the 
bonds,  and  thi  denomination  of  the  bank-bills  which  were 
placed  in  the  box,  and  this  evidence  sufficiently  identified 
and  described  the  property,  especially  in  view  of  the  fact 
that  the  defendants  presumably  had  the  property  in  their 
possession  or  under  their  control,  and  could  have  corrected 
any  mistakes  made  by  the  plaintiff's  witnesses  in  the  de- 
scription of  it.  The  witness  Gary  testified  that  he  helped 
John  H.  Norwood  to  put  the  bonds  and  bank-bills  of  certain 
denomination  in  the  tin  box  with  other  papers,  and  that 
the  box  was  then  locked,  and  he  himself  left  it  at  the  ex- 
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press  office,  directed  to  the  defendant  Josephine  Ncrmod^ 
Sheboygan  Falls.  This  showed  that  this  money  and  these 
bonds  were  so  placed  by  the  deceased  in  a  box  that  they 
could  be  distinguished  from  other  money  and  other  bonds; 
and,  under  the  circumstances,  the  presumption  is  that  the 
description  of  the  property  by  the  plaintiflPs  witnesses  was 
correct,  for  if  it  had  not  been  the  defendants  would  have 
furnished  the  correct  description,  as  the  property  was  pre- 
sumably in  their  possession. 

And  here  we  will  notice  an  exception  which  was  taken 
to  that  portion  of  the  charge  in  which  the  court  told  the 
jury  that,  if  they  found  that  the  plaintiff  was  entitled  to 
recover,  then  the  only  testimony  in  regard  to  the  amount 
of  money  which  was  placed  in  this  box  was  given  by  the 
witness  Gary,  and  that  the  jury  should  ascertain  and  deter- 
mine from  his  testimony,  and  his  testimony  alone,  the 
amount  of  money  which  was  deposited  in  the  box  and  sent, 
as  claimed,  to  the  defendant  Josephine  Norwood  at  Sheboy- 
gan Falls.  This  direction  of  the  court  was  correct,  for  the 
record  does  not  contain  any  testimony  except  that  of  Gkury 
as  to  the  amount  pf  bills  or  money  which  was  deposited  in 
the  box.  True,  the  defendants  both  testified  that  they  did 
not  receive  in  the  box  $200  in  currency,  nor  any  other 
amount  of  money,  but  from  the  nature  of  the  case  they 
could  not  and  did  not  contradict  Gary  as  to  the  money 
which  was  put  in  the  box  at  Washington,  ^ut  under  the 
charge  of  the  court  the  jury  must  have  found  that  the 
bonds  and  money  were  received  by  the  defendants  at  She- 
boygan Falls,  and  that  they  were  under  the  control  of  the 
defendants  when  the  suit  was  commenced. 

The  will  of  John  H.  Norwood,  purporting  to  have  been 
probated  by  the  orphans'  court  of  the  District  of  Columbia^ 
was  offered  in  evidence  by  the  defendants,  from  which  it 
appeared  that  Ealph  W.  Norwood  was  named  as  executor 
therein.    Such  being  the  case,  it  is  said  no  letters  of  ad- 
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ministration  could  issue  to  the  plaintiflf;  Tbut  Ealph  W. 
Norwood  testified  that  he  renounced  the  trust,  and  did  not 
qualify  as  executor,  so  letters  of  administration  with  the 
will  annexed  could  properly  issue  to  the  plaintiflf. 

A  number  of  exceptions  were  taken  to  the  charge,  some 
of  which  are  covered  by  the  observations  which  ^ve  have 
made  on  the  case,  and  need  not  be  further  noticed.  The 
charge  is  quite  lengthy,  and  seems  to  have  submitted  all 
questions  of  fact  under  proper  instructions  to  the  jury. 
Among  other  things,  the  court  told  the  jury  that  if  John 
H.  Norwood,  shortly  before  his  death,  or  at  the  time  it  is 
claimed  the  box  was  expressed  to  the  defendant  Jose]}hine 
Norwood^  had  the  bonds  and  money  in  question  in  his  pos- 
session, then  the  presumption  was  that  he  was  the  owner 
of  the  same  at  the  time  of  his  death,  and  that  the  plaintiff 
was  entitled  to  the  possession  of  the  property  described. 
We  see  no  error  in  this  instruction.  The  possession  of  per- 
sonal property  is  prima  fade  proof  of  ownership),  and  if 
the  box  with  the  bonds  and  money  were  deposited  in  the 
express  office  in  the  city  of  Washington,  duly  addressed  to 
the  defendant  Norwood  at  Sheboygan  Falls,  it  is  prima 
facie  or  presumptive  evidence  that  the  property  in  it,  or 
bonds  and  money,  whatever  they  were,  were  in  the  box 
when  it  was  received  at  Sheboygan  Falls.  That  presump- 
tion will  continue  until  it  is  shown  by  evidence  that  no 
bonds  or  money  were  in  the  box.  This  was  the  charge  of 
the  court,  and  the  court  added,  if  no  bonds  were  received 
by  the  defendants  with  this  box  at  Sheboygan  Falls,  then 
they  were  entitled  to  a  verdict.  But  if  the  bonds  and 
money  in  question  were  in  the  box  at  the  time  it  was  re- 
ceived at  Sheboygan  Falls,  it  would  then  be  for  the  jury  to 
determine  whether  or  not  the  bonds  and  money  were  in 
the  possession  of  the  defendants  or  under  their  control  at 
the  time  of  the  commencement  of  the  action.  If  the  de- 
fendants were  in  possession  of  the  property  described  in 
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the  complaint  at  the  time  the  box  was  received,  the  pre- 
sumption is,  unless  the  property  was  wrongfully  disposed 
of,  it  was  in  their  possession  at  the  time  of  the  commence- 
ment of  this  action.  If  the  defendants  were  in  the  posses- 
sion of  the  property  at  the  time  the  box  was  received,  but 
had  wrongfully  placed  the  bonds  or  money  in  question  in 
the  possession  of  some  one  else,  for  the  purpose  of  conceal- 
ing the  same  or  to  prevent  the  plaintiff  from  recovering 
possession  thereof,  then  the  defendants  were  liable  the  same 
as  if  they  were  in  the  actual  possession  of  the  property. 

There  was  a  sufficient  demand  alleged  and  proven,  if  any 
demand  were  necessary  where  the  agent  refuses  to  restore 
the  property  which  he  has  received  for  safe-keeping.  The 
letters  which  were  introduced  in  evidence  showed  that  the 
tin  box  and  contents  were  more  than  once  demanded  of 
the  defendants  and  such  demand  refused.  It  is  plain,  if  the 
plaintiff  was  entitled  to  recover,  he  should  recover  the 
market  price  of  the  bonds  which  the  evidence  showed  had 
been  received  by  the  defendants.  We  see  no  objection  to 
the  amount  of  the  recovery,  nor  to  the  sufficiency  or  form 
of  the  verdict.  This  disposes  of  all  the  material  questions 
in  the  case. 

By  the  Court—  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Fox,  Appellant,  vs.  Zimmermann  and  others,  Respondents. 

September  6  ^September  £S,  1890, 

Tax  titles:  Agency:  Fravd:  Husband  and  wife:  LimitaMon  of  actums, 

1.  If  an  agent  employed  to  coUect  rents  and  ^j  taxes  on  land,  having 
rents  in  his  hands  sufficient  to  pay  the  taxes,  aUows  the  land  to  be 
sold  therefor  and  purchases  at  the  tax  sale,  it  amoonte  to  a  redemp- 
tion from  the  sale^  and  he  thereby  acquires  no  yalid  title  as  against 
his  principal 
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2.  The  result  is  the  same  if  the  agent  purchases  at  the  tax  sale  as  agent 
for  his  wife  and  in  her  name,  for  in  such  case  she  is  chargeable  with 
notice  of  the  fraud. 

8w  Testimony  of  a  husband  that,  because  of  some  trouble,  lie  had  con- 
Teyed  all  his  property  to  his  wife ;  that  she  kept  all  the  money,  and 
when  he  wanted  any  gave  it  to  him ;  and  that  she  gave  him  the 
money  with  which  he  purchased  tax  certificates,  does  not  show  that 
she  had  any  separate  estate  with  which  to  purchase  the  certificates. 

ik  The  special  limitations  upon  actions  to  recover  lands  sold  for  taxes 
(seca  1188,  1210d,  R  S. ;  sees.  2,  8,  ck  309,  Laws  of  1880;  ch.  250, 
Laws  of  1882 ;  ch.  158,  Laws  of  1883 ;  ch.  133,  Laws  of  1886),  relate 
exclusively  to  actions  in  which  the  validity  or  regularity  of  the  tax 
proceedings  is  questioned,  and  do  not  apply  to  an  action  based  upon 
the  defendant's  fraud  in  acquiring  a  tax  titla 

5.  Under  sec.  4222,  R.  S.,  providing  that  in  an  action  for  relief  on  the 
ground  of  fraud  the  cause  of  action  is  not  deemed  to  have  accrued 
until  the  discoveiy  of  the  facts  constituting  the  fraud,  mere  con- 
structive notice  is  not  such  discovery. 

APPEAL  from  the  Circuit  Court  for  Sheboygan  County. 

The  action  is  ejectment  to  recover  the  possession  of  fif- 
teen acres  of  land  in  or  near  the  city  of  Sheboygan.  The 
complaint  is  in  the  usual  form.  The  defendants  Frieder^ich 
Zirnmermamm,  and  Lutz  answered  jointly,  denying  the  ma- 
terial allegations  of  the  complaint ;  also  that  the  defendant 
Christme  Zimmermwnn  is  the  owner  of  the  land  in  contro- 
versy and  entitled  to  the  possession  thereof;  that  the  de- 
fendant Friederich  is  her  husband  and  in  possession  of  the 
land  as  such ;  and  that  Lutz  is  in  possession  thereof  as  her 
tenant.  The  answer  of  (7Am^^  alleges  the  same  facts,  and 
further  that  she  owns  the  land  by  virtue  of  three  tax  deeds 
thereof,  duly  executed  to  her  and  recorded, — one  in  1879, 
and  the  others  in  1882, —  for  the  unpaid  taxes  on  the  land 
thereby  conveyed  to  her  for  the  years  18Y3, 18Y7,  and  1878, 
respectively.  She  also  answers  in  bar  of  the  action  the  lim- 
itations prescribed  in  the  following  statutes :  Ch.  183,  Laws 
of  1885;  sec.  1210c?,  E.  S.;  ch.  250,  Laws  of  1882;  ch.  153, 
Laws  of  1883;  sees.  2,  3,  ch.  309,  Laws  of  1880;  sec.  1188, 
R.  S. ;  and  sec.  4222,  E.  S. 
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The  testimony  given  on  the  trial  satisfactorily  shows  that 
the  defendant  Friederioh  was  the  agent  of  the  plaintiff 
from  1868  to  1879,  inclusivey  to  collect  the  rents  of  the  land 
in  controversy,  and  to  pay  the  taxes  thereon  with  the  money 
so  collected.  It  also  tends  to  show  that  he  made  such  col- 
lections during  that  period.  It  was  stipulated  on  the  trial 
"  that  the  rent  in  any  one  of  those  years  from  1868  to  1879, 
if  any  rent  was  received,  would  pay  more  than  the  taxes  for 
any  of  those  years."  Under  a  further  stipulation  of  the 
parties,  the  following  was  the  only  question  of  fact  submit- 
ted to  the  jury:  "Did  the  defendant  i^riedi^ricA  Ztmrner- 
mann  receive  rent  for  the  premises  described  in  the  com- 
plaint during  any  of  the  years  from  and  including  1868 
down  to  and  including  the  year  1879?  If  you  answer  ^  yes,' 
then  state  the  years  for  which  he  so  received  the  rent."  To 
this  question  tiie  jury  answered:  "Yes;  for  all  the  years 
mentioned  in  the  above." 

It  was  further  proved  on  the  trial  that  the  defendant 
Friederieh  purchased  the  tax  certificates  upon  which  the 
tax  deeds  to  his  wife  were  issued,  taking  some,  if  not  all,  of 
them  in  his  own  name.  If  his  wife  had  any  interest  in  such 
purchases,  he  was  her  agent  in  making  them  and  in  subse- 
quently taking  the  tax  deeds  in  her  name.  He  so  testified, 
and  his  testimony  is  undisputed. 

The  judge  filed  findings  in  favor  of  the  defendants  to  the 
effect  that  the  defendant  Chriatiiie  is  the  owner  of  the  land 
by  virtue  of  her  tax  deeds  thereof,  and  that  several  of  the 
special  statutes  of  limitations  thus  pleaded  had  run  in  favor 
of  her  title,  against  the  plaintiff,  before  this  action  was  com- 
menced. The  court  also  found  that,  up  to  the  time  the 
first  tax  deed  was  recorded,  the  plaintiff  was  the  owner  of 
the  land,  and  that  Friederieh  was  not  her  continuing  agent 
to  collect  rent  or  pay  taxes.  The  plaintiff  appeals  from  a 
judgment  entered  pursuant  to  such  findings,  dismissing  the 
complaint  with  costs. 
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Fo^  the  appellant  there  was  a  brief  by  Felix  Benfey,  at- 
torney, and  A.  G.  Preacott^  of  counsel,  and  oral  argument 
by  Mr.  PrescoU. 

For  the  respondents  there  was  a  brief  by  Seaman  cfe 
WHliamSy  and  oral  argument  by  TT.  H,  Seaman. 

Lyon,  J.  We  think  the  finding  of  the  jury  is  supported 
by  the  testimony.  Such  finding  and  the  admission,  both 
of  which  are  set  out  in  the  above  statement  of  the  case,  es- 
tablish the  proposition  that  when  the  taxes  accrued  for 
each  year  from  1868  to  1879,  inclusive,  the  defendant  Fried- 
erick  had  in  his  hands  the  rents  he  collected  to  an  amount 
suflBcient  to  pay  the  taxes  of  such  year.  Of  course  he  com- 
mitted a  gross  fraud  on  the  plaintiff  when,  in  each  of  the 
years  1873,  1877,  and  1878,  he  neglected  to  pay  such  taxes 
therewith,  but  allowed  the  land  to  be  returned  and  sold 
and  afterwards  conveyed  to  his  wife  for  nonpayment  of 
taxes.  If  he  purchased  the  certificates  of  sale  in  his  own 
right,  it  amounted  to  a  payment  of  the  taxes  and  a  redemp- 
tion of  the  certificates  from  the  tax  sale.  If  he  purchased 
them  for  his  wife,  the  result  is  the  same,  for  he  had 
knowledge  of  the  fraud  he  had  committed  and  was  com- 
mitting on  the  plaintiff  when  he  made  the  purchase.  N'o- 
tice  to  or  knowledge  of  the  agent  in  such  case  is  notice  to 
or  knowledge  of  the  principal.  It  was  so  held  in  WHgox  v. 
Bates,  26  Wis.  465.  See,  also.  Story,  Ag.  §§  140,  UOa;  1 
Am.  &  Eng.  Ency.  of  Law,  419,  and  numerous  cases  cited  in 
note  2. 

The  findings  of  the  circuit  court  are  too  long  to  insert 
here.  It  is  sufficient  to  state,  in  addition  to  what  is  said  of 
them  in  the  above  statement  of  the  case,  that  the  judgment 
for  defendants  rests  chiefly  on  the  findings  that  3lr8.  Zim- 
mermanUj  through  her  husband  and  agent,  purchased  the 
tax  certificates  upon  which  her  tax  deeds  issued  with  her 
own  separate  means,  and  had  no  notice  or  knowledge,  at 
Vol.  T7--27 
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the  time,  of  the  fraud  committed  by  her  agent  upon  the 
plaintiff.  But  we  have  seen  that  she  had  constructive  notice 
of  the  fraud,  and  that  is  just  as  fatal  to  her  title  under  the 
tax  deeds  as  actual  notice  would  have  been.  She  is  in  bo 
better  position  than  her  agent  would  have  been  in  had  the 
tax  deeds  been  executed  to  him  instead  of  her. 

Furthermore  there  is  a  total  failure  of  proof  that  she  had 
any  separate  estate.  Had  she  been  the  owner  of  a  separate 
estate  in  her  own  right,  the  fact  might  easily  have  been 
proved.  She  did  not  testify  on  the  trial,  and  the  testimony 
of  her  husband  satisfactorily  shows  that  she  had  no  such 
estate.  He  testified  that,  because  of  some  trouble  he  was 
theretofore  having  with  some  one,  he  conveyed  all  his 
property  to  his  wife ;  that  she  kept  all  the  money ;  that 
when  he  wanted  any  she  gave  it  to  him,  and  gave  him  the 
money  with  which  he  purchased  the  tax  certificates.  This 
is  substantially  all  the  proof  there  is  on  the  subject.  The 
court  should  have  found  that  Mrs.  Zimmermann  had  no 
separate  estate,  and  that  her  husband  purchased  the  certifi- 
cates with  his  own  money,  and  took  the  tax  deeds  thereon 
for  his  own  use  and  benefit,  although  in  the  name  of  his 
Avif  e ;  also  that  such  tax  deeds  were  void  by  reason  of  the 
fraud  of  Friederich  in  not  paying  the  taxes  with  the  money 
in  his  hands  which  he  had  received  for  the  rent  of  the  land, 
as  it  was  his  duty  to  do. 

All  the  limitation  statutes  pleaded,  save  sec.  4222,  E.  S., 
and  all  which  the  court  found  were  applicable  to  the  case, 
relate  exclusively  to  actions  in  which  the  validity  or  regu- 
larity of  tax  sales,  etc.,  is  involved.  This  is  not  such  a  case. 
No  question  is  made  here  of  the  validity  or  regularity  of 
the  tax  proceedings,  but  the  tax  deeds  are  attacked  for 
fraud  only,  just  as  they  might  have  been  were  they  convey- 
ances by  private  parties.  It  was  held  in  McMahon  t?. 
McOraWy  26  Wis.  614,  that  such  conveyances  are  not  within 
any  of  those  special  limitation  acts. 


Digitized  byVjOOQlC 


77.  AUGUST  TERM,  1890.  419 

Crawford  and  others  vs.  Witherbee  and  another. 

Sec.  4222,  R  S.,  contains  a  limitation  of  six  years  after 
the  cause  of  action  has  accrued  in  an  action  for  relief  on  the 
ground  of  fraud,  with  a  certain  exception  therein  named, 
and  provides  that  "  the  cause  of  action  in  such  case  is  not 
deemed  to  have  accrued  until  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  the  fraud."  The  question 
was  raised  in  the  argument  whether  this  case  is  ruled  by 
that  section,  or  by  the  preceding  section,  which  prescribes  a 
limitation  of  ten  years.  It  is  not  necessary  to  determine 
the  question.  We  assume,  for  the  purposes  of  this  appeal, 
that  it  is  governed  by  sec.  4222,  which  is  most  favorable  to 
the  defendants.  There  is  no  proof  that  plaintiff  had  any 
actual  notice,  six  years  before  she  commenced  this  action, 
that  her  land  had  been  conveyed  or  sold  for  nonpayment 
of  taxes.  Mere  constructive  notice  is  not  sufficient  to  put 
the  statute  in  motion.    It  was  so  held  in  the  case  last  cited. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  wiU  be  remanded  for  a  new  trial 


Ceawford,  Administrator,  and  others,  Eespondents,  vs. 
Witherbee  and  another.  Appellants. 

September  6— September  £3, 1890. 

(7,  f)  Mines  and  mining:  Covenant  running  unth  land:  Construction  of 
drain:  Who  to  repair,  {3,  4)  Evidence:  Admission  of  title:  Specific 
ejections:  WiUs, 

1.  By  a  contract  imder  seal  C,  M.  &  Ckx  agreed  to  excavate  or  run  a 
"  level "  to  drain  certain  mineral  lands,  and,  in  consideration  thereof, 
W.,  the  owner,  agreed  to  render  to  them  one  eighth  of  all  the  min- 
eral raised  on  said  lands.  It  was  expressly  stipulated  that  the  con- 
tract should  be  binding  upon  the  heirs,  executors,  administrators, 
and  assigns  of  both  parties,  and  that  the  covenant  of  W.  should  run 
with  the  land ;  and,  to  secure  to  C,  M.  &  Co.  one  eighth  of  the  min- 
eral raised,  an  undivided  eighth  of  all  the  mineral  in  the  lands  was 
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conveyed  to  them.  Held,  tbat  the  covenant  of  W.  ran  with  thfe 
land. 

2l  The  contract  waa  silent  as  to  the  depth  to  which  the  level  should  be 
excavated,  and  as  to  who  should  keep  it  in  repair.  In  an  action  by 
successors  in  title  of  C,  M.  &  Ca  against  devisees  of  W.  to  recover 
the  value  of  one  eighth  of  the  ore  raised  on  the  lands  during  a  cer- 
tain time,  it  appeared  that  though  the  level  was  somewhat  out  of 
repair,  yet  the  ore  was  raised  without  trouble  or  increased  expense 
by  reason  of  water.  Hddy  that  the  question  whether  or  to  what 
extent  the  plaintiffs  were  bound  to  keep  the  level  in  rejiair,  was  not 
raised. 

8.  A  notice,  given  by  the  defendants  to  the  plaintiffs  before  the  action 
was  commenced,  to  repair  the  level  in  compliance  with  the  original 
agreement,  is  an  admission  that  the  plaintiffs  are  the  successors  of 
a,  M.  &  Ca  in  the  title. 

4  An  objection  to  the  admission  of  a  will  in  evidence  on  the  ground 
that  it  is  immaterial  and  incompetent  for  any  purpose,  is  not  avail- 
able to  exclude  it  on  the  groimd  that  it  is  not  sufficiently  authenti- 
cated or  proved. 

APPEAL  from  the  Circuit  Court  for  La  Fayette  County. 

Action  to  obtain  an  accounting  of  the  amount  of  lead 
ore  taken  since  February  1, 1885,  from  certain  lands  de- 
scribed in  the  complaint ;  to  have  the  value  of  one  eighth 
part  of  said  ore  ascertained  and  determined;  to  have  it 
adjudged  that  the  defendants  pay  said  value  to  the  plaint- 
iffs, and  that  the  plaintiffs  have  a  lien  on  said  lands  there- 
for; and  for  a  foreclosure  of  such  lien  in  case  of  a  default 
of  payment.  The  facts  and  the  findings  of  the  trial  court 
are  sufficiently  stated  in  the  opinion.  As  a  conclusion  of 
law  the  trial  court  found  that  the  plaintiffs  were  entitled  to 
judgment  for  the  sum  of  $670.21,  with  interest  from  the 
commencement  of  the  action,  and  for  costs.  From  the 
judgment  entered  accordingly  the  defendants  appealed. 

For  the  appellants  there  was  a  brief  by  Orton  cfe  Osborn^ 
and  oral  argument  by  P.  A.  Orton.  They  contended,  inter 
aliay  that  the  covenant  of  Hiram  "Witherbee  to  pay  one 
eighth  of  the  ore  raised  on  the  lands,  as  compensation  for 
the  construction  of  the  level,  does  not  run  with  the  lands  of 
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the  covenantor  so  as  to  bind  his  devisees  and  assigns,  the 
defendants  in  this  action.  (1)  No  interest  in  said  lands 
I)assed  to  Crawford,  Mills  &  Co.  under  the  contract.  There 
is,  therefore,  no  privity  of  estate  between  the  assignees  of 
Crawford,  Mills  &  Co.  and  the  defendants,  nor  is  there 
privity  of  contract,  and  therefore  there  can  be  no  liability. 
(2)  The  covenant  is  not  of  a  character  to  inhere  in  any  es- 
tate which  might  have  been  conveyed  by  the  contract  so  as 
to  impose  the  charge  of  its  performance  upon  the  rever- 
sionary interest  in  the  land  which  passed  t6  the  defendants. 
Branson  v.  Coffin,  108  Mass.  175;  S.  C.  118  id.  156;  Wdlah 
V.  BoA^ton,  24  Ohio  St.  28;  KiUle  lii/vcr  li.  Co.  v.  JEastem 
R.  Co.  41  Minn.  461;  Glhsoii  v.  Holden,  115  HI.  199;  Ma- 
sury  V.  Southworihy  9  Ohio  St.  340;  Glenn  v.  Canhyj  24 
Md.  127;  Brewer  v.  Marshall,  18  K  J.  Eq.  337;  Cole  v. 
Hughes,  54  K  Y.  444;  Scott  v,  McMillan,  76  id.  141;  Jffart 
V.  Lyon,  90  id.  663;  Haling  v.  Chester,  19  Mo.  App.  607; 
Bloch  V,  Isham,  28  Ind.  37;  Harsha  v,  Reid,  45  N.  T. 
415;  West  Va.  Tra?isp.  Co.  v.  Ohio  R.  P.  L.  Co.  22  W.  Va. 
600;  Wiggins  F.  Co.  v.  0.  &  M.  R.  Co.  94  HL  83;  New- 
hurg  P.  Co.  v.  Weare,  44  Ohio  St.  604;  KeppeUv.  Bailey, 
2  Mylne  &  K.  517;  Ackroydv.  Smith,  10  C.  B.  164;  Lymi 
V.  Mt.  Savage  Iron  Co.  34  Md.  603 ;  Blount  v.  Ha/rvey,  6 
Jones  Law,  186;  Miller  v.  Noonan,  83  Mo.  343;  Wheeler  v. 
Sch<id,  7  Neb.  204.  The  contract,  if  binding  upon  these  de- 
fendants at  all,  is  only  binding  in  case  the  level  is  kept  in 
repair  by  Crawford,  Mills  &  Co.  or  those  claiming  under 
them. 

W.  E.  Carter,  for  the  respondents,  cited,  besides  cases 
cited  in  the  opinion.  Savage  v.  Mason,  3  Cush.  500 ;  Morse 
r.  Aldrich,  19  Pick.  449 ;  Hurd  v.  Curtis,  id.  459 ;  Vernon 
t\  Smith,  5  Barn.  &  Aid.  1 ;  KeppeU  v.  Bailey,  2  Mylne  & 
K.  517;  Bedford  v.  British  Museum,  id.  562;  Piatt,  Cove- 
nants, 460 ;  1  Smith's  L.  C.  116  et  seq.;  Maine  v.  Curnston, 
98  Mass.  317;  Standish  v.  Lawrence,  111  id.  113;  Richard- 
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8on  V,  Tdbey^  121  id.  457 ;  Hart  v.  Kucher^  5  Serg.  (fe  R  1 ; 
Todd  V.  Stokes,  10  Pa.  St.  155;  GiXbeH  v.  Drew,  id.  219; 
Ingles  v.  Bringhurst,  1  DalL  341 ;  Burlock  v.  Peck,  2  Duer, 
90;  Ebdge  v.  Sloan,  107  N.  Y.  244;  Rawle,  Covenants  for 
Title,  342;  4  Am.  &  Eng.  Ency.  of  Law,  497;  Sterling  Hy- 
draulic Co.  V,  Williams,  66  111.  393;  1  Smith's  L.  C.  (Hare 
&  W.'s  notec),  part  I,  p.  179 ;  Kentucky  C.  JR.  Co.  v.  Ken- 
ney,  82  Ky.  154;  Goudy  v.  Goudy,  Wright  (O.),  410;  Sandr 
with  V.  De  Silvery  1  Browne  (Pa.),  221 ;  Coffin  v.  Talman,  8 
K  T.  465;  Post  v.  Weil,  115  id.  361;  Nye  v.  Uoyle,  120  id. 
195. 

Obton,  J.  The  facts  of  this  case  are  briefly  and  substan- 
tially as  follows : 

About  the  10th  day  of  September,  1862,  Jefferson  Craw- 
ford (now  deceased),  John  L.  Crawford,  Gabriel  Mills  (de- 
ceased), and  Henry  Magor,  as  parties  of  the  first  part,  en- 
tered into  a  contract  in  writing  and  under  seal  with  one 
Hiram  Witherbee  (now  deceased),  who  was  the  owner  of 
the  lands  therein  described,  and  situated  in  La  Fayette 
county  in  this  state,  by  which  the  said  party  of  the  first 
part  agreed  to  excavate  or  run  what  is  usually  called  a 
"level,"  commencing  at  the  bottom  of  the  tail  race  of 
"  Crawford's  Big  Wheel,"  in  a  northerly  direction  up  what 
is  known  as  "  Hard  Scrabble  Branch,"  or  in  such  direction 
as  they  may  deem  best  calculated  to  drain  the  said  lands  of 
said  Witherbee,  to  be  excavated  as  nearly  level  in  its  course 
as  the  purpose  for  which  it  is  intended  will  permit,  and  to 
be  commenced  within  a  reasonable  time  after  that  date, 
and  prosecuted  with  reasonable  facility.  The  level  was  to 
be  run  a  considerable  part  of  the  way  through  the  lands  of 
said  Witherbee,  described  in  the  agreement,  which  were 
supposed  to  be  mineral  lands  and  to  contain  lead,  and  which 
could  not  be  mined,  on  account  of  water,  without  being 
drained  by  said  level,  and  which  lay  south  of  the  north  end 
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of  said  level,  and  east  and  west  of  it.  In  consideration  of 
the  excavation  of  said  level,  the  said  Witherbee  agreed  to 
render  to  the  party  of  the  first  part  one  clear  eighth  part  of 
all  lead  mineral  or  lead  ore  raised  upon  said  lands  which  lie 
east  and  west  of  any  excavated  portion  of  said  level,  and 
south  of  an  east  and  west  line  across  the  extreme  northerly 
end  of  the  same,  as  fast  as  said  level  shall  be  prosecuted, 
free  from  all  expense  of  discovering  or  separating  it  from 
the  earth,  and  to  be  paid  in  kind  on  the  land  where  raised. 
It  is  expressly  stipulated '  in  said  agreement  that  it  shall 
bind  the  heirs,  executors,  administrators,  and  assigns  of  both 
parties,  and  that  the  said  covenant  of  said  Witherbee  shall 
run  with  said  lands.  In  the  said  agreement,  and  for  the 
purpose  of  securing  to  the  party  of  the  fii:st  part  one  eighth 
of  all  mineral  raised  on  said  lands,  the  said  Witherbee 
thereby  grants,  bargains,  and  sells  to  the  party  of  the  first 
part,  and  to  their  heirs  and  assigns  forever,  one  undivided 
eighth  part  of  all  lead  mineral  in  any  and  all  of  said  lands, 
to  have  and  to  hold  the  same,  together  with  all  and  singular 
the  right  accruing  under  the  agreement,  to  the  said  party  of 
the  first  part  and  to  their  heirs  and  assigns  forever. 

It  was  found  by  the  court  that  Crawford,  MiUs  &  Co. 
(said  party  of  the  first  part),  within  a  reasonable  time  after 
the  execution  of  said  agreement,  began  said  level,  and  that 
it  was  excavated  and  run  by  them  with  reasonable  energy 
and  diligence  to  a  point  where  an  east  and  west  line  drawn 
across  its  northern  extremity  will  pass  northward  of  the 
places  where  the  ores  in  controversy  were  mined,  and  that 
the  same  was  so  excavated  and  built  many  years  before  the 
said  ores  were  mined ;  that  the  title  of  said  Hiram  Wither- 
bee (now  deceased)  to  said  lands  has  become  vested  in  the 
defendants  by  and  through  his  devise  thereof  in  his  last  will 
and  testament,  and  that  they  are  now  in  possession  of  them, 
and  claim  title  thereto  by  virtue  of  said  will  and  convey- 
ances thereunder,  and  that  the  plaintiffs  are  the  successors 
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in  title  of  the  said  Crawford,  Mills  &  Co.,  and  the  owners 
of  all  the  interest  in  and  to  said  lands  of  said  Hiram  With- 
erbee  conveyed  by  him  in  and  by  said  agreement,  and  are 
also  the  owners  of  said  level ;  that  from  the  date  of  said 
agreement  to  February  1, 1885,  the  said  Hiram  Witherbee 
in  his  life-time,  and  the  defendants  since  his  decease,  paid 
to  said  Crawford,  Mills  &  Co.,  or  to  said  plaintiffs,  all  rents 
which  accrued  to  them  under  and  by  virtue  of  said  agree- 
ment, but  since  that  time  the  defendants  have  paid  none  of 
the  same ;  that  since  that  time  the  defendants  have  received 
and  retained,  as  the  proceeds  of  the  sale  by  them  of  one 
eighth  of  the  ores  raised  and  mined  on  said  lands  lying 
south  of  an  east  and  west  line  drawn  across  the  northern 
end  of  said  level,  the  sum  of  $670.21,  no  part  of  which  has 
been  paid  to  or  rticeived  by  the  plaintiffs;  that  all  of  said 
ores  were  mined  and  raised  from  said  lands  without  hin- 
drance, impediment,  increase  of  cost,  or  trouble  by  reason 
of  water  therein,  and  most,  if  not  all  of  them,  were  so  mined 
and  raised  from  below  the  water-level  therein  before  the 
construction  of  said  level,  and  above  the  present  water-level 
in  said  lands. 

The  court  further  found  that  the  level  was  somewhat  out 
of  repair,  but  that  there  is  a  continuous  underflow  through 
each  of  its  shafts,  and  that  at  least  two  thirds  as  inuch 
water  pours  out  of  the  mouth  of  said  level  as  it  ev^  ^ 
charged  since  its  construction,  and  that  the  said  3^iram 
Witherbee  in  his  life-time,  as  late  as  August  2, 1866,  ^J  * 
certain  sujiplemental  agreement,  approved  and  appla^''^^^ 
the  manner  in  which  said  level  had  been  built,  down  to  ^^^^ 
time,  and  the  energy  with  which  the  work  of  constru^^^^S 
it  had  been  pushed.  These  findings  appear  to  have  T^^^ 
justified  and  supported  by  the  evidence. 

1.  The  learned  counsel  of  the  appellants  contend  tho/'^  ^® 
defendants  are  discharged  from  the  obligation  to  r^t^^^^ 
such  one-eighth  of  the  mineral  to  the  plaintiffs,  because  ^'^^ 
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level  or  drain  was  so  badly  out  of  repair  when  it  was  raised 
or  mined.  It  does  not  appear  that  the  defendants  were  at 
all  injured  or  prejudiced  by  any  want  of  repair  of  the  level, 
if  there  was  any,  or  that  they  were  at  all  troubled  by  water 
in  their  mines.  The  agreement  for  the  construction  of  the 
level  is  silent  as  to  the  depth  it  should  be  excavated.  It 
only  requires  the  level  to  be  so  constructed  as  to  drain  or 
uncover  the  lead  ore  so  as  to  permit  it  to  be  raised  or  mined 
without  any  trouble  or  inconvenience  from  water.  Filled 
up.  to  some  extent,  as  it  may  be,  the  level  seems  to  be  yet 
deep  enough  for  all  practical  purposes,  and  the  defendants 
have  no  cause  of  complaint.  It  follows,  therefore,  that  the 
question  as  to  whether  the  plaintiffs  are  bound  to  keep  the 
level  in  repair,  or  to  what  extent  they  are  so  bound,  is  not 
raised. 

2.  The  point  made  that  the  will  of  Jefferson  Crawford 
was  not  sufficiently  authenticated  or  proved  to  be  admitted 
in  evidence  can  hardly  prevail, —  (1)  Because  the  objection 
was  not  specific,  that  it  was  not  properly  authenticated. 
The  objection  was  that  the  will  was  immaterial  and  incom- 
petent for  any  purpose.  (2)  Because  the  defendants  intro- 
duced in  evidence  a  notice  signed  by  one  of  them,  dated 
December  8,  1884,  by  which  the  plaintiffs  were  notified  to 
repair  said  level  in  compliance  with  said  original  agree- 
ment, and  that  they  should  withhold  the  rents  until  it  should 
be  restored  to  its  original  usefulness.  This  notice  is  an  ad- 
mission that  the  plaintiffs  are  the  proper  parties  as  success- 
ors of  Crawford,  Mills  &  Co.  in  the  title,  and  bound  by  the 
agreement.  This  cured  any  error  that  might  have  been 
committed  in  improperly  receiving  the  will  in  evidence. 

The  main  and  important  question  in  the  case  is  whether 
the  covenant  sued  upon  "runs  with  the  land."  On  that 
question,  the  learned  counsel  on  both  sides  have  submitted 
unusually  able  arguments  and  briefs.  We  may  not  foUow 
the  learned  counsel  through  their  able  reasoning  and  weU- 
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selected  authorities,  but  it  will  not  be  from  any  want  of  ap- 
preciation for  their  professional  labor.  It  appeal's  to  us 
that  the  covenant  to  render  one  eighth  of  the  mineral  to 
the  covenantees,  read  in  connection  with  the  dependent 
covenant  to  construct  the  level  for  the  purpose  of  making 
the  lead  ore  in  the  land  available,  and  the  grant  of  one 
eighth  of  such  ore  in  the  land,  comes  within  every  essential 
element  of  one  that  runs  with  the  land  and  binds  the  pres- 
ent parties.  (1)  There  is  an  estate  granted.  (2)  The  per- 
formance or  non-performance  of  the  covenant  affects  ihe 
nature  or  value  of  the  property  conveyed.  (3)  There  is  a 
privity  of  estate  between  the  contracting  parties.  Piatt, 
Gov.  461.  One  eighth  of  the  mineral  is  granted  or  con- 
veyed. While  the  mineral  is  in  the  earth,  undiscovered  and 
unmined,  it  has  but  little  or  no  value.  The  covenant  re- 
quiring the  grantor  to  raise  or  mine  and  deliver  it  to  the 
grantees,  gives  it  value.  There  is  not  only  privity  of  estate, 
but  the  parties  are  tenants  in  common  of  all  the  mineral  in 
the  land.  The  covenantees  own  one  undivided  eighth  of 
it,  and  the  covenantor  reserved  and  owns  seven  eighths  of 
it,  and  covenants  to  raise,  separate,  and  deliver  the  one 
eighth.  The  possession  of  the  undivided  mineral  in  the 
land,  by  the  covenant,  remains  in  the  covenantor  until  it  is 
raised,  divided,  and  delivered.  The  grant  without  the  cove- 
nant would  make  each  party  liable  to  contribute  a  propor- 
tionate share  of  the  labor  and  expense  of  raising  or  mining  it. 
Clark  V.  Plumnier^  31  Wis.  442.  The  covenant  imposes  this 
burthen  wholly  upon  the  grantor  or  the  owner  of  the  seven- 
eighths  share.  In  that  it  also  affects  the  quality  and  nature 
of  the  estate  granted.  The  grant  of  the  one  eighth  of  the 
mineral  in  the  land  is  a  grant  of  an  interest  in  the  land  and 
a  part  of  the  realty.  Golden  v.  Glock^  57  Wis.  118;  Danith 
V.  Bailey,  43  Wis.  566;  Toun-g  v.  Lego,  36  Wis.  394.  Be- 
sides this,  the  grant  with  the  covenant  creates  a  charge 
upon  the  land  to  secure  the  mining  and  delivery  of  the  one 
eighth,  in  the  nature  of  a  mortgage. 
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If  the  grant  and  covenant  together  do  not  sufficiently 
show  the  real  nature  of  the  covenant,  the  dependent  cove- 
nant of  Crawford,  Mills  &  Co.  to  construct  the  level  or 
drain  through  and  above  the  lands  containing  the  mineral, 
for  the  sole  purpose  of  making  it  possible  to  mine  the  lead 
ore  in  it,  as  the  consideration  of  the  covenant  to  raise  and 
deliver  the  one  eighth  of  it,  will  very  clearly  and  conclu- 
sively show  the  latter  covenant  to  be  one  that  runs  with 
the  land.  By  that  covenant,  they  are  to  construct,  at  vast 
expense,  such  a  level  as  will  remove  the  water  from  the  lead 
deposits  so  that  they  may  be  mined  with  facility^  and  thereby 
give  to  the  mineral  in  the  land  almost,  if  not  quite,  its  entire 
value,  and  make  it  possible  to  deliver  the  one  eighth,  and 
to  secure  the  seven  eighths  of  it  to  the  covenantor.  Both 
parties  are  interested  proportionably  in  and  dependent  upon 
that  great  and  common  improvement  for  the  value  of  their 
respective  shares  of  the  mineral.  It  is  the  common  source 
of  their  beneficial  interest  in  the  land.  As  long  as  the  level 
drains  the  mineral  deposits,  each  party  may  make  available 
his  interest  in  the  land;  and  when  it  fails  to  so  drain  the 
lands,  both  parties  will  lose  that  interest.  Suppose  that 
agreement  had  provided  that  each  party  should  bear  their 
proportion  of  the  expense  of  constructing  the  level  and 
keeping  it  in  repair,  so  that  their  respective  shares  of  min- 
eral could  be  raised,  would  not  such  a  covenant  run  with 
the  estate  granted  to  Crawford,  Mills  &  Co.?  If  so,  then  it 
follows  that  the  covenant  of  Hiram  Witherbee,  to  raise  and 
deliver  to  them  one  eighth  of  the  mineral  granted,  is  sucli 
a  covenant,  for  they  would  be  mutual  and  dependent  cove- 
nants in  such  a  case,  and  if  one  runs  with  the  land  the  other 
would  also. 

In  Woolbscroft  v,  Norton^  15  Wis.  198,  the  owner  of  the 
dam  and  water-power  deeded  to  another  certain  squai'e 
inches  of  water  to  be  furnished  from  the  dam,  and  the 
grantee  covenanted  to  pay  his  ratable  share  of  the  expenses 
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of  keeping  in  repair  the  dam  and  race-way  in  proportion  to 
the  number  of  square  inches  of  water  by  him  owned.  It 
was  held  that  such  covenant  ran  with  the  estate  granted 
and  was  binding  upon  subsequent  owners.  IIow  much  more 
the  covenant  under  consideration.  It  is  ^ot  only  incident 
to  the  property  conveyed  and  aflfects  its  value,  but  it  lies 
directly  on  the  estate  granted,  is  inseparable  from  it,  as  its 
subject,  and  rests  upon  the  same  consideration.  It  is  pre- 
cisely the  same  as  it  would  be  if  it  was  a  covenant  in  the 
deed  granting  the  one  eighth,  imposing  upon  the  grantor 
the  duty  or  burthen  to  raise  and  deliver  the  mineral  granted. 
That  case  certainly  rules  this  in  principle,  and  is  conclusive 
of  the  question. 

I  regard  this  case  as  one  of  the  strongest  and  most  un- 
questionable to  be  found  in  the  books  of  a  covenant  raBliing 
with  the  land.  It  is  like  a  covenant  in  a  deed  to  1^^  ^^® 
grantee  into  possession  of  the  premises  at  once,  oT  at  a 
future  time.     It  is  necessary  to  make  the  grant  availaWe. 

The  covenant  in  Sjpenceis  Cdse^  1  Smith,  Lead.  CaS-  1^^' 
was  that  the  lessee  should  build  a  wall  on  the  demised  pr^^i- 
ises.    The  sixth  point  resolved  in  that  case  was,  if  the  lessee 
covenant  to  repair  the  houses  during  the  term,  it  shaJJ  ^'^ 
with  the  land.    The  reasons  given  were  that,  if  it  wa^  ^^ 
so,  great  injustice  would  be  done  to  the  lessor,  and  ^^^^ 
reason  requires  that  they  who  shall  take  benefit  of  a  <^^^^ 
nant  should  be  bound  b}^  it.  These  reasons  apply  with  ^^ 
force  here.    The  covenantees  would  lose  all  benefit  troty^^^^ 
construction  of  the  level,  and  the  grantor  and  covea^*^^ 
would  have  all  the  advantages  of  the  covenant  that  seo*^^ 
the  construction  of  it,  and  it  would  be  the  greatest  inju^^^ 
to  the  covenantee.    The  principle  seems  to  be,  in  these  ^^^^\^ 
that  something  is  to  be  done  on  the  land  or  estate  grBrX^^   ' 
which  is  the  case  here.    The  case  is  put  of  a  covena#^^    , 
cultivate  the  lands  demised  in  a  particular  manner.     ^^^ 
son  V.  Cock,  Cro.  Jac.  125,  and  many  other  cases  in  J^^-^ 
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with  this  case.  In  Normam,  v,  WeUs,  17  Wend.  146,  the 
covenant  was  by  the  lessor  that  he  would  not  let  or  estab- 
lish any  other  mill  on  the  same  stream  for  sawing  mahog- 
any. It  affected  the  value  of  the  demised  premises,  and,  in 
the  case  put  by  Judge  Cowen,  the  covenant  of  the  lessor 
was  to  repair  the  demised  premises.  Lattiw^r  v,  Livermorey 
72  K  T.  174;  Astor  v.  Miller^  2  Paige,  68;  Van  liensselaer 
V.  Dennison,  35  N".  Y.  393 ;  Thomas^  Adiri^rs  v.  Vo/i  Kapff's 
Es'rs,  6  Gill  &  J.  372;  Ilurat  v.  Rodney,  1  Wash.  C.  C.  375 ; 
Worthington  v,  Hewes,  19  Ohio  St.  ^^,  These  and  other 
cases  cited  in  the  brief  of  the  respondent's  counsel  establish 
the  same  principlea  of  this  case.  But  none  of  them  present 
80  many  reasons  for  the  rule  as  this  case.  It  would  be  use- 
les«5  to  refer  to  more  authorities  upon  a  question  on  which 
so  much  learning  and  research  have  been  expended.  Every 
case  must  be  brought  to  the  test  of  the  few  general  princi- 
ples above  stated,  and  the  question  can  be  more  satisfacto- 
rily determined  in  that  Avay  than  by  a  multiplicity  of  adju- 
dicated cases,  more  or  less  remote  in  their  facts. 

The  authorities  cited  by  the  learned  counsel  of  the  appel- 
lant appear  to  be  quite  inapplicable.  The  intention  of  the 
parties,  if  it  can  be  ascertained  from  the  agreement,  should 
have  weight  in  cases  of  doubt,  and  in  this  agreement  the 
parties  have  repeated,  in  every  form,  clauses  to  bind  their 
heirs  and  assigns,  and  specifically  stipulated  that  this  cove- 
nant should  "  run  with  the  land."  But  this  is  no  doubtful 
case.  We  think  the  learned  circuit  court  decided  the  ques- 
tion correctly,  and  held  the  present  parties  liable  on  the 
covenant  to  raise  and  render  the  one  eighth  of  the  ore 
granted,  and  especially  to  pay  for  that  share  of  the  ore 
which  they  have  already  raised  or  mined  and  converted  to 
their  own  use.    We  can  find  no  error  in  the  case. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Digitized  byVjOOQlC 


430         SUPREME  COURT  OF  WISCONSIN.      •  Vou 
The  Warder,  Bushnell  &  Glessner  Ca  vs.  Whitish. 

The  Wakdeb,  Bushnell  &  Glessner  Company,  Appellant, 
vs.  Whitish,  Respondent. 

S^tember  8  —  September  f J,  1890. 

Contracts:  Sale  of  chattels:  Fraud:  Instructions  to  fiiry, 

1.  The  refusal  to  give  an  instruction  as  to  the  duty  of  a  party  if  he  had 

entered  into  a  certain  contract  is  not  error  where  the  jury  found 
that  he  had  not  entered  into  such  contract*  and  where  the  instruc- 
tion was  substantially  given  in  the  general  charge,  and  the  evidence 
was  conclusive  that  such  duty  was  performed. 

2.  One  who  has  by  fraud  induced  another  to  execute  a  contract  cannot 

enforce  it  on  the  ground  that  the  party  so  executing  should  have 
used  greater  care  to  avoid  imposition. 
8.  If,  by  the  terms  of  the  sale,  the  purchaser  of  a  machme  is  not  bound 
to  take  it,  after  a  trial,  unless  he  chooses,  he  may  reject  it  whether 
it  is  capable  of  doing  good  work  or  not 

APPEAL  from  the  Circuit  Court  for  Grant  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  C  assodat  : 

This  is  an  action  to  recover  $135  and  interest,  the  alleged 
purchase  price  of  a  certain  Champion  Light  Binder  manu- 
factured by  the  plaintiff,  and  delivered  to  the  defendant 
under  an  alleged  written  contract  with  a  warranty  annexed. 

The  answer  denied  the  execution  of  any  such  contract, 
and  alleged  in  eifect  that  the  agent  of  the  plaintiff  applied 
to  the  defendant  to  sell  him  such  a  machine,  and  upon  the 
defendant's  informing  him  that  he  had  seen  the  plaintiffs 
machine  and  did  not  like  it  nor  the  manner  in  which  it 
worked,  said  agent  represented  to  the  defendant  that  said 
binder  had  been  much  improved  during  the  year  previous; 
that  it  was  much  lighter,  and  made  of  steel ;  that  two  horses 
could  easily  work  it,  and  it  was  not  hard  upon  their  necks; 
that  it  could  be  raised  and  lowered  both  at  the  bull-wheel 
and  at  the  grain-wheel,  and  was  so  arranged  that  bundles 
could  be  bound  large  or  small  at  pleasure,  depending  upon 
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whether  there  were  weeds  or  other  green  stuff  in  the  grain ; 
that  said  binders  were  as  good  as  any  other  binder;  that  if 
the  defendant  would  buy  one  he  might  take  it  and  try  it 
until  he  was  satisfied,  and  that  if  it  was  not  as  they  had  rep- 
resented, and  he  was  not  suited  with  it,  he  could  return  it 
at  any  time,  and  need  not  pay  for  it;  that  the  defendant 
was  induced  by  such  representations  to  take  one  of  the 
plaintiffs  machines  upon  such  terms ;  that  thereupon  said 
agent  produced  and  asked  the  defendant  to  sign  a  paper 
which  he  then  represented  to  the  defendant  as  nothing 
more  than  an  order  for  a  machine  upon  the  terms  and  con- 
ditions stated ;  that  said  agent  did  not  read  said  paper  to 
him ;  that  the  defendant  is  and  was  an  illiterate  person,  in- 
capable of  reading  or  writing;  that,  relying  upon  such 
representations,  he  signed  the  paper,  and  received  from  the 
plaintiflf  a  machine,  July  19,  1888;  that,  upon  trial  under 
the  supervision  of  plaintiff's  agent,  July  27,  1888,  it  was 
found  not  to  be  such  a  machine  as  represented  by  him,  nor 
made  of  the  materials  represented,  and  that  it  would  not 
operate  as  had  been  represented  by  him ;  that  the  defend- 
ant thereupon  notified  the  agent  of  the  plaintiff  that  he  did 
not  like  the  machine,  and  would  not  keep  it ;  that  said  agent 
thereupon  again  tried  said  machine  without  being  able  to 
make  it  work  as  represented ;  that  the  defendant  thereupon 
informed  said  agent  that  the  machine  was  not  such  as  he 
had  ordered,  and  did  not  do  good  work,  and  that  he  would 
not  keep  it,  and  returned  it.  The  answer  further  alleges 
that  the  machine  was  not  as  represented  in  the  plaintiffs 
printed  warranty,  and  did  not  comply  with  the  terms  thereof. 

At  the  close  of  the  trial  the  jury  returned  a  verdict  in 
favor  of  the  defendant,  and  from  the  judgment  entered 
thereon  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Cla/rk  &  Taylor^ 
attorneys,  and  Boyesen  cfe  Lawrence^  of  counsel,  and  oral 
argument  by  S.  H.  Ta/ylor.    To  the  point  that  the  court 
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erred  in  refusing  to  insljruct  the  jury  that  the  defendant 
should  have  used  reasonable  care  to  prevent  mistake  or  im- 
position by  causing  the  order  and  warranty  to  be  read  to 
him  by  some  one  in  whom  he  had  confidence  before  sign- 
ing, they  cited  Bowers  v.  Thomas,  62  Wis.  480,  484;  Taylor 
V,  Flechemtein,  30  Fed.  Rep.  99 ;  Keller  v.  Orr,  106  Ind. 
406 ;  MoKinney  v.  Herrick^  ^  Iowa,  414 ;  Sanger  v.  Bun, 
47  Wis.  615;  Fuller  v.  Madison  M,  Ins.  Co.  36  id.  603; 
Upton  V.  Tribilcock,  91  U.  S.  45 ;  JEtna  Ins.  Co.  v.  Reed,  33 
Ohio  St.  283;  Chapman  v.  Hose,  56  N.  Y.  137;  Grace  v. 
AdaTns,  100  Mass.  505;  Mamlock  v.  Fairbanks,  46  Wis.  415; 
Faucett  v.  Currier,  109  Mass.  79 ;  Hawkins  v.  Hawkins,  50 
Cal.  560;  2  Kent's  Comm.  484;  Cooley  on  Torts,  488. 

For  the  respondent  there  were  briefs  by  Ed.  M.  I/rwry, 
attorney,  and  W.  E.  Carter^  of  counsel,  and  oral  argument 
by  Mr.  Carter. 

Cassoday,  J.  The  finding  of  the  jury  in  favor  of  the  de- 
fendant is  to  the  effect  that  he  was  induced  to  sign  the 
written  contract  by  the  false  representations  of  the  plaint- 
iff's agent,  and  that  the  real  contract  of  purchase  was  in 
effect  as  alleged  in  the  defendant's  answer.  There  is  evi 
dence  sufficient  to  support  the  verdict.  It  remains  to  be 
considered  whether  there  were  any  errors  upon  the  trial. 

1.  Error  is  assigned  because  the  court  refused  to  instruct 
that  "  if  the  jury  believes  that  the  contract  described  in  the 
complaint  was  entered  into  between  theplai7itiff  cmd  defend- 
ant,  the  jury  is  instructed  that  it  was  the  duty  of  the  de- 
fendant to  give  the  machine  a  second  trial,  in  the  presence 
of  the  company  or  its  agent,  before  returning  the  same." 
By  the  terms  of  this  instruction,  the  jury  would  only  have 
been  required  to  consider  the  same,  in  case  they  believed 
''  that  the  contract  described  in  the  complaint  was  entered 
into  between  the  plaintiff  and  the  defendant."  The  verdict 
in  favor  of  the  defendant  is  conclusive  that  the  jury  never 
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SO  believed,  and  hence,  had  the  instruction  been  given,  the 
jury  would  never  have  reached  the  point  where,  under  such 
instruction,  they  would  have  been  called  upon  to  consider 
it.  Besides,  the- court  charged  the  jury,  in  effect,  that  if 
the  defendant  knowingly  signed  the  alleged  written  con- 
tract, as  claimed  by  the  plaintiff,  then  the  defendant  was 
bound  by  the  written  contract,  including  the  clause  in  re- 
spect to  a  second  trial.  The  evidence  is  also  conclusive 
that  there  were  two  trials  of  the  machine  under  the  super- 
vision of  the  plaintiff's  agent, —  one  in  the  forenoon,  and 
one  in  the  afternoon ;  that  the  result  of  such  two  trials  was 
that  the  agent  promised  to  send  an  expert  for  another  trial, 
but  that  no  expert  came  until  after  the  defendant  had 
bought  another  machine  and  was  in  the  act  of  returning 
the  one  in  question.'  Under  these  circumstances  there  seems 
to  have  been  no  error  in  rejecting  the  instruction. 

For  the  reasons  given,  the  court  was  justified  in  refusing 
to  give  the  second  instruction  assigned  as  error,  respecting 
such  second  trial  of  the  machine.^ 

2.  Error  is  assigned  because  the  court  refused  to  charge 
the  jury  that,  "  the  court  instructs  you  that  the  defendant, 
John  Whitish^  should  have  used  reasonable  care  to  prevent 
mistake  or  imposition  by  causing  the  order  and  warranty 
to  be  read  to  him  by  some  one  in  whom  he  had  confidence, 
before  signing."  This  is  not  the  case  of  a  party,  in  the  ab- 
sence of  fraud  or  mistake,  failing  to  know  the  contents  of  a 
written  instrument  signed  by  himself  by  reason  of  his  own 
negligence  or  want  of  reasonable  care,  as  in  the  cases  cited 
by  the  learned  counsel  for  the  plaintiff  and  many  others 
which  might  be  cited,  as,  for  instance,  Ilerbst  v.  Lowe^  G5 
Wis.  316,  where  the  distinction  between  those  cases  and 
cases  like  this  is  pointed  out.     Certainly  no  one  will  con- 

i  This  instruction  was  as  follows :  "  The  jury  is  instructed  that  the  trial : 
of  the  machine  the  day  it  was  put  up  cannot  be  construed  as  subjecting . 
it  to  such  a  second  trial  as  was  contemplated  in  the  warranty."  —  Rep. 
Vol.  77  —  28 
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tend  that  a  person  can  procure  the  signature  of  a  party  to 
a  contract  by  false  representations,  and  then  enforce  the 
contract  on  the  ground  that,  had  the  party  so  deceived  been 
more  vigilant,  he  would  have  discovered  .the  fraud  in  time 
to  have  withheld  his  signature  from  the  contract.  In  other 
words,  a  person  cannot  procure  a  contract  in  his  favor  by 
fraud,  and  then  bar  a  defense  to  it  on  the  ground  that  had 
not  the  other  party  been  so  ignorant  or  negligent  he  could 
not  have  succeeded  in  deceiving  him. 

3.  Exception  is  taken  because  the  court  in  eflfect  charged 
the  jury  that  if  the  oral  contract  was  that  the  defendant 
shonld  not  be  obliged  to  take  the  machine  on  the  trial  of  it 
unless  he  chose  to  do  so,  then  he  might  reject  it  whether  it 
was  capable  of  doing  good  work  or  not.  This  charge  was 
simply  to  the  eflfect  that  such  was  the  rule  in  case  such  was 
the  contract.  This  ruling  is  sustained  by  the  repeated  de- 
cisions of  this  court.  Exhaust  Ventilator  Co,  v.  C,  M.  d 
St.  F.  R.  Co.  66  Wis.  218;  S.  C.  69  Wis.  454;  BayUy  i?. 
Andersouy  71  Wis.  420.  See,  also,  Silsby  Mfg.  Co.  v.  Chico, 
24  Fed.  Eep.  893.  Besides,  it  is  undispnted  that  two  trials 
of  the  machine  were  made  in  good  faith  under  the  super- 
vision of  the  plaintiffs  agent,  and  it  is  virtually  conceded 
that  its  work  was  unsatisfactory,  otherwise  the  agent  would 
not  have  sent  for  an  expert  to  give  it  another  trial. 

There  seems  to  be  no  material  error  in  the  record.  The 
questions  involved  are  familiar  to  the  profession,  and  fur- 
ther discussion  is  nnnecessary.  The  jury  having  determined 
all  controverted  facts  in  favor  of  the  defendant  and  against 
the  plaintiflf,  there  is  no  escape  from  the  conclusion  reached. 

By  t/ie  Court. —  The  judgment  of  the  circuit  court  is 
aflirmed. 
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BiTSHNELL,  Eespondent,  vs.  Bushnell  and  another,  Appel- 
lants. 

Bushnell,  Appellant,  vs.  Bushnell  and  another,  Eespond- 

ents. 

September  8 —September  SS,  1890, 

Suretyship:  Contribution:  Partial  payments:  Limitation  of  actions:  Ap- 
plication of  payments:  Interest. 

1.  Each  payment  by  a  surety  in  excess  of  his  proportion  of  the  debt 

gives  a  right  of  action  for  contribution,  and  the  statute  of  limita- 
tions begins  to  run  from  the  date  of  each  such  payment 

2.  An  action  at  law  for  contribution  is  limited  to  six  years  from  the 

time  when  the  cause  of  action  accrued,  although  an  equitable  ac- 
tion might  have  been  brought  within  ten  years. 

3.  Where  the  value  of  property  and  money  received  by  a  surety  from 

the  principal  debtor  was  less  than  the  amoimt  of  payments  made 
by  such  surety  in  excess  of  his  proportion  of  the  debt,  as  to  which 
payments  an  action  for  contribution  was  barred,  it  was  proper  to 
.  ^PPly  such  property  and  money  upon  said  payments  and  not  upon 
a  subsequent  payment  as  to  which  the  right  of  action  for  contribu- 
tion was  not  barred. 
4  In  an  action  by  a  surety  for  contribution  only  the  legal  rate  of  inter- 
est upon  the  amount  recovered  should  be  allowed,  even  though  the 
debt  paid  by  the  plaintiff  bore  a  higher  rate. 

APPEALS  from  the  Circuit  Court  for  Za  Fayette  County. 

Action  by  a  surety  for  contribution.  The^  plaintiffs  co- 
surety, the  defendant  Elijah  D.  BushneUy  is  an  insane  per- 
son, and  the  defendant  Olmsted  is  his  guardian.  Other 
facts  are  stated  in  the  opinion.  The  plaintiflf  recovered 
$98  and  interest  thereon  at  ten  per  cent,  per  annum  from 
January  29, 1880.    Both  parties  appeal  from  the  judgment. 

For  the  plaintiff  there  was  a  brief  by  BusJmdl  (&  Wat- 
Jcins,  and  oral  argument  by  A.  R.  BushneU. 

For  the  defendants  there  was  a  brief  by  Orion  <&  Osiom, 
and  oral  argument  by  P.  A.  Orton. 
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Cole,  C.  J.  This  is  an  action  by  a  paying  surety  against 
a  co-surety  for  contribution.  Cross-appeals  from  the  judg- 
ment were  taken,  and  the  questions  arising  will  be  consid- 
ered without  special  reference  to  the  case  to  which  they 
relate.  The  main  question  is  presented  on  the  finding  of 
the  court  below  that  the  plaintiflf  is  the  owner  and  holder 
of  the  note  mentioned  in  the  evidence,  which  was  signed 
by  the  parties  to  the  action  as  sureties  for  their  brother, 
Levi  ]Sr.  The  note  drew  interest  at  the  rate  of  ten  per  cent., 
and  several  payments  were  made  upon  it  from  time  to  time 
by  the  plaintiflf.  As  to  these  payments  the  six  years  bar  of 
the  statute  of  limitations  was  interposed,  which  the  court 
sustained  as  to  all  payments  except  the  one  for  $98,  made 
January  29,  1880.  As  to  that .  payment  the  circuit  court 
held  the  plaintiflf  was  entitled  to  recover  the  full  amount 
thereof,  with  ten  per  cent,  interest  from  the  time  it  was 
paid,  and  that  the  action  was  barred  as  to  the  other  pay- 
ments. 

The  first  question  which  will  be  considered  is,  "Was  the 
six  years  statute  of  limitations  applicable  to  the  first  sLv 
payments  made  upon  the  note  by  the  plaintiflf?  It  is  said 
by  defendants'  counsel  that  this  action  for  contribution  be- 
tween sureties  is  founded  upon  an  implied  contract  to  con- 
tribute, and  that  a  right  of  action  accrues  against  the  co- 
surety on  each  separate  payment  when  made,  when  it  is 
more  than  the  equal  share  of  the  debt  which  the  paying 
surety  is  bound  to  pay ;  and  he  says  the  case  comes  strictly 
within  the  limitation  of  subd.  3,  sec.  4222,  R.  S.,  which  bars . 
an  action  upon  an  obligation  or  liability,  express  or  implied, 
in  six  years,  except  those  mentioned  in  the  last  two  preced- 
ing sections.  The  decision  of  the  questions  presented  is  clear 
upon  the  authorities.  Says  Mr.  Justice  Story :  "  Originally  it 
seems  to  have  been  questioned  whether  contribution  be- 
tween sureties,  unless  founded  upon  some  positive  contract 
between  them  incurring  such  liability,  was  a  matter  capa- 
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blc  of  being  enforced  at  law.  But  there  is  now  no  doubt 
that  it  may  be  enforced  at  law  as  well  as  in  equity,  although 
no  such  contract  exists.  And  it  matters  not,  in  case  of  a 
debt,  whether  the  sureties  are  jointly  and  severally  bound, 
or  only  severally ;  or  whether  their  suretyship  arises  under 
the  same  obligation  or  instrument,  or  under  divers  obliga- 
tions or  instruments,  if  aU  the  instruments  are  for  the  same 
identical  debt."  1  Story,  Eq.  Jur.  §  495.  In  Dames  v. 
Humphreys^  6  Mees.  &  W.  153,  Baron  Parke  says  the  ac- 
tion for  contribution  arises  upon  a  principle  of  equity, 
though  it  is  now  established  to  be  the  foundation  of  an  ac- 
tion at  law,  and  this  is  generally  the  language  of  the  cases 
upon  the  subject. 

The  result  of  this  view  would  seem  to  be,  that  the  plaint- 
iffs right  of  action  upon  the  liability  of  the  co-surety  is  lim- 
ited to  the  six  years  from  the  time  he  pays  the  creditor 
more  than  his  proportion  of  the  debt.  Angell  thus  states 
the  rule,  and  such  is  the  doctrine  of  the  adjudications. 
Ang.  Lim.  §  131  et  seq.y  Davies  v,  Ilumphreys^  supra'^  Scott 
V.  Nichols^  61  Am.  Dec.  503,  and  authorities  referred  to  in 
the  note.  Where  a  note  payable  by  instalments  is  paid  by 
a  surety,  the  statute  begins  to  run  against  him  from  the 
time  he  pays  each  instalment.  Bullock  v.  Campbell^  9  Gill, 
182.  It  seems  to  be  clearly  established  that,  where  a  surety 
has  paid  more  than  his  share  of  the  debt,  every  such  pay- 
ment gives  a  right  of  action  for  contribution,  and,  as  a  mat- 
ter of  course,  the  six  years  statute  begins  to  run  upon  it. 

But  it  is  said  that  the  case  comes  within  the  ten  years 
limitation  provided  for  in  subd.  4,  sec.  4221,  K.  S.  That, 
in  effect,  makes  actions  cognizable  in  a  court  of  chancery, 
where  no  other  limitation  is  prescribed  in  the  chapter,  subject 
to  that  period  of  limitation.  In  answer  to  this  suggestion, 
we  observe  that  this  is  a  plain  action  at  law,  in  which  a 
judgment  for  a  specified  sum  is  demanded.  This  is  the 
only  relief  or  matter  asked  for  in  the  action.    The  statute 
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in  respect  to  a  legal  action  applies  to  it.  These  statutes 
are  clear  and  explicit,  and  bar  an  action  founded  upon  an 
obligation  or  liability,  express  or  implied,  which  is  not 
brought  within  six  years  from  the  time  .the  right  of  action 
accrues.  It  is  said  that  a  court  of  equity  would  take  juris- 
diction to  enforce  contribution,  therefore  the  limitation  of 
subd.  4,  sec.  4221,  applies.  Whether  this  position  is  sound 
or  not  we  shall  not  determine.  It  is  sufficient  now  to  say 
that  this  is  not  an  equitable  suit  to  enforce  contribution, 
and  no  equitable  relief  is  sought.  It  is  a  legal  action  to  re- 
cover money  paid  to  the  use  of  the  defendant,  and  stands 
upon  the  same  footing  as  any  other  action  founded  upon 
an  implied  contract. 

The  plaintiflf  paid  the  greater  portion  of  the  note,  indeed, 
much  more  than  his  share.  The  principal  debtor -paid  the 
plaintiff  some  money,  and  transferred  to  him  some  prop- 
erty. The  court  applied  these  several  payments  and  the 
value  of  the  property  to  reimburse  the  plaintiff  for  the  ex- 
cess he  had  paid  more  than  his  share.  We  see  no  error  nor 
injustice  in  such  an  application.  The  aggregate  of  these 
payments,  increased  by  the  value  of  the  property,  is  much 
less  than  the  amount  the  plaintiff  has  paid  for  his  co-surety. 
It  is  therefore  proper  not  to  require  the  plaintiff  to  account 
for  them  under  the  circumstances. 

It  was  also  correct  to  give  the  plaintiff  judgment  for  the 
amount  of  the  last  payment,  for,  as  we  have  said,  he  had 
already  paid  largely  in  excess  of  his  proportion,  and,  if  the 
defendant  pays  the  entire  amount  of  the  last  payment  made 
on  the  note,  he  wiU  still  fall  short  of  paying  his  share  of  the 
debt.  But  there  is  an  error  in  giving  interest  on  the  last 
payment  exceeding  seven  per  cent.  Interest  at  ten  per  cent, 
was  given,  doubtless  because  the  note  drew  interest  at  that 
rate.  But  the  recovery  is  upon  an  implied  contract  for 
money  paid  to  the  defendants'  use,  and  not  upon  the  note 
nor  upon  the  guardian's  bond.   The  note  and  bond  are  paid 


Digitized  byVjOOQlC 


77.  AUGUST  TERM,  1890:  439 

Dickson  tb.  Field. 

and  extinguished.  The  rate  of  interest  on  the  amount  of 
the  recovery  should  be  the  legal  rate,  and  no  more.  The 
counsel  for  defendant  claims  that  there  was  not  $98  due  on 
the  note  when  the  last  payment  was  made.  We  have  made 
no  computation,  and  shall  not.  The  plaintiff  is  entitled  to 
recover  only  what  was  due  when  the  note  was  discharged, 
with  legal  interest  on  the  same.  The  circuit  court  wiU  enter 
judgment  for  the  proper  amount,  as  indicated  in  this 
opinion. 

By  the  Court —  The  judgment  on  the  plaintiff's  appeal  is 
affirmed,  and  it  is  reversed  on  the  defendants'  appeal,  and 
the  cause  is  remanded  to  the  circuit  court  for  the  entry  of 
proper  judgment. 


Dickson,  Respondent,  vs.  Field,  Appellant. 
Dickson,  Appellant,  vs.  Field,  Respondent. 

September  8  —  September  23, 1890. 

Wills:  Construction  of  devise:  Condition  for  support  of  devisees  sister: 
Demand:  Waiver, 

1.  A  devise  of  a  farm  to  the  testator's  son,  "conditioned  said  son  shall 
support  and  maintam  my  daughter  Alice  out  of  said  property  .  .  . 
during  her  natural  life,"  doe^  not  require  the  daughter  to  live  upon 
the  farm  in  order  to  entitle  her  to  such  support 

2l  Such  condition  does  not  require  the  son  to  pay  a  cash  annuity  to  the 
daughter,  but  to  deliver  to  her,  upon  the  farm,  specific  articles  nec- 
essary to  her  maintenance. 

8.  No  formal  demand  was  necessary  to  charge  the  son  with  such  obli- 
gation. His  failure  to  inform  the  daughter  of  his  readiness  to  fur- 
nish such  support  puts  him  in  default  and  renders  him  liable  to  pay 
a  cash  conmautation  for  pest  support  from  the  time  she  became  en- 
titled to  the  same,  but  does  not  entitle  her  to  a  cash  annuity  for  life. 

4  The  daughter  being  married  when  the  devisee  came  into  possession 
of  the  farm,  her  subsequent  receipt  of  maintenance  from  her  hus- 
band was  a  waiver  of  her  right  to  look  to  the  devisee  therefor ;  but 
his  obligation  revived  upon  her  husband's  death. 
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APPEALS  from  the  Circuit  Court  for  La  Fayette  County. 

The  parties  are  sister  and  brother.  Their  father,  Will- 
iam Field,  late  of  La  Fayette  county,  died  testate  in  May, 
1858,  leaving  surviving  him  his  widow  and  eleven  children. 
His  estate  consisted  chiefly  of  lands  in  various  localities, 
appraised  at  $13,345.  His  personal  estate  was  appraised  at 
$1,509.  The  estate  was  indebted  in  the  sum  of  $862,  which 
was  paid  out  of  the  proceeds  of  the  personal  property.  By 
his  last  will  and  testament,  William  Field  devised  specific- 
real  estate  to  each  of  his  children,  except  his  daughter 
Alice^  the  plaintiff.  He  devised  his  homestead  farm,  con- 
sisting of  143i  acres,  now  worth  about  $45  per  acre,  to  his 
widow,  for  life,  together  with  the  use  of  all  his  personal 
estate  except  one  horse ;  and  to  his  son  Silas  2>.,  the  de- 
fendant, he  devised  the  same  property  upon  the  decease  of 
his  widow,  "  conditioned  said  son  shall  support  and  main- 
tain my  daughter  Alice  out  of  said  property,  above  de- 
scribed, during  her  natural  life." 

When  their  father  died,  Alice  was  twelve  and  /Si'^  three 
years  old.  By  reason  of  an  injury  which  she  received  when 
five  or  six  years  old,  or  because  of  constitutional  tenden- 
cies, probably  both,  Alice  was  afflicted  with  a  disease  in 
one  of  her  hips,  which  resulted  in  shortening  the  limb  about 
twelve  inches,  and  rendering  her  a  cripple  for  life.  She  re- 
sided with  her  mother  on  the  homstead  farm  until  she  was 
about  nineteen  years  of  age,  wh^n  she  left  home,  and  has 
not  resided  there  since.  In  1881,  she  married  one  Samuel 
Dickson,  by  whom  she  has  two  children,  one  born  in  1882, 
the  other  in  1886.  Dickson  died  April  22,  1888,  leaving  a 
little  property,  but  which  is  insufficient  for  the  support  of 
his  widow. 

The  widow  of  William  Field  occupied  the  homestead  farm 
until  September,  1887,  when  she  died,  and  &ila%  thereupon 
went  into  possession  thereof  under  the  will,  and  has  ever 
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since  occupied  it  as  owner.  At  that  time  little  or  none  of 
the  personal  estate  remained. 

Prior  to  the  commencement  of  this  action,  Alice  never 
demanded  her  support  of  Silas^  and  he  did  not,  before  that 
time,  offer  to  support  her.  In  his  answer,  however,  he  does 
oflfer  to  support  her  if  she  will  make  her  home  with  him  on 
the  homestead  farm  and  conduct  herself  properly.  In  his 
testimony,  given  on  the  trial,  he  says :  "  I  am  now  willing 
to  furnish  her  a  home  and  support  her  there  on  the  farm. 
I  have  been  willing  so  to  do  always  since  mother's  death." 
He  also  testified  that  he  was  not  willing  to  support  her 
children.  Alice  resides  at  Beetown,  in  Grant  county,  and 
Silas^  with  his  wife  and  children,  on  the  land  thus  devised  to 
him,  which  is  probably  forty  or  fifty  miles  from  Beetown. 

This  action  was  commenced  March  22,  1889.  It  is  an 
equitable  action,  brought  to  charge  the  homestead  farm 
with  the  support  and  maintenance  of  the  plaintiff,  to  com- 
pel the  defendant  to  perform  the  conditions  of  the  devise  to 
him,  in  her  favor,  in  their  father's  will.  A  sale  of  the  land, 
the  appointment  of  a  receiver,  etc.,  is  demanded. 

The  circuit  judge  substantially  found  the  facts  above 
stated,  and  also  found  that  the  plaintiff  is  dependent  for  her 
maintenance  and  support  upon  the  above-mentioned  provis- 
ion for  her  in  her  father's  will,  and  has  been  thus  depend- 
ent since  May  1, 1888, —  or  from  about  the  time  her  husband 
died ;  that  an  economical  estimate  of  the  cost  of  her  main- 
tenance per  year,  in  health,  is  $200 ;  and  that,  because  of 
ill  feeling  manifestly  existing  between  the  parties,  it  is  lu- 
compatible  with  her  peace  and  comfort,  and  her  duty  as  a 
mother,  to  reside  in  defendant's  home  and  receive  her  main- 
tenance there. 

The  judge  also  found,  as  conclusions  of  law,  that  it  was 
and  is  the  duty  of  defendant  to  support  and  maintain  the 
plaintiff  from  the  time  she  became  dependent,  and  while  she 
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continues  so;  that  it  is  not  a  condition  of  her  receiving 
support  and  maintenance  that  she  should  reside  with  de- 
fendant upon  the  homestead  farm ;  that  the  defendant  should 
pay  her  at  the  rate  of  $200  per  annum  for  such  support  and 
maintenance  from  May  1,  1888,  to  the  trial  of  the  action, 
to  wit,  December,  1889;  that  she  is  entitled  to  judgment 
for  that  amount  and  costs  chargeable  upon  the  homestead 
farm,  and  for  which  execution  should  be  awarded;  and 
that,  to  prevent  a  multiplicity  of  suits,  the  judgment  should 
direct  that  the  defendant  pay  to  the  plaintiflf,  or  to  the 
clerk  of  the  court  for  her  use,  from  and  after  December  1, 
1889,  the  sum  of  $200  per  year  in  quarterly  payments  of 
$50  each  during  the  life  of  the  plaintiff  —  all  said  sums  being 
also  a  charge  upon  the  homestead  farm  —  for  which  the 
plaintiff  may  have  execution.  Also,  that  the  judgment 
should  provide  that,  in  case  of  failure  to  pay  any  of  such 
quarterly  instalments,  the  plaintiff  may  move,  on  the  foot 
of  such  judgment,  for  further  appropriate  relief.  In  case 
the  plaintiff  should  cease  to  be  dependent  upon  the  provis- 
ions of  her  father's  wiU  for  her  support,  it  was  directed 
that  the  judgment  provide  that  the  defendant  have  leave  to 
apply  to  the  court  to  be  released  from  further  payments, 
but  the  question  whether  he  would  be  entitled  to  such  re- 
lief is  reserved ;  and  further,  if  by  reason  of  sickness  or  Uke 
disability,  the  allowance  above  mentioned  shall  become  in- 
adequate for  her  maintenance,  the  plaintiff  may  in  like 
manner  apply  to  the  court  to  increase  it.  Judgment  was 
ordered  accordingly,  and  was  afterwards  entered  pursuant 
to  the  above  conclusions  of  law. 

The  defendant  appeals  from  the  whole  judgment.  The 
plaintiff  appeals  from  that  part  of  it  which  provides  that 
her  allowance  shall  commence  May  1,  1888,  instead  of  Sep- 
tember,. 1887,  when  the  title  to  the  homestead  farm  vested 
in  the  defendant. 
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For  the  plaintiff  there  was  a  brief  bj  Joseph  Bock  and 
BvshneU  cfe  Watkin%^  and  oral  argument  by  A.  R.  Bushndl, 

For  the  defendant  there  was  a  brief  by  Orton  cfe  Oabom^ 
and  oral  argument  by  P.  A.  Orton. 

Lyon,  J.  I.  The  judgment  of  the  circuit  court  herein,  so 
far  as  it  is  adverse  to  Silds  B,  Fields  the  defendant,  rests 
upon  the  propositions  (1)  that  Alice  BicJcsony  the  plaintiff, 
is  not  required  to  live  with  Silas  on  the  homestead  farm  to 
entitle  her  to  the  support  provided  for  her  in  the  will  of 
her  father;  (2)  that,  although  Alice  did  not,  before  this 
action  was  commenced,  request  Silas  to  support  her,  yet  his 
feilure  to  do  so  was  a  permanent  breach  of  the  condition  in 
the  will  in  favor  of  Alice  upon  which  the  homestead  farm 
was  devised  to  him,  entitling  her  to  demand  the  cost  of 
her  maintenance  in  cash ;  (3)  that  the  money  value  of  such 
support  has  heretofore  been,  and  while  the  plaintiff  con- 
tinues in  health  will  continue  to  be,  $200  per  annum ;  and 
(4)  that  Silas  must  pay  her  that  sum  in  cash  annually  during 
her  life,  unless  the  court  shall  thereafter  relieve  him  there- 
from, and  a  larger  sum  should  the  court  so  order  in  case  of 
her  sickness  or  like  disability.  Whether  these  are  or  are 
not  correct  propositions  of  law  are  the  questions  to  be  de- 
termined on  the  appeal  of  the  defendant. 

1.  Is  the  condition  of  the  devise  to  Silas  of  the  homestead 
farm  to  be  construed  as  requiring  Alice  to  live  with  him  on 
such  farm  as  a  condition  precedent  to  her  right  to  support 
and  the  obligation  of  Silas  to  support  her?  The  condition 
of  the  devise  is  expressed  in  the  will  thus :  "  Conditioned 
said  son  [^Silas  B.']  shall  support  and  maintain  my  daughter 
Alice  out  of  said  property,  above  described,  during  her  nat- 
ural hfe."  This  clause  provides  in  general  terms  for  the 
support  and  maintenance  of  AUce  out  of  the  homestead 
farm,  which  we  understand  to  mean  that  the  homestead 
farm  shall  be  charged  with  her  maintenance,  and  perhaps 
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that  she  should  be  supported  out  of  the  products  thereof, 
but  has  no  reference  to  the  place  where  she  shall  reside. 
The  clause  contains  no  provision  requiring  Alice  to  hve 
on  the  land  devised  to  Silae,  or  in  his  family,  or  at  any 
other  specified  place.  Neither  is  there  anything  in  the  sur- 
rounding circumstances,  as  they  existed  when  William  Field 
died  (in  so  far  as  such  circumstances  are  disclosed  by  the 
testimony  preserved  in  the  bill  of  exceptions),  which  will 
authorize  the  court  to  say  that  he  intended  any  such  re- 
striction upon  the  right  of  Alice  to  a  support  out  of  the 
farm.  We  are  not  informed  whether  the  father  thought 
Alice  would  die  young  or  live  to  old  age,  whether  she  would 
marry  or  remain  single,  or  whether  she  would  be  a  helpless 
invaUd  or  able  to  labor  and  care  for  herself.  His  opinion 
on  these  subjects  is  a  matter  of  mere  conjecture.  Moreover, 
his  devises  to  all  his  other  children  were  unconditional  and 
absolute.  Why  should  he  impose  a  restriction,  or,  rather, 
why  should  it  be  conjectured  that  he  intended  a  restriction 
which  he  did  not  express,  upon  the  enjoyment  by  Alice  of 
the  only  provision  made  for  her  in  his  will,  except  an  inter- 
est in  certain  rents,  from  which  she  realized  $64  only?  It 
could  not  have  escaped  his  thought  that  the  changing  cu*- 
cumstances  of  his  family  might,  in  after  years,  render  it 
improper  that  she  should  reside  with  Silas,  and  unjust  and 
cruel  to  require  her  to  do  so.  To  adopt  the  construction 
contended  for  by  the  learned  counsel  for  the  defendant,  the 
court  will  be  compelled  to  read  the  sentence  "  out  of  said 
property  above  described "  thus :  "Out  of  a?id  ^iipon  said 
property,"  etc.  In  view  of  the  plain  language  of  the  pro- 
vision in  question,  yet  at  the  same  time  giving  due  weight 
to  what  may  reasonably  be  supposed  to  have  been  the  in- 
tention of  the  testator,  we  do  not  feel  authorized  to  make 
this  interpolation.  The  provision  must  be  construed,  just 
as  it  reads,  as  giving  Alice  the  absolute  right  to  her  main- 
tenance out  of  the  homestead  farm,  without  restriction  as 
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to  the  place  of  her  residence.  The  learned  circuit  judge 
negatived  the  existence  of  such  restriction.  Of  course  there 
is  no  obligation  upon  Sil'm  to  contribute  directly  or  indi- 
rectly to  the  support  of  the  children  of  AUce^  and  none  is 
claimed. 

2.  The  condition  of  the  devise  to  Silas  does  not  require 
him  to  pay  Alice  a  cash  annuity,  or  cash  sufficient  for  her 
maintenance.  Had  the  testator  intended  cash  payments, 
he  would  have  expressed  such  intention  in  very  different 
language.  It  is  scarcely  controverted,  however,  that  in  the 
first  instance  Silas  might  have  discharged  his  obligation  to 
Alice  by  delivering  to  her  specific  articles  necessary  to  her 
maintenance,  having  due  regard  to  the  condition  in  life  of 
the  testator  and  his  family  when  he  died.  And  it  is  but 
reasonable  and  just  to  hold  that  he  may  deliver  the  same 
on  the  homestead  farm,  and  cannot  be  required  to  deliver 
them  elsewhere. 

Although  Aliee  made  no  formal  demand  of  such  neces- 
saries at  the  farm  or  elsewhere,  yet,  presumably,  Silas  must 
have  known  she  was  living;  that  her  husband  was  dead; 
and  that  he  {Silas)  was  under  obligations  to  furnish  her  the 
means  of  support.  He  should  have  informed  her  of  hir. 
readiness  to  do  so.  This  he  failed  to  do,  and  his  failure 
puts  him  in  default,  and  renders  him  liable  to  pay  a  cash 
commutation  for  her  past  support.  Bogie  v.  Bogie,  41  Wis. 
209,  220.  The  case  of  Bodge  v,  Benedict,  59  Yt.  651,  is 
cited  by  counsel  for  defendant  to  sustain  the  opposite  doc- 
trine. It  is  not  in  point,  because  the  covenant  there  under 
consideration  expressly  provided  the  place  where  the  cov- 
enantees should  be  supported,  and  the  covenantor  was  held 
not  bound  to  support  them  elsewhere.  But  counsel  rely 
chiefly  on  Jenhins  v,  SUtson,  9  Allen,  128,  to  sustain  their 
position.  In  that  case,  the  plaintiff  covenanted  to  support 
one  Polly  Gurney  for  life,  in  consideration  of  her  bond  to 
devise  to  him  certain  property.    He  supported  her  on  his 
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own  farm  seventeen  years,  when,  for  the  purpose  of  avoid- 
ing her  agreement  to  devise  such  property  to  the  plaintiff, 
she  left  the  farm  and  made  a  similar  agreement  with  an- 
other, to  whose  wife  she  devised  the  property  pursuant  to 
such  agreement.  She  died  five  years  later.  The  plaintiff 
brought  the  action  against  the  executor  of  Polly  on  her 
bond.  After  Polly  left  the  farm  he  asked  her  to  return 
but  made  no  offer  to  and  did  not  support  her  further. 
The  court  held  that,  under  the  circumstances  of  the  case, 
Polly  had  waived  any  further  support  by  the  plaintiff,  and 
that  such  failure  further  to  support  her  was  no  breach  of 
the  plaintiff's  covenant  in  that  behalf.  Clearly  that  case  is 
not  an  authority  here.  We  hold,  therefore,  that  in  the 
present  case  no  formal  demand  of  support  was  necessary 
to  charge  Silas  with  the  obligation  of  performing  the  con- 
dition of  the  will. 

But  we  are  not  prepared  to  hold  that  such  failure  puts 
Silas  in  default  during  the  life  of  Alice,  and  entitles  her  to 
a  cash  annuity  for  life.  Nothing  short  of  an  absolute  re- 
fusal or  neglect  to  support  her,  after  his  obligation  to  do  so 
and  the  manner  of  doing  it  has  been  authoritatively  adju- 
dicated, should  work  that  result.  Hence,  we  conclude  that 
Alice  is  entitled  to  recover  in  this  action  only  the  reason- 
able expenses  of  her  maintenance,  from  the  time  hereinafter 
indicated  to  the  date  of  the  judgment  to  be  hereafter  en- 
tered. 

3.  The  testimony  preserved  in  the  record  supports  the 
finding  that  such  reasonable  expense  amounted  to  $200  per 
annum. 

4.  We  think  the  leave  to  apply  to  the  court  to  relieve 
Silas  from  the  payment  of  the  quarterly  instalments,  or  to 
increase  allowances  in  certain  instances,  have  no  proper 
place  in  the  judgment,  and  should  be  omitted  therefrom. 

It  follows  that  on  the  appeal  of  the  defendant  the  judg- 
ment in  its  present  form  cannot  be  upheld. 
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n.  The  appeal  of  the  plaintiff  presents  the  single  ques- 
tion whether  the  obligation  of  SUaa  to  support  and  main- 
tain Alice  commenced  at  his  mother's  death,  in  September, 
1887,  when  title  to  the  homestead  farm  vested  in  him,  or 
May  1,  1888,  which  was  about  the  time  Alices  husband 
died.  The  circuit  court  held  it  commenced  at  the  latter 
date.  It  has  already  been  said  that  the  failure  of  Alice  to 
demand  her  support  did  not  release  Silas  from  his  liability 
to  furnish  it.  But  it  was  competent  for  Alice  to  waive  her 
right  to  it,  as  was  held  in  Jenkins  v.  Stetson^  9  Allen,  128. 
While  her  husband  lived,  it  was  his  duty,  under  the  law,  to 
maintain  her.  At  the  same  time  it  was  the  duty  of  Sila^ 
to  do  so  under  his  father's  wilL  She  could  elect  upon  which 
of  them  she  would  cast  the  burden.  She  received  her  main- 
tenance from  her  husband,  and  thus  elected  ti/look  to  him 
for  it,  instead  of  Silas,  This  was  a  waiver  by  her  of  the  ob- 
ligation of  Silas  until  the  death  of  her  husband,  which  re- 
vived the  obligation.  We  think  the  court  did  not  err  in 
computing  the  cost  of  her  support  from  May  1,  1888. 

In  view  of  the  relationship  of  the  parties,  and  the  mani- 
fest difficulty  of  determining  precisely  the  rights  of  the 
plaintiff  and  the  corresponding  obligations  of  the  defend- 
ant in  respect  to  the  kinds  and  quantities  of  articles  he 
should  furnish  for  her  support,  we  are  constrained  to  say 
that  there  should  be  no  further  litigation  between  these 
parties  over  the  provisions  in  the  will  of  their  father.  -  Silas 
should  inform  his  sister  at  once  that  he  wiU  deliver  to  her, 
at  his  homestead  farm  or  some  other  place  they  may  agree 
upon,  all  articles  necessary  for  her  support,  in  suitable  quan- 
tities, and,  if  they  cannot  agree  upon  such  articles  and 
quantities,  they  will  be  wise  if  they  submit  the  controversy 
to  the  judgment  of  discreet  mutual  friends.  It  will  be  bet- 
ter still  if  they  can  agree  upon  a  cash  annuity  in  place  of 
the  specific  necessaries. 

The  charge  upon  the  estate  of  Silas  in  favor  of  Alice^  ere- 
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Hted  by  the  will  of  their  father,  may  be  a  burdensome  one. 
But  it  was  created  by  the  owner  of  the  estate,  who  had  the 
undoubted  right,  when  he  devised  it,  to  impose  any  lawful 
charge  upon  it,  even  though  it  might  destroy  or  largely  im- 
pair the  value  of  the  estate  of  the  devisee.  The  courts  are 
powerless  to  relieve  against  it. 

By  the  Court —  On  the  appeal  of  the  plaintiff,  the  judg- 
ment of  the  circuit  court  is  affirmed.  On  the  appeal  of  the 
<lefendant,  such  judgment  is  reversed,  and  the  cause  will  be 
remanded  with  directions  to  that  court  to  render  judgment 
for  the  plaintiff  as  indicated  in  this  opinion. 


The  State,  Appellant,  vs.  Grove  and  another.  Respondents. 
September  9 ^September  23, 1890, 
Penalties:  Collection  by  civil  action, 

1.  The  penalty  for  the  first  offense  under  sec.  8,  ch.  248,  Laws  of  ICT 

relating  to  adulteration  and  fraud  in  foods,  etc,  may  be  collected  in 
a  civil  action  by  the  state.  Such  first  offense  is  not  a  misdemeanor, 
nor  thi'  penalty  a  fine,  within  the  meaning  of  sec.  8294,  R  S. 

2.  An  act  or  omission  "  specially  declared  by  law  to  be  a  misdemeanor,'' 

within  the  meaning  of  sec.  8294,  R.  S.,  is  one  so  declared  by  statute. 
8.  Under  sec.  8294,  R.  b.,  a  penalty,  forfeiture,  or  fine  may  be  collected 
in  a  civil  action  unless  the  act  or  omission  punishable  thereby  is 
also  punishable,  in  the  discretion  of  tlio  court,  by  imprisonment 
-  either  with  or  without  the  fine,  or  is  specially  declared  by  statute  to 
be  a  misdemeanor,  or,  possibly,  unless  a  statute  prescribes  that  the 
offense  be  punished  by  fine  eo  nomine  without  further  directioa 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

The  case  is  stated  in  the  opinion. 

The  Attorney  General  and  Z.  K,  Lnse^  Assistant  Attorney 
General,  for  the  appellant. 

For  the  respondents  there  was  brief  by  Lewis^  Pfmd  & 
Brlggsy  and  oral  argument  by  H,  M,  Lewis.  They  contended- 
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inter  cbUa^  that  the  history  of  the  legislation  in  this  state 
upon  the  subject  indicates  an  intention  to  restrict  the 
right  to  enforce  a  forfeiture  by  civil  action  to  those  cases 
where  the  word  forfeiture  is  used  in  specifying  the  penalty 
to  be  imposed,  or  where  by  manifest  implication  a  forfeiture 
was  intended, —  as  in  sec.  1326,  R  S.,  relating  to  obstruc- 
tions to  highways.  But  wheife  the  punishment  is  by  fine 
eo  nomine,  or  where  by  manifest  implication  a  fine  is  meant, 
the  proceedings  should  be  by  criminal  information  or  in- 
dictment. R  S.  1849,  ch.  122,  sees.  1,  8,  9;  R  S.  1858,  ch. 
156,  sees.  1,  8;  R  S.  1878,  sec.  3294;  Oshhosh  v.  Schwa/rtZj 
55  Wis.  489;  StaU  exrd.  Chienther  v.  Miles,  52  id.  490; 
Bouvier,  Law  Diet.  tit.  Fnoc.  The  intent  of  the  legislature 
as  to  the  grade  of  the  offenses  created  by  ch.  248,  Laws  of 
1879,  should  be  derived  from  sec.  1,  where  the  penalty  is 
called  a  fine.  See  1  Dwarris  on  Stat.  664-5.  The  offenses 
prohibited  are  all  of  a  similar  nature,  and  it  would  be  an 
absurd  construction  to  say  that,  while  the  punishment  pre- 
scribed by  sec.  3  is  ten  times  greater  than  that  prescribed 
by  sees.  1  and  2,  it  was  intended  to  make  the  offense  one  of 
a  lower  criminal  grade.  If  a  recovery  should  be  had  in  this 
case,  would  not  the  clear  proceeds  go  to  the  school  fund,  as 
well  as  the  proceeds  of  a  recovery  under  sees.  1  and  2?  If 
so,  then  the  penalty  is  a  fine  within  the  meaning  of  the  last 
clause  of  sec.  3294,  K.  S.  State  ex  rel.  Ouenther  v.  Miles,  52 
"Wis.  490.  The  word  misdemeanor,  as  used  in  sec.  3294, 
refers  to  common-law  as  well  as  statutory  misdemeanors. 
Oshkosh  V,  SchwaHz,  55  Wis.  488 ;  Endlich,  Interp.  of  Stats. 
98-100,  sec.  75.  The  offense  charged  in  the  complaint  was 
a  misdemeanor  at  common  law.  Bouvier,  Law  Diet.  tit. 
Cheats,  Misdemeanobs  ;  1  Bish.  Crim.  Law,  571,  585,  623; 
2  id.  sees.  143  et  seq. 

Taylor,  J.    This  is  a  civil  action  commenced  by  the  state 
against  the  respondents  to  recover  the  penalty  prescribed 
Voi*  77—29 
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in  sec.  3,  ch.  248,  Laws  of  1879.  The  action  was  commenced 
under  the  provisions  of  sec.  3294,  R.  S.  1878.  This  section 
reads  as  follows :  "  In  aU  cases  not  otherwise  specially  pro- 
vided for  by  law,  where  a  forfeiture  shall  be  incurred  by 
any  person,  and  the  act  or  omission  for  which  the  same  is 
imposed  shall  not  also  be  a'  misdemeanor,  such  forfeiture 
may  be  sued  for  and  recovered  in  a  civil  action.  When 
such  act  or  omission  is  punishable  by  a  fine  and  imprison- 
ment, or  by  fine  or  imprisonment,  or  is  specially  declared 
by  law  to  be  a  misdemeanor,  it  shall  be  deemed  to  be  a  mis- 
demeanor within  this  chapter.  The  word  forfeiture,  as  used 
in  this  chapter,  shall  include  any  penalty  in  money  or  goods 
other  than  a  fine."  Sec.  3,  ch.  248,  Laws  of  1879,  reads  as 
follows :  '^  Every  person  who  shall  compound  or  put  up  for 
sale  any  food,  drug,  or  hquor  in  casks,  boxes,  bottles,  or 
packages,  with  any  label,  mark,  or  device  whatever  so  as, 
and  with  intent,  to  mislead  or  deceive  as  to  the  true  name, 
nature,  kind,  and  quality  thereof,  shall  be  liable  to  a  penalty 
of  not  to  exceed  five  hundred  dollars  for  the  first  offense, 
and  for  every  offense  after  the  first  offense  shall  be  pun- 
ished by  imprisonment  in  the  state  prison  for  not  less  than 
one  year  nor  more  than  ten  years."  Sec.  3295,  R.  S.,  pro- 
vides that  the  ci\al  action  for  a  forfeiture  shall  be  brought 
in  the  name  of  the  state  as  plaintiff. 

In  the  circuit  court  the  respondents  demurred  to  the 
complaint  of  the  state  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  circuit 
judge  sustained  the  demurrer,  and  from  the  order  sustain- 
ing such  demurrer  the  state  appealed  to  this  court.  The 
ground  upon  which  the  demurrer  was  sustained  by  the  cir- 
cuit court  is  that  no  civil  action  will  lie  to  recover  the  pen- 
alty prescribed  by  said  sec.  3,  ch.  248,  Laws  of  1879,  and 
this  is  the  only  ground  insisted  upon  by  the  learned  counsel 
for  the  respondents  in  their  argument  in  this  court. 

We  think  it  is  very  clear  that  the  penalty  prescribed  by 
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said  sec.  3,  ch.  248,  Laws  of  1879,  is  not  a  jme  within  the 
meaning  of  the  last  clause  of  sec.  3294,  K.  S.  It  is  also 
very  clear  that  the  section  does  not  in  express  terms  de- 
clare the  offense  to  be  a  misdemeanor.  This  section,  as 
well  as  the  old  section  which  received  a  construction  by 
this  court  in  State  v,  Haydm]  32  Wis.  663,  expressly  de- 
clares what  shall  constitute  an  offense  a  misdemeanor  so  as 
to  prevent  the  bringing  of  a  civil  action  for  the  recovery  of 
a  forfeiture  or  penalty.  That  the  word  "  forfeiture  "  used 
in  the  commencement  of  the  section  is  to  be  held  to  mean 
"  penalty  "  in  certain  cases  is  clear.  The  last  clause  of  the 
section  defines  the  word  "  forfeiture  "  as  used  in  the  section 
as  including  "  any  penalties  in  money  or  goods  other  than 
a  fine."  The  section  authorizes  a  civil  action  to  recover 
the  forfeiture  or  penalty  incurred  by  any  person  as  a  pun- 
ishment for  any  act  or  omission  which  is  not  a  misdemqanor, 
and  then  goes  on  to  define  what  shall  be  held  a  misde- 
meanor so  as  to  deprive  the  state  of  the  right  to  bring  a 
civil  action  to  recover  such  forfeiture  or  penalty ;  and  it 
clearly  provides  that,  to  take  away  such  right,  such  act  or 
omission  must  be  punishable  by  a  fine  and  imprisonment, 
or  by  fine  or  imprisonment,  or  it  must  be  specially  declared 
by  law  to  be  a  misdemeanor.  The  act  for  which  the  pen- 
alty is  prescribed  by  said  sec.  3,  ch.  248,  is  not  specially  de- 
clared by  law  to  be  a  misdemeanor  for  a  first  offense,  and 
is  not  punishable  by  fine  or  imprisonment,  or  by  fine  and 
imprisonment,  and  is  not  taken  out  of  the  section  above 
quoted,  unless  we  are  compelled  to  hold  that  the  penalty 
prescribed  is  a  ^^jme  "  within  the  meaning  of  the  last  clause 
of  the  section. 

It  is  urged  that  the  act  punished  is  a  misdemeanor  at 
common  law.  We  have  very  grave  doubts  upon  that  point, 
but  if  it  were  so  we  do  not  think  it  would  be  taken  out  of 
the  statute,  as  we  must  construe  the  words  "  specially  de- 
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dared  by  law"  to  mean  by  the  statute  law  of  this  state>  and 
not  by  the  common  law  of  England.  State  v.  Sayden^  33 
If  is.  669. 

In  order  to  make  the  statute  consistent  with  itself,  and 
render  it  certain  and  intelligible,  the  word  "  fine  "  as  used 
in  the  last  clause  must  be  construed  to  cover  only  cases 
where  the  statute  imposes  a  fine  in  express  words  as  a 
punishment  for  the  offense,  connected  with  the  independ- 
ent power  to  imprison  as  prescribed  in  the  preceding  part 
of  the  section,  and  not  merely  the  power  to  imprison  on 
failure  of  the  offender  to  pay  the  fine.  State  v.  Smith,  52 
Wis.  134;  Oshkosh  ^.  Schwartz,  55  Wis.  483;  State  v.  leaver, 
62  Wis.  387 ;  Plattemlle  v.  JBeU,  43  Wis.  488 ;  C7iq/ln  v.  Waur 
kesha  Co.  62  Wis.  463,  467;  Boscobel  v.  Bugbee,  41  Wis.  59. 
In  the  last  case,  the  ordinance  expressly  provided  that  the 
party  violating  the  ordinance  should  be  punished  by  a  fine 
or  imprisonment,  and  so  it  was  held  that  the  prosecution 
was  in  its  nature  a  criminal  action,  and,  although  the  city 
was  the  plaintiff,  it  could  not  appeal  from  the  judgment. 

In  the  case  of  Chafin  v.  Waukesha  Co.,  we  held  that  when 
the  court  was  simply  authorized  by  the  statute  or  ordinance 
to  impose  a  fine,  and  in  default  of  payment  thereof  to  com- 
mit the  offender  to  jail  for  not  more  than  forty  days  nor 
less  than  three  days,  an  action  to  recover  such  fine  was  a 
civil  action.  It  is  clear,  therefore,  that  in  order  to  prevent 
the  bringing  of  a  civil  action  to  collect  a  penalty,  forfeiture, 
or  fine,  the  act  or  omission  which  is  punished  by  such  for- 
feiture, penalty,  or  fine,  must  also  be  punishable  in  the  dis- 
cretion of  the  court  by  imprisonment  without  the  imposition 
of  the  forfeiture,  penalty,  or  fine,  or  by  such  forfeiture, 
penalty,  or  fine  and  such  imprisonment,  in  such  discretion, 
or  such  offense  must  be  specially  declared  by  law  to  be  a 
misdemeanor,  either  by  the  act  creating  the  offense  or  by 
some  other  statute  of  the  state.    There  may  possibly  be  an 
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exception  to  this  rule,  should  there  be  a  statute  which  pre- 
scribed that  the  offense  be  punished  by  a  fine  ep  nomine 
without  further  direction.     See  sec.  4633,  R  S.  1878. 

£y  the  Court —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  accord- 
ing to  law. 


Bailey,  Eespondent,  vs.  The  Champlain  Mining  &  Pbob- 
PEorma  Company  and  another,  imp..  Appellants. 

September  9  —  September  SS,  1890. 

Corporations:  Increase  of  capital  stock:  Irregularities  cured  by  acqui- 
escence: Fraud:  Cancellation  of  stock, 

1.  The  owner  of  mines  agreed  with  certain  persons  to  form  a  corpora- 

tion, they  to  put  in  |20,000,  and  he  to  put  in  the  mines  and  to  have 
one  half  of  t^e  stock  issued  The  $20,000  was  furnished,  and  stock 
to  that  amount  was  issued  to  the  parties  furnishing  it  By  mistake 
the  articles  of  incorporation  fixed  ihe  whole  capital  stock  at  |20,000 
instead  of  $40,000.  To  correct  this  mistake  a  resolution  increasing 
the  capital  stock  to  $40,000  was  adopted  wiih  the  assent  of  aU  the 
stockholders.  Held,  that  even  if  such  resolution  was  adopted  at  a 
meeting  of  the  directors  instead  of  the  stockholders,  the  assent  and 
acquiescence  of  all  the  stockholders  cured  the  irregularity ;  and  the 
owner  of  the  mines,  having  conveyed  them  to  the  corporation  in 
execution  of  the  original  agreement^  was  entitled  to  certificates  of 
stock  to  the  amount  of  $20,000. 

2,  A  court  of  eqidty  may,  in  a  suit  by  a  stockholder,  adjudge  that  stock 

issued  by  a  corporation  is  void  on  the  ground  of  fraud. 

APPEAL  from  the  Superior  Court  of  Milwaukee  County. 

The  facts  are  sufficiently  stated  in  the  opinion.  The  de- 
fendant corporation  and  the  defendant  P.  C.  Clausen  ap- 
peal from  the  judgment  in  favor  of  the  plaintiff. 

For  the  appellants  there  was  a  brief  by  TuvTier  d6  Timlin^ 
and  oral  argument  by  W.  J.  Turner.  They  contended,  inter 
ctUay  that  the  proceedings  by  which  it  was  attempted  to  in- 
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crease  the  capital  stock  in  November,  1887,  were  not  in  con- 
formity to  the  requirements  of  the  statute.  The  meeting 
was  a  meeting  of  the  hoard  of  directors;  but  the  increase 
must  be  by  the  stockholders,  not  by  the  directors.  Cook, 
Stock,  sec.  285;  Finley  S.  &  L.  Co,  v.  Kurtz,  34  Mich.  89; 
Railway  Co,  ij.  Allerton,  18  "Wall.  233;  Scovill  v.  Thayer^ 
105  U.  S.  143;  Winters  v.  Armstrong,  37  Fed.  Eep.  508.  All 
the  parties  are  charged  with  knowledge  that  new  stock 
could  not  be  issued  without  being  paid  for;  that  the  stock 
could  not  be  increased  except  by  the  proceedings  pointed 
out  by  the  statute.  CrandaU  v.  Lincoln,  52  Conn.  73.  As 
against  the  corporation,  its  corporate  existence  and  standing 
cannot  be  modified  except  in  compliance  with  the  statute. 
As  against  the  corporation  itself,  in  matters  affecting  its 
existence,  the  doctrine  of  estoppel  cannot  be  invoked. 
Under  sec.  1761,  E.  S.,  a  corporate  meeting  which  had  not 
been  regularly  called  could  be  held  only  when  preceded 
by  written  consent  of  all  the  stockholders  upon  the  records. 

The  trial  court  has  determined  that  this  corporation, 
which  was  legally  organized  with  a  capital  limited  to 
$20,000,  all  of  which  had  been  regularly  paid  for,  must  con- 
sider its  articles  amended  and  issue  to  the  plaintiff  $20,000 
worth  of  its  capital  stock,  because,  before  it  had  corporate 
existence,  there  was  an  agreement  between  the  promoters  — 
only  a  portion  of  whom  are  at  present  stockholders  —  that 
one  of  them  should  have  a  half  interest  in  the  property.  It 
enforces  by  its  judgment  the  specific  performance  of  a  con- 
tract between  the  plaintiff,  Iversen,  and  Todell,  to  which 
the  corporation,  Clausen,  and  Dorner  were  not  parties. 
This  is  error.  Carmody  v.  Powers,  60  Mich.  26 ;  1  Mora- 
wetz,  Corp.  sees.  434,  454;  2  id.  sees.  681,  683,  761;  Woodv, 
Union  O.  C  B.  Asso.  63  Wis.  9 ;  Cook,  Stock,  sees.  279, 281, 
284 ;  Avery  v.  By  an,  74  Wis.  591. 

It  was  also  error  to  adjudge  that  the  amendment  in  Jan- 
uary, 1889,  increasing  the  capital  stock  from  $20,000  to 
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$41,000  was  void.  The  remedy  to  declare  void  the  amend- 
ment is  not  in  a  court  of  equity  at  the  suit  of  an  individual 
stockholder.  It  is  in  an  action  at  law  by  the  state.  2 
Morawetz,  Corp.  sees.  938,  1040, 1041 ;  High,  Ex.  Leg.  Eeni. 
sec.  660;  Strong  v.  McCagg^  55  Wis.  624. 

For  the  respondent  there  was  a  brief  by  QuarleSy  Spence 
<j6  Quarles  and  Frank  M.  Hoyt^  and  oral  argument  by 
Charles  Quarles.  They  argued,  among  other  things,  that 
the  meeting  in  November,  1887,  at  which  the  capital  stock 
was  increased  from  $20,000  to  $40,000,  though  described  as 
a  directora*  meeting,  was  in  fact  a  stockholders^  meeting,  and 
is  certified  to  have  been  such  by  the  defendants  Todell,  as 
president,  and  Iversen,  as  secretary,  in  their  certified  copy 
of  the  resolution  filed  with  the  register  of  deeds.  The  di- 
rectors comprised  aU  the  stockholders  except  F.  C.  Bailey, 
father  of  the  plaintiff,  who  acquiesced  in  what  was  done  at 
that  meeting.  And  what  was  then  done  was  acquiesced  in 
by  all  until  in  January,  1889.  If  the  resolution  for  the  in- 
crease was  passed,  as  is  claimed,  at  a  directors^  meeting,  this 
long-continued  acquiescence  by  the  stockholders  would  val- 
idate the  act.  Cook,  Stock  (2d  ed.),  285 ;  EaUway  Co,  v. 
AUerton,  18  Wall.  236;  ScovUl  v.  Thayer,  105  U.  S.  149; 
Poole  V.  West  Point  B.  &  C.  Asso.  30  Fed.  Eep.  513-515; 
Kansas  City  H.  Co.  v.  Harris^  51  Mo.  464;  Kansas  City  H. 
Co.  V.  Hunt,  57  id.  126. 

The  trial  court  does  not  attempt  to  enforce  specific  per- 
formance, against  the  corporation  and  stockholders,  of  the 
contract  between  plaintiff,  Iversen  &  TodelL  That  con- 
tract was  executed.  It  was  in  effect  a  contract  to  subscribe 
for  the  stock,  and  was  completed  by  payment, —  the  de- 
fendants advancing  the  money  and  the  plaintiff  conveying 
his  mine.  The  parties  thereupon  became  ipso  facto  stock- 
holders. Tanner  v.  Gregory^  71  Wis.  490.  This  relation 
may  be  established  by  parol.  Clark  v.  Farrvngton,  11  Wis. 
326;  Wynum  v.  Am.  Powder  Co.  8  Cush.  168;  Cook,  Stock, 
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sec.  62;  Chajin  v.  Cumminga^  37  Me.  76,  83.  The  prelim- 
inary agreement  when  acted  on,  the  company  being  incor- 
porated and  the  capital  increased  to  comply  with  it,  consti- 
tuted the  parties  stockholders  according  to  the  terms  of  the 
agreement.  1  Morawetz,  Corp.  sees.  47,  56 ;  AtJuil  M.  H. 
Co.  V,  Ca/rey^  116  Mass.  473 ;  Buffalo  <&  J.  li.  Co.  v.  Oiffordy 
87  N.  T.  295,  299;  Marseilles  L.  Co.  v.  Aldrich,  86  DL  504; 
Minneapolis  T.  M.  Co.  <o.  Davis,  40  Minn.  110;  SnUth  v. 
N.  A.  Mining  Co.  1  Nev.  423. 

In  a  suit  by  a  stockholder  the  court  will,  when  necessary, 
determine  questions  of  the  validity  or  invalidity  of  corporate 
acts  and  of  instruments  issued,  or  purporting  to  be  issued, 
by  the  corporation,  as  collateral  and  incident  to  the  main 
questions  to  be  decided  and  the  principal  relief  prayed. 
Cook,  Stock  (2d  ed.),  sec.  288,  note  3 ;  Wi7iters  v.  Armstrong^ 
37  Fed.  Rep.  508;  Seovill  v.  Thayer,  105  U.  S.  147;  Veeder 
V.  MvdgeU,  95  K  Y.  310;  Sutherland  v.  OlcoU,  id.  93;  EOr 
ma/n  v.  Bowman,  58  111.  444. 

Okton,  J.  Only  a  general  statement  of  the  facts  of  this 
case  need  be  made,  to  understand  the  full  import  of  the  de- 
cision. It  is  essentially  a  case  on  the  merits,  and  no  ques- 
tions of  law  are  involved  which  cannot  be  disposed  of  on 
elementary  principles,  and  there  is  nothing  complicated 
about  the  case.  The  parties  were  at  issue  on  the  facts,  and 
the  superior  court  adopted  the  facts  and  theory  of  the  plaint- 
iff rather  than  that  of  the  defendants.  According  to  the 
evidence  for  the  plaintiff,  the  individual  defendants,  with  the 
exception  of  the  defendant  F.  C.  Bailey,  attempted  to  com- 
mit a  gross  fraud  on  the  plaintiff  through  the  officers  of 
the  corporation.  According  to  the  complaint,  the  facts  are 
substantially  as  follows : 

Prior  to  March,  1887,  the  plaintiff  had  discovered  and  lo- 
cated two  valuable  gold  mines  in  Atturas  county,  territory 
of  Idaho, —  one  called  the  "  Champlain  Lode,"  and  the  other 
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the  "  Alabama  Lode," —  and  owned  the  first-named  lode, 
and  owned  the  last-named  lode  with  one  Stride,  and  had  an 
interest  in  a  lode  called  the  "  Hattie  Lode  "  with  one  Crip- 
pen.  He  was  without  the  means  to  test,  improve,  and  op- 
erate said  mines,  and  he  appKed  to  the  defendants  TodeU, 
Iverson,  and  Hansen,  and  proposed  to  them  to  form  a  stock 
corporation  to  test  and  develop  the  same,  about  the  19th 
day  of  March,  1887,  and  proposed  to  unite  with  them  in 
forming  such  a  corporation  under  the  laws  of  this  state. 
They  acceded  to  his  proposition,  and  furnished  him  at  once 
with  $1,000,  to  drive  a  shaft  or  tunnel  to  test  said  lodes. 
Being  satisfied  with  such  test  and  the  prospect,  they  entered 
into  articles  of  agreement  by  which  they  and  their  associ- 
ates were  to  furnish  the  sum  of  $20,000,  including  said 
$1,000,  as  the  cash  working  capital  of  the  corporation  to  be 
formed,  and  the  plaintiff  was  to  receive  for  the  property 
one  half  of  the  stock  to  be  issued.  I'he  said  $20,000  cash 
capital  was  so  furnished,  and  stock  of  that  amount  was  is- 
sued to  the  parties  so  furnishing  it  in  their  proper  propor- 
tion. There  was  a  mistake  made  in  the  articles  filed  to  ob- 
tain such  incorporation,  by  making  the  whole  capital  stock 
only  $20,000,  instead  of  $40,000,  the  amount  necessary  to 
give  said  parties  their  proper  amount  of  stock  for  the  money 
capital  so  furnished  by  them  of  $20,000,  and  to  give  the 
plaintiflf  his  proper  amount  of  stock  for  his  property  in  said 
mines  so  to  be  conveyed  to  the  corporation.  The  mines 
were  developed  by  the  use  of  said  money,  and  they  were 
found  to  be  of  very  great  value.  To  correct  said  mistake 
in  the  amount  of  the  capital  stock,  and  make  it  $40,000,  in- 
stead of  $20,000,  a  meeting  of  the  stockholders  was  held 
about  the  28th  day  of  November,  1887,  at  which  meeting 
the  plaintiflf  was  represented  by  proxy,  and  they  unani- 
mously voted  to  so  amend  and  correct  the  articles  of  the 
corporation,  and  make  the  whole  capital  thereof  the  sum  of 
$40,000,  and  a  resolution  to  that  eflfect  was  adopted,  and 
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the  plaintiff  supposed  that  said  resolution  so  increasing  the 
stock  of  the  corporation  was  duly  filed  in  the  office  of  the 
secretary  of  state.  The  plaintiff  was  recognized  by  the  de- 
fendants and  other  stockholders  at  said  meeting  as  having 
and  owning  one  half  of  the  whole  stock,  and  his  vote  for 
that  amount,  viz.,  the  sum  of  $20,000,  was  duly  received  and 
counted ;  but  his  shares  of  said  $40,000,  amounting  in  the 
aggregate  to  the  sum  of  $20,000,  to  which  he  was  entitled 
for  said  property,  have  never  been  issued  and  delivered  to 
him,  and,  on  his  demand  of  the  same  from  the  secretary  of 
the  corporation,  it  was  refused.  In  January,  1889,  the  de- 
fendants and  other  stockholders  called  a  meeting,  without 
giving  the  plaintiff  any  notice  thereof,  and  without  his 
knowledge,  at  which,  by  a  resolution,  the  capital  stock  of 
the  corporation  was  increased  to  $41,000,  and  said  resolu- 
tion was  recorded  in  the  office  of  the  register  of  deeds  of 
Milwaukee  county,  and  a  copy  thereof  was  filed  in  the  office 
of  the  secretary  of  state.  This  is  charged  in  the  complaint 
as  a  conspiracy  to  cheat  and  defraud  the  plaintiff.  In  a 
short  time  thereafter  the  defendants  proposed  to  the  plaint- 
iff that  if  he  would  consent  to  an  increase  of  the  capital 
stock  to  $60,000  he  should  receive,  as  one  half  of  the  stock 
as  it  was  then  fixed,  the  suih  of  $20,000,  thus  giving  him 
$20,000  of  stock,  and  taking  to  themselves  stock  to  the 
amount  of  $40,000.  The  defendants  and  other  stockholders, 
together  with  the  president,  secretary,  and  a  majority  of  the 
directors  of  the  corporation,  conspiring  to  cheat  and  defraud 
the  plaintiff,  caused  a  mortgage  on  the  property  of  the  cor- 
poration to  be  made  to  one  Landott,  as  trustee,  to  secure 
the  bonds  of  the  company  of  $10,000  to  be  thereafter  issued, 
and  to  be  recorded  in  the  county  where  the  mines  are  situ- 
ated by  an  agent  of  Landott  and  the  company,  who  had 
notice  of  the  injunction  in  the  case.  None  of  the  bonds  se- 
cured by  said  mortgage  have  been  issued,  and  no  money 
through  such  source  is  needed  by  the  company. 
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The  superior  court  found  the  foregoing  facts  to  be  sub- 
stantially true,  and,  in  accordance  with  the  prayer  of  the 
complaint,  adjudged  that  said  last  increase  of  the  capital 
stock  and  the  said  mortgage  were  void,  and  that  the  plaintiflf 
is  entitled  to  stock  at  the  par  value  of  $20,000,  and  to  have 
the  president  and  secretary  of  the  company  issue  to  him 
certificates  for  said  2,000  shares  of  the  stock  thereof,  as  one 
half  of  the  whole  stock  of  $40,000.  The  evidence  appears 
to  have  warranted  such  finding  and  judgment. 

The  learned  counsel  of  the  appellants  contend  that  the 
court  erred  in  holding  that  the  capital  stock  was  duly  in- 
creased from  $20,000  to  $40,000,  und  such  increase  was  made 
to  conform  to  the  original  agreement.  The  fact  that  the 
defendants  issued  to  themselves  and  other  stockholders 
$20,000  in  itself  implies  that  the  plaintiff  should  have  an 
equal  amount  of  stock  for  his  property.  The  mistake  was 
apparent  on  the  face  of  the  transaction,  and  it  was  cor- 
rected by  the  assent  of  all  of  the  stockholders.  It  may  have 
been  corrected  by  the  directors  in  form,  but  the  directors 
were  all  shareholders,  and  they  all  assented  to  it  and  ac- 
quiesced in  it.  This  cured  any  irregularity,  if  any,  in  in- 
creasing the  stock.  Railway  Co.  v.  AUertoUy  18  Wall.  233 ; 
ScovUl  V.  Thayer,  105  U.  S.  143;  Poole  v.  West  Point  JB.  cfe 
C.  Asso.  30  Fed.  Eep.  513.  The  plaintiff  was  entitled  to 
certificates  of  stock  of  $20,000,  because  such  was  the  orig- 
inal agreement,  and  he  deeded  to  the  corporation  the  mines 
in  execution  of  it  on  his  part. 

Some  other  technical  objections  to  the  judgment  are  made, 
based  on  the  want  of  power  in  the  court  to  change  the 
stock  in  a  corporation  or  to  set  it  aside,  but  it  must  not  be 
forgotten  that  this  is  a  case  of  fraud  as  well  as  of  mistake, 
and  a  court  of  equity  considers  the  conduct  of  the  parties 
in  adjudging  things  done  by  them  void  for  fraud.  Fraud 
vitiates  everything.  The  authorities  cited  by  the  learned 
counsel  of  the  appellant  are  inapplicable  to  such  a  case. 
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Where  can  the  plaintiff  have  a  remedy  for  such  wrongs,  if 
not  in  the  courts?  The  power  of  a  court  of  chancery  in 
plenary  in  such  a  case.  We  think  the  judgment  is  correct 
and  just,  and  that  no  sound  legal  principle  is  violated  by  it. 
By  the  Cov/rt —  The  judgment  of  the  superior  court  is 
affirmed. 


Thb  Statb  vs.  Comptok. 
September  9  —  September  $S,  1890, 


(yRDfiNAL  Law  and  Practice.    {1-4)  Change  of  venue  for  pnyudke  of 
judge:  Juriadiction.    {6)  Sending  threatening  letter. 

1.  An  order  for  a  change  of  of  yenue,  which  recites  t^e  filing  of  aa  afB- 

davit  of  prejudice,  is  not  invalid  merely  because  the  clerk  failed  to 
indorse  upon  such  affidavit  the  ^act  of  filing. 

2.  Mere  delay  in  making  an  ord^r  for  a  change  of  venue — in  tiiis  case 

for  about  two  months  after  the  making  of  an  affidavit  of  preju- 
dice—  does  not  invalidate  the  order. 

a  The  mere  fact  that  the  clerk,  upon  a  change  of  venue  being  ordered, 
failed  to  transmit  with  tiie  other  papers  a  copy  of  his  minutesy  does 
not  prevent  the  change  being  effectual  , 

4  Failiure  to  require  the  accused  to  enter  into  a  recognizance,  as  pro- 
vided in  sea  4682,  R.  S.,  for  hie  appearance  in  the  court  to  which 
the  venue  is  changed,  does  not  prevent  that  court  from  aoquiriiig 
jurisdiction  of  the  action ;  nor  does  any  irregularity  in  bringing  the 
accused  into  that  court  deprive  it  of  such  jurisdiction. 

5.  Sending  to  ladies  engaged  in  business  a  letter  as  follows :  "If  you  do 
not  leave  this  city  inside  10  days  you  will  be  tarred  and  feathered, 
now  we  *  mean '  it,  from  the  lovers  of  decent  *  Citizena'  You  are 
counted  a  nusants  by  all," — is  an  offense  under  sec.  4880,  R  Sw,  as 
amended  by  ch.  243,  Laws  of  1887. 

Exceptions  from  the  Circuit  Court  for  Juneau  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday: 

It  appears  from  the  record  that  the  defendant  was  a^ 
rested  February  26, 1889,  upon  a  complaint  made  to  and 
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filed  with  a  justice  of  the  peace  and  a  wawant  issued 
thereon,  and  upon  examination  before  the  justice  he  was 
held  for  trial  in  the  circuit  court  for  Wood  county;  and 
thereupon  he  gave  the  requisite  bail  for  his  appearance  at 
the  next  term  of  that  court.  That  on  or  about  May  27, 
1889,  the  district  attorney  for  Wood  county  filed  an  informa- 
tion against  the  defendant  in  the  circuit  court  for  that  county, 
wherein  it  was  charged  in  effect  that  said  defendant  did 
unlawfully,  wrongfully,  maliciously,  and  feloniously  write, 
make,  indite,  and  address  to,  and  cause  to  be  sent  to  and  re- 
ceived by,  Ella  and  Mary  Corcoran,  sisters,  unmarried,  then 
and  there  being,  residing,  and  doing  business  in  the  city  of 
Grand  Bapids  in  said  county,  whose  surname  was  then  and 
there,  in  said  county  and  city,  spelled  either  Cochran  or 
Corcoran,  and  who  were  then  and  there  generally  well 
known  by  said  name  spelled  either  way,  a  written  commun- 
ication in  the  words  and  figures  following,  to  wit : 

"  Grand  Kapids,  Feby.  15,  '89. 

"  To  both  of  the  Miss  Cochrans : 

"  If  you  do  not  leave  this  city  inside  10  days  you  will  be 
tarred  and  feathered,  now  we  *  mean '  it  from  the  lovers  of 
decent  ^  Citizens.'  Tou  are  counted  a  nusants,  by  all." 
—  for  the  purpose,  and  with  the  wrongful,  unlawful,  mali- 
cious, and  felonious  intent,  then  and  there  and  by  that 
means,  to  compel  the  said  Ella  and  Mary  to  remove  and 
depart  from  said  city  against  their  wishes  and  against  the 
will  of  each,  contrary  to  the  statute  in  stich  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of 
Wisconsin.  That  May  28,  1889,  the  defendant  was  duly 
arraigned  in  open  court,  and  pleaded  not  guilty  to  the 
charge  alleged  in  such  information.  That  upon  the  case 
being  called.  May  29, 1889,  the  defendant  made  an  affidavit 
of  prejudice  of  the  judge,  and  thereupon  asked  for  a  change 
of  the  place  of  trial  of  said  action.  That  afterwards,  and 
on  July  27, 1889,  the  court  thereon  ordered  the  removal  of 
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said  cause  to  Juneau  county.  That  said  order  recited  the 
making  and  filing  of  said  affidavit  of  prejudice,  and  the 
same  was  filed  therein  on  that  day.  That  all  of  the  original 
papers  on  file,  with  the  certificate  of  the  clerk  of  the  circuit 
court  for  Wood  county,  made  under  his  hand  and  the  seal 
of  said  court,  July  30,  1889,  were  filed  in  the  office  of  the 
clerk  of  the  court  of  Juneau  county,  August  10, 1889.  That 
a  certified  copy  of  the  clerk's  minutes  was  afterwards  trans- 
mitted and  filed  in  the  clerk's  office  for  Juneau  county, 
October  10,  1889,  and  just  previous  to  the  trial  of  said 
cause.  That  the  defendant  having  been  duly  called  on  the 
first  day  of  said  term  of  court,  and  having  failed  to  appear, 
a  warrant  was  thereupon  issued  by  said  court  to  the  sheriff 
of  said  Juneau  county,  who  thereupon  and  by  virtue  thereof 
arrested  said  defendant,  and  brought  him  in  custody  before 
said  court,  October  10,  1889.  That  upon  said  cause  being 
called  for  trial  in  the  circuit  court  for  said  Juneau  county 
on  said  last-mentioned  day,  the  defendant  by  his  counsel 
moyed  the  court  to  remand  the  cause  back  to  Wood  county, 
for  the  reason  that  it  appeared  from  the  record  in  said 
cause  that  the  case  was  not  properly  in  said  circuit  court  of 
Juneau  county,  and  that  said  last-named  court  had  no  juris- 
diction, which  said  motion  was  then  and  there  denied,  to 
which  ruling  the  defendant  therf  and  there  duly  excepted. 
That  said  cause  was  thereupon  tried  in  the  circuit  court  for 
Juneau  county,  October  11,  1889,  and,  upon  such  trial,  the 
jury  returned  their  verdict  in  open  court,  wherein  they 
found  the  defendant  guilty  of  the  charge  set  forth  in  said 
information,  which  verdict  was  then  and  there  entered  in 
said  court.  That  thereupon  the  said  defendant  then  and 
there,  upon  the  minutes  and  proceedings  of  said  trial,  gave 
notice  of  a  motion  to  set  aside  said  verdict  and  for  a  new 
trial,  for,  among  other  reasons,  that  the  court  had  no  juris- 
diction of  the  action,  of  the  defendant,  or  the  subject  matter 
of  the  action.    That  October  14, 1889,  the  said  court,  hav- 
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ing  heard  counsel  for  and  against  said  motion,  and  having 
duly  considered  the  same,  thereupon  denied  said  motion,  to 
which  ruling  the  defendant  then  and  there  excepted.  That 
thereupon  the  defendant,  by  his  counsel,  then  and  there,  be- 
fore judgment  and  sentence,  moved  the  court  in  arrest  of 
judgment,  for  the  reason  that  the  communication  set  out  in 
the  action,  for  the  writing  of  which  the  defendant  was 
found  guilty,  does  not  constitute  an  offense  under  the  stat- 
ute. That  the  court,  having  entertained  said  motion,  and 
duly  considered  the  same,  then  and  there  denied  said  mo- 
tion, to  which  ruling  and  decision  the  defendant  then  and 
there  duly  excepted.  All  of  which  said  exceptions,  having 
been  reduced  to  writing  in  a  summary  mode,  and  presented 
to  the  court  before  the  end  of  said  term,  and  found  to  be 
conformable  to  the  truth  of  the  case,  were  allowed  and 
signed  by  the  judge  of  said  court,  October  14, 1889. 

The  Attorney  General  and  Z.  K.  Luse^  Assistant  Attor- 
ney General,  for  the  plaintiff,  argued,  among  other  things, 
that  the  information  charges  an  offense  under  sec.  4380, 
R  S.,  as  amended  by  ch.  243,  Laws  of  1887.  The  statute 
of  Michigan  is  very  like  our  own.  2  How.  Stat.  sec.  9093  ; 
People  V.  Bramcmy  30  Mich.  460 ;  People  v.  Jones,  62  id.  304. 
That  bf  New  York  is  somewhat  similar.  E.  S.  of  N.  T. 
1882,  Penal  Code,  sec.  559;  Pecfple  v.  Griffin,  2  Barb.  427. 
The  malice  required  by  the  statute  is  not  a  feeling  of  ill- 
will  towards  the  person  threatened,  but  the  wilful  doing  of 
an  act  with  illegal  intent.  Comm.  v.  Goodwin,  122  Mass. 
19 ;  Comm.  v.  BucJdey,  148  id.  27.  See,  also,  note  to  sec. 
4380,  S.  &  B.  Ann.  Stats.;  State  v.  Stewart,  90  Mo.  507; 
State  V.  Patterson,  68  Me.  473;  People  v.  Thompson,  97 
K  T.  313;  People  v.  Wightman,  104  id.  598;  Comm.  v. 
Movlton,  108  Mass.  307;  Comm.  v.  Goodnjovn,  122  id.  19;  2 
Whart.  Crim.  Law  (9th  ed.),  sec.  1664;  2  Bish.  Crim.  Proc. 
(3d.  ed.),  sees.  1024  et  seq. 

H.  W.  Remington,  for  the  defendant. 
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Cassodat,  J,  This  cause  comes  to  this  court  upon  excep- 
tions allowed  and  signed  by  the  trial  judge,  under  sec.  4720, 
B.  S.  The  learned  counsel  for  the  defendant  contends  that 
the  circuit  court  for  Juneau  county  never  obtained  jorisdio- 
tion  of  the  action  by  reason  of  irregularities  in  the  proceed- 
ings in  changing  the  venue.  It  is  said  that  there  is  no  mark 
or  date  of  filing  upon  the  affidavit  of  prejudice.  But  the 
order  changing  the  venue  recites  that  it  was  filed;  and  if 
it  was  placed  in  the  custody  of  the  clerk,  then  it  was,  in 
law,  duly  filed,  whether  such  filing  was  evidenced  by  the 
clerk's  writing  the  fact  of  such  filing  upon  it  or  not.  Ce^ 
tainly  the  mere  delay  of  the  circuit  court  for  Wood  county 
to  make  the  order  changing  the  venue  in  accordance  with  . 
the  application  of  the  defendant,  as  stated,  did  not  deprive 
that  court  of  jurisdiction  to  make  the  order,  nor  render  the 
order  less  effectual  when  made.  We  must  regard  the  order, 
therefore,  as  regularly  made  and  entered  July  27, 1889. 

The  statute  authorized  the  defendant  to  apply  for  such 
change  of  venue,  "in  the  manner  provided  by  law  for  a 
change  of  venue  in  civil  actions  "  (sec.  4680,  E.  S.) ;  and  he 
did  so  (sec.  2625,  S.  &  B.  Ann.  Stats.).  It  thereupon  be- 
came the  duty  of  the  court  "  to  award  such  change,"  and  it 
did.  Sec.  4680,  E.  S.  All  the  original  papers  appear  to 
have  been  regularly  transmitted  to  the  clerk  of  the  cir- 
cuit court  for  Juneau  county,  July  30,  1889,  and  duly  filed 
in  that  court,  August  10,  1889.  The  mere  fact  that  the 
clerk  neglected  to  transmit,  with  the  other  papers,  the  min- 
utes of  the  clerk  as  to  the  defendant's  being  arraigned  and 
pleading  not  guilty,  and  the  application  for  and  the  awarding 
of  the  change  of  venue,  did  not  prevent  such  change  being 
effectual.  The  defendant's  affidavit  of  prejudice,  and  the 
order  of  the  circuit  court  for  Wood  county  changing  the 
venue  therein  to  the  circuit  court  for  Juneau  county,  vested 
the  latter  court  with  complete  jurisdiction  of  the  action. 
This  being  so,  the  court  properly  refused  to  remand  the 
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case  back  to  the  county  of  Wood  for  want  of  such  jurisdic- 
tion. 

The  statute  provides,  in  effect,  that  when  the  court  has 
ordered  a  change  of  venue,  it  shall  require  the  accused  to 
enter  into  a  recognizance  conditioned  for  his  appearance  in 
the  court  to  which  the  venue  is  changed,  and  to  abide  the 
order  of  such  court ;  and,  in  default,  he  shall  be  imprisoned, 
etc.  Sec.  4682,  E.  S.  Counsel  contend  that,  because  this 
was  not  done,  the  circuit  court  for  Juneau  county  did  not 
get  rightful  jurisdiction  of  the  person  of  the  defendant. 
But  the  trial  judge  has  certified  no  objection  nor  exception 
to  the  manner  in  which  the  defendant's  personal  appear- 
ance was  obtained  in  that  court.  That  question,,  therefore, 
is  not  before  us  for  considerajtion.  Had  the  defendant  vol- 
untarily appeared  in  the  trial  court  to  answer  the  informa- 
tion, no  one  would  have  questioned  the  jurisdiction  of  that 
court  to  have  tried  him.  That  court,  therefore,  as  we  have 
seen,  had  complete  jurisdiction  of  the  action ;  and  there  is 
much  force  in  the  argument  of  the  attorney  general  to  tte 
effect  that  the  court,  having  jurisdiction  of  the  W;tion,  could 
make  it  effectual  by  coercing  the  personal  presence  of  the 
defendant.  But,  assuming  that  the  defendant  was  irregu- 
larly brought  into  the  trial  court,  yet  that  did  not  deprive 
that  court  of  jurisdiction  to  proceed  with  the  trial,  nor  furnish 
any  reason  for  arresting  the  judgment.  Besides,  as  indi- 
cated, the  question  as  to  whether  there  was  such  irregularity 
is  not  before  us  for  review. 

The  statute  also  provides  that  when  a  change  of  venue  is 
ordered  the  court  shall  recognize  the  witnesses,  etc.  Sec. 
4683,  E.  S.  But  no  one  would  claim  that  a  failure  to  do  so 
would  deprive  the  court  to  which  the  venue  is  changed  of 
jurisdiction  to  try  the  offender.  Such  order  respecting  the 
witnesses,  and  such  order  respecting  the  recognizance  and 
appearance  of  the  offender,  are  only  required  when  the 
venue  has  in  fact  been  changed,  and  not  as  conditions  pre- 
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cedent  to,  nor  as  essential  to,  the  change  itself.  In  other 
words,  such  orders  are  not  required  to  give  jurisdiction  of 
the  action  to  the  court  to  which  such  venue  is  changed,  but 
to  aid  and  render  effectual  such  jurisdiction  after  such 
change  is  made. 

It  is,  moreover,  contended  that  the  information  fails  to 
charge  the  defendant  with  the  commission  of  any  offense 
under  sec.  4380,  E.  S.,  as  amended  by  ch.  243,  Laws  of  1887. 
This  statute  is  t6  the  effect  that  any  person  who  shall,  by 
any  written  or  printed  communication,  maliciously  threaten 
to  do  any  injury  to  the  person,  business,  or  trade  of  another, 
with  intent  to  compel  the  person  so  threatened  to  do  any 
act  against  his  will,  or  omit  to  do  any  lawful  act,  shall  be 
punished,  etc.  It  is  contended,  in  effect,  that  the  defend- 
ant, in  sending  the  communication  found  in  the  foregoing 
statement  and  upon  which  this  prosecution  is  based,  did 
not  threaten  to  do  either  of  the  acts  therein  mentioned 
himself,  but  merely  informed  the  two  ladies  named  what 
somebody  else  intended  to  do  if  they  did  not  leave  the  city 
within  the  time  therein  named.  In  the  learned  note  to  the 
section  by  Sanborn  &  Berryman,  cases  are  cited  holding  in 
effect  that "  the  crime  may  be  committed  by  one  who  sends 
a  letter  conveying  a  threat  of  some  other  person  to  do  the 
forbidden  acts,  provided  he  sends  the  letter  for  the  unlawful 
purpose  mentioned."  People  v.  Thompsanj  97  N.  Y.  313. 
"  The  malice  required  by  the  statute  is  not  a  feeling  of  ill 
will  towards  the  person  threatened,  but  the  wilful  doing 
of  the  act  with  the  illegal  intent."  Coram,  v.  Goodwiuy  122 
Mass.  35.  Under  these  authorities,  it  would  seem  the  infor- 
mation charges  an  offense,  even  if  the  communication  were 
capable  of  the  construction  contended  for  by  counsel  But 
we  think  the  communication  is  fairly  capable  of  being  con- 
strued to  the  effect  that  the  sender  or  senders  would  exe- 
cute the  threat  unless  the  ladies  left  the  city  within  the 
time  named.    It,  in  effect,  therein  declared  that  the  ladies 
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named  were  counted  a  nuisance  by  all  the  citizens  of  the 
city.  It  purported  to  be  sent  by  the  lovers  of  decent  citi- 
zens. It  informed  the,  ladies  named  that,  unless  they  left 
the  city  within  the  time  mentioned,  they  would  be  "tarred 
and  feathered,'^  and  added,  "  Jfow  we  mea/n  i^."  There  can 
be  no  question  but  what  the  information  charged  an  offense 
under  the  statute  in  question. 

By  the  Court, —  The  exceptions  certified  are  all  overruled, 
and  the  cause  is  remanded  for  further  proceedings  according 
to  law. 


Thb  State  vs.  S.  A.  L. 

September  9  —  September  SS,  1890, 

Criminal  pleading:  Place  of  offense. 

^Where  a  ccmnty  is  named  in  the  caption  of  an  information  by  an  of- 
ficer describing  himself  as  the  district  attorney  of  that  county,  an 
all^ation  that  the  offense  was  ''then  and  there*'  committed  suffi- 
ciently shows  that  it  was  committed  in  said  couniy. 

EEPOETED  from  the  Municipal  Court  of  Bane  County. 

The  facts  are  stated  in  the  opinion. 

The  Attorney  General  and  Z.  K.  Luse^  Assistant  Attor- 
ney General,  for  the  plaintiff,  cited  sees.  4658,  4659,  4669, 
R  S. ;  1  Bish.  Crim.  Proc.  sec.  379 ;  State  iJ.  Bell^  3  Ired. 
506 ;  State  v.  May^  4  Dev.  328 ;  State  v.  Tolever^  5  Ired.  452 ; 
Strickland  v.  State,  7  Tex.  App.  34;  State  v.  Beidy  20  Iowa, 
413 ;  State  v.  Slocunij  8  Blackf .  315 ;  People  v.  Breese,  7  Cow. 
429 ;  State  v.  Ha/mden,  1  Brev.  (S.  C),  37 ;  Sanderlm  v.  State, 
2  Humph.  319 ;  Stephen  v.  Coram.  2  Leigh,  759 ;  State  v.  Bell, 
26  Minn.  388;  Comm.  v.  Butterick,  100  Mass.  12;  Fish  v. 
StaU,  9  Neb.  62;  Anderson  v.  State,  104  Ind.  467;  Thomas 
V.  State,  71  Ga.  44;  State  v.  LiUa/rd,  59  Iowa,  479 ;  Long  v. 
Stale,  56  Ind.  133, 182. 
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James  JET.  Feeney  and  F,  W.  HaXl^  for  the  defendant,  cited 
State  V.  Gaffrey,  3  Pin.  370;  StaU  v.  Delue,  2  id.  204;  SU^ 
V.  Cotton,  24  K  H.  146;  State  v.  ShuU,  3  Head  (Tenn.),  42; 
Moore,  Crim.  Law,  sec.  166;  Kennedy  v.  Coram,  3  Bibb 
(Ky.),  490;  1  Bish.  Crim.  Proc.  sees.  379,  380. 

CoLB,  C.  J.  This  case  is  reported  to  this  court  by  the 
municipal  court  of  Dane  county  for  the  decision  of  the  fol- 
lowing question,  to  wit :  Should  the  motion  iji  arrest  of 
judgment  be  granted  for  the  reason  that  the  information 
does  not  state  suflSciently  the  place  where  the  offense  was 
committed?  The  defendant  was  convicted  of  the  crime 
of  adultery,  upon  an  information  in  substance  as  follows 
(omitting  the  title) :  "  State  of  Wisponsin,  Jifunicipal  Court, 
Dane  County.  I,  John  L.  Erdall,  district  attorney  for  Dane 
county,  hereby  inform  the  court  that  S.  A.  Z.,  on  the  2d 
day  of  January,  A.  D.  1890,  being  then  and  there  the  law- 
ful wife  of  W.  T.  L.,  did  unlawfully  and  feloniously  commit 
the  crime  of  adultery  with  one  M.  C,  and  did  unlawfully 
and  feloniously  permit  said  M.  C.  to  have,  and  the  said 
M.  C.  did  then  and  there  have,  carnal  knowledge  of  her 
body,  against  the  peace  and  dignity  of  the  state  of  TTiscon- 
sin."  The  objection  is  that  the  information  does  not  show 
that  the  offense  was  committed  in  Dane  county,  within  the 
jurisdiction  of  the  municipal  court. 

It  must  be  admitted  that  the  information  is  inform^  ^ 
cause  it  does  not  state  with  more  particularity  the  county 
where  the  offense  was  committed,  and  respectable  aut-hor- 
ities  may  be  found  which  would  hold  it  bad  for  that  J'^^' 
son.  But  the  tendency  of  modem  decisions  is  to  ^'^ 
the  strict  rules  which  formerly  prevailed,  even  in  ctyC^^^ 
proceedings,  and  the  legislature  has  expressly  sancti^^^ 
that  tendency  in  our  criminal  code.  Many  defects  or  '^^' 
mal  imperfections  in  the  information  which  do  not  ^^^ 
to  the  prejudice  of  the  accused  are  to  be  disregarded.     "^^ 
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nature  of  the  oflFense  of  which  the  defendant  is  accused 
Bhould  be  stated  with  reasonable  certainty,  so  that  he  will 
not  be  misled  as  to  the  offense  of  which  he  is  charged. 
Now,  in  this  case,  it  is  said  there  is  a  failure  to  state,  in  the 
body  of  the  information  charging  the  offense,  where  or  the 
county  in  which  it  was  committed.  To  this  objection  it  is 
answered  by  the  learned  assistant  attorney  general  that  the 
information  contains  words  of  reference  which  necessarily 
locate  the  offense  as  clearly  as  though  the  county  in  which 
it  was  committed  had  been  repeated  or  given.  The  county 
is  named  both  in  the  caption  and  botly  of  the  information. 
The  words  "  then  and  there  "  are  used  twice  in  the  informa- 
tion. These  are  certainly  words  of  reference,  and  the  ques- 
tion is,  to  what  do  they  refer?  The  first  time  they  are 
used  they  doubtless  refer  to  the  std^ua  or  social  condition 
of  S.  A,  Z.,  as  being  the  lawful  wife  of  W.  T.  L.  But  in 
the  second  place,  where  the  words  are  used  that  "  M.  C. 
did  then  and  there  have  carnal  knowledge  of  her  body," 
they  must  necessarily  refer  to  Dane  county,  which  is  previ- 
ously mentioned  or  described.  This  is  the  plain,  natural 
meaning  and  sense  of  the  language  used,  "  The  words  then 
and  there,  as  used  in  an  indictment,  are  words  of  reference, 
and  when  time  and  place  have  once  been  named  with  cer- 
tainty it  is  sufficient  to  refer  to  them  afterwards  by  these 
words ;  and  they  have  the  same  effect  as  if  the  time  and 
place  were  actually  repeated.  Whart.  Grim.  Law,  74.  These 
words  also  refer  to  the  time  and  place  last  specified,  unless 
there  be  some  phrase  connected  therewith  which  show  that 
a  different  reference  was  intended."  State  v.  Cotton^  24 
N.  H.  143;  State  v.  Bell,  3  Ired.  506;  State  v.  Tolever,  5 
Ired.  452 ;  Strieklaiid  v.  State,  7  Tex.  App.  34 ;  State  v,  Reid, 
20  Iowa,  413;  State  v.  Slocnim,  8  Blackf.  315, —  lay  down 
the  same  rule  that  where  the  venue  is  laid  in  the  margin  or 
in  the  body  of  the  information,  and  it  is  alleged  that  the 
defendant  did  then  and  there  commit  the  offense,  that  these 
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words  fairly  and  reasonably  refer  to  the  county  named  in 
the  preceding  part  of  the  information,  and  show  with  suffi- 
cient certainty  where  the  oflfense  was  committed.  We  know 
of  no  decisions  in  this  court  in  conflict  with  this  rule.  The 
decisions  in  Pinney,  to  which  we  were  referred  on  the  argu- 
ment, are  not,  in  principle,  opposed  to  it,  and  we  are  there- 
fore disposed  to  hold  that  the  information  in  this  case  does 
suflSciently  show  the  place  where  the  offense  was  commit- 
ted. 

By  the  Court. —  The  question  submitted  by  the  municipal 
court  we  answer  in  the  negative,  and  the  cause  is  remanded 
to  that  court  with  this  our  decision,  for  further  proceedings 
according  to  law. 


MoQuAiD,  Kespondent,  vs.  Eoss  and  another.  Appellants. 

September  6--- October  14, 1890, 

Sale  of  chattels:  Warranty:  Parol  evidence. 

Upon  the  sale  of  a  bull  the  vendor  gave  to  the  vendee  a  writing  which, 
after  setting  forth  the  pedigree  of  the  bull,  stated:  "I  hav©  ^ 
day  sold  the  above-named  buU  ...  to  [the  vendee].  I  hereby 
certify  the  above  pedigree  to  be  trua"  Held^  that  as  this  ^^^ 
evidenced  the  sale  and  contained  an  express  warranty  not  imp^^ 
by  law,  parol  evidence  was  inadmissible  to  show  a  furth^*  exp'^ 
warranty  against  sterility. 

APPEAL  from  the  Circuit  Court  for  Za  Fayette  Co^^^7' 
The  following  statement  of  the  case  was  prepar^  ^y 
Mr.  Justice  Taylor  as  a  part  of  the  opinion : 

This  action  was  brought  to  recover  damages  on  a*  con- 
tract for  the  sale  by  the  defendants  to  the  plaintiff  ^^  * 
thoroughbred  Durham  bull.  The  plaintiff  in  his  compl^'"^' 
in  the  first  count  thereof,  seeks  to  recover  damages  o^  *^ 
implied  warranty  that  the  bull  was  not  sterile  and  in.^^' 
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petent  from  latent  defects  to  beget  calves  or  generate  his 
kind,  and  upon  allegations  that  said  bull  was  so  sterile  and 
incompetent,  and  so  entirely  worthless  for  the  purposes  for 
which  he  was  bought  by  the  plaintiff,  by  reason  whereof 
the  plaintiff  had  been  greatly  damaged.  In  the  second 
count  of  the  plaintiff's  complaint,  he  alleges  that  in  con- 
sideration that  the  plaintiff  would  purchase  said  bull  and 
pay  the  defendants  therefor  the  sum  of  $125,  the  said  "  de- 
fendants warranted  said  bull  to  be  of  a  superior  pedigree, 
and  to  be  in  good  condition,  and  fit  and  suit j\,ble  for  the  pur- 
poses for  which  he  was  purchased  by  the  plaintiff,''  and 
that,  relying  on  such  warranty,  he  purchased  said  bull  and 
paid  the  defendants  therefor  the  sum  of  $125,  and  that,  after 
having  fairly  and  sufficiently  tested  said  bull,  it  was  ascer- 
tained that  he  was  sterile  and  entirely  incompetent  to  beget 
calves,  and  worthless  for  the  purpose  for  which  he  was  pur- 
chased, and  upon  ascertaining  that  fact  the  plaintiff  returned 
the  said  bull  to  the  defendants,  and  demanded  repayment 
of  the  sum  paid  to  them  for  him,  and  reasonable  damages, 
which  the  defendants  refused  to  pay. 

On  the  trial  in  the  circuit  court  the  learned  circuit  judge 
decided  that  the  plaintiff  could  not  recover  upon  the  first 
cause  of  action,  viz.,  upon  an  implied  warranty  that  the  bull 
was  in  all  respects  fit,  suitable,  and  competent  to  perform 
the  service  for  which  he  was  purchased.  And  as  to  the 
second  count,  or  cause  of  action,  which  charged  that  the 
defendants  expressly  warranted  the  bull  fit  and  suitable 
for  the  purposes  for  which  he  was  purchased  by  the  plaint- 
iff, the  learned  circuit  judge  submitted  the  case  to  the  jury 
upon  the  evidence,  and  the  jury  found  in  favor  of  the  plaint- 
iff, and  assessed  his  damages  at  $192.35,  being  the  purchase 
price  and  interest  thereon. 

On  the  trial  the  plaintiff  introduced,  as  evidence  of  the 
sale  to  him  of  the  bull  and  his  purchase  thereof,  a  writing 
signed  by  the  defendants.  This  writing  first  stated  at  length 
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the  pedigree  of  the  said  bull,  and  then  closes  as  follows:  " I 
have  this  day  sold  the  above-named  bull, '  Star  of  Fairview,' 
to  P,  F.  McQuaid^  of  Darlington,  Wis.  I  hereby  certify 
the  above  pedigree  to  be  true.  Dated  June  30,  1888. 
[Signed]  J.  J.  Koss  &  Sons."  After  the  introduction  of 
this  contract  of  sale,  the  defendants  objected  to  the  intro- 
duction of  any  evidence  on  the  part  of  the  plaintiflF  as  to 
what  took  place  at  the  time  of  the  sale,  or  before  the  sale, 
for,  the  purpose  of  showing  an  express  warranty  of  the 
bull,  for  the  reason  that  "  the  written  contract  conclusively 
proves  the  final  contract  between  the  parties  concerning 
the  qualities  of  the  animal,  and  that  parol  evidence  is  in- 
admissible to  change,  modify,  or  add  to  the  same."  This 
objection  was  overruled  by  the  court,  and  the  defendants 
duly  excepted,  and  thereafter  the  court  permitted  the  plaint- 
iff to  show  by  parol  evidence  all  the  conversations  had  be- 
tween the  parties  while  negotiating  for  the  purchase  and 
sale  of  said  bull ;  and  this  evidence  was  allowed  to  be  in- 
troduced by  the  plaintiff  for  the  purpose  of  showing  that 
the  defendants,  at  and  before  the  sale,  warranted  that  said 
buU  was  fit,  competent,  and  in  every  way  suitable  for  the 
purposes  for  which  he  was  purchased  by  the  plaintiff. 

The  defendants  appealed  from  the  judgment  in  favor  of 
the  plaintiff. 

For  the  appellants  there  was  a  brief  by  Orion  dk  Oslof^ 
and  J,  M,  Smithy  and  oral  argument  by  P.  A,  OrUm.  T!^ 
the  point  that  where  a  sale  is  evidenced  by  a  writing  con- 
taining an  express  warranty  not  implied  by  law,  other  ®^" 
press  warranties  cannot  be  shown  by  parol,  they  cited, 
besides  cases  referred  to  in  the  opinion,  2  Benj.  Sales^  sec. 
942,  note  13;  Chanter  v,  Hopkins,  4  Mees.  &  W.  399;  f^^' 
more  v.  South  Boston  Iron  Co.  2  Allen,  58;  DuMon  v.  Ga- 
rish, 9  Cush.  89 ;  Boardman  v,  Spooner,  13  Allen,  361 ;  ^^^ 
V.  Blanchardy  97  Mass.  155 ;  Chcmdler  v.  Thompson,  30  y^- 
Kep.  46;  Ottawa  B,  <&  F.  O.  Co.  v.  Chmther,  31  id.  210,  and 
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cases  cited;  Nichols  v,  Wyman^  Yl  Iowa,  160;  Mast  v. 
Pearce^  58  id.  579;  Shepherd  v.  Gllroy^  46  id.  193;  Boothhy 
V.  Scales,  27  Wis.  632;  CoUette  v.  Weed,  68  id.  428. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Rose  (&  Hooper,  attorneys,  and  D,  S.  Hose,  of  counsel. 
They  contended,  inter  ali^a,  that  the  so-called  bill  of  sale  is 
not  a  bill  of  sale  and  was  not  considered  such  by  the  jmr- 
ties.  It  is  simply  a  certificate  of  the  bulls  pedigree.  It 
was  not  intended  or  considered  by  the  parties  as  a  war- 
ranty. It  is  a  warranty  neither  of  title  nor  soundness,  and 
should  not  be  held  to  preclude  parol  evidence  of  an  express 
warranty  of  either  of  those  elements  which  are  alone  sus- 
ceptible of  warranty.  If  held  to  be  a  warranty  of  pedi- 
gree, then  it  carries  with  it,  by  necessary  implication,  a 
warranty  that  the  \)ull  would  breed. 

Tayloe,  J.  The  learned  circuit  judge  having  ruled  that 
the  plaintiff  could  not  recover  upon  the  theory  that  there 
was  an  implied  warranty  by  the  defendants  that  the  bull 
was  fit  and  competent  to  accomplish  the  purpose  for  which 
he  was  purchased,  the  only  other  material  questions  aris- 
ing on  the  record  are :  (1)  Did  the  court  err  in  permitting 
parol  evidence  to  be  given  to  prove  an  express  warranty 
not  contained  in  the  written  bill  of  sale?  And  (2)  if  such 
evidence  was  admissible,  does  the  evidence  sustain  the  ver- 
dict of  the  jury  upon  that  question?  As  we  have  come  to 
the  conclusion  that  the  court  erred  in  admitting  any  parol 
evidence  for  the  purpose  of  proving  an  express  warranty  in 
this  case,  the  second  question  becomes  immaterial. 

This  court,  as  well  as  nearly  all  other  courts,  has  held 
that  upon  a  sale  of  personal  property  which  is  evidenced 
by  a  written  contract  of  sale,  if  such  written  contract  con- 
tains any  express  warranty  in  regard  to  the  thing  sold 
other  than  such  warranty  as  the  law  implies,  no  other  ex- 
press warranty  can  be  proved  by  parol.    The  ground  of 
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these  decisions  is  that  such  parol  evidence  extends,  contra- 
dicts, or  modifies  the  written  agreement^  and  is  therefore 
inadmissible.  The  parties  to  the  sale  having  put  the  evi- 
dence of  sale  in  writing,  and  such  writing  having  expressly 
warranted  the  thing  sold  in  certain  respects,  the  law  pre- 
sumes that  no  other  express  warranties  were  intended,  and 
the  courts  will  not  receive  parol  evidence  of  other  express 
warranty,  because  such  evidence  tends  to  change,  enlarge, 
or  modify  the  written  contract  between  the  parties. 

In  the  case  of  Merriam  v.  Fields  24  Wis.  640,  642,  the 
late  learned  Justice  Paine  says :  "  The  plaintiff  relied  on  a 
class  of  cases  holding  that  although  the  bill  of  sale  or  other 
conveyance  had  been  executed  in  writing,  stiU  when  such 
paper  did  not  profess  or  attempt  to  express  the  entire  agree- 
ment between  the  parties,  but  was  merely  executed  in  part 
performance  of  it,  the  whole  agreement  might  be  shown, 
although  part  of  it  rested  in  parol.  But  the  diflSculty  in 
applying  this  rule  here  is  that  the  written  bill  of  sale  does 
contain  express  warranties  in  respect  to  one  or  two  partic- 
ulars, and,  when  that  is  the  case,  it  can  no  longer  be  said 
that  the  writing  does  not  attempt  to  express  the  contract 
between  the  parties  so  far  as  express  warranties  are  con- 
cerned. The  presumption  then  is  that  it  expresses  the 
whole  contract  as  to  sucli  warranties,  and  to  allow  others 
to  be  shown  by  proving  verbal  statements  at  the  time  of 
the  sale  would  be  in  violation  of  the  old  and  salutary  rule 
against  varying  and  adding  to  written  contracts  by  parol 
evidence." 

The  rule  of  this  decision  has  been  frequently  followed  in 
this  court,  especially  in  Cooper  v,  Cleghoruj  50  Wis.  113,123; 
Sohultz  V.  Coon,  51  Wis.  416;  Wiener  v.  Whipple^  53  Wis. 
298,  303.  The  rule  of  this  court  is  fully  sustained  by  the 
decisions  of  many  other  courts,  as  will  be  seen  by  referring 
to  the  authorities  in  the  brief  of  the  learned  counsel  for  the 
appellants.    This  rule  is  modified  by  this  court,  as  well  as 
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by  many  other  courts,  in  case  of  warranties  contained  in 
deeds  conveying  real  estate.  Sae  Orem  v.  Bataorij  71  Wis. 
54,  and  the  cases  cited  in  the  opinion  in  that  case.  The  rea- 
sons for  the  distinction  are  fully  stated  by  Justice  Obton  in 
the  case  cited. 

By  the  C(ywrt. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 


Treat  and  another,  Appellants,  vs.  Hiles,  Eespondent. 

Tbeat  and  another,  Eespondents,  vs.  Hiles,  Appellant. 

September  SS— October  U,  1890, 

Offsetting  Judgments:  Stay  of  execution, 

A  stay  of  execution  upon  a  judgment  is  a  protection  against  the  col- 
lection of  any  part  of  it  by  l^al  process,  and  hence  another  judg- 
ment cannot  be  ofEset  against  it  during  such  stay. 

APPEALS  from  the  Circuit  Court  for  Milwaukee  County. 

The  facts  are  stated  in  the  opinion. 

The  motion  was  submitted  for  the  plaintiffs  on  the  brief 
of  iT.  S.  Mv/rphey^  and  for  the  defendant  on  that  of  John  W. 
Ca/ry^  attorney,  and  Rose  <&  Belly  of  counsel. 

Counsel  for  the  plaintiffs  cited  Taylor  v,  Williams^  14  Wis. 
155;  Torton  v.  M.,  L.  8.  A  W.  R,  Co.  62  id.  372;  Bo»worth 
V.  TaUma/ny  66  id.  533. 

Lyon,  J.    Motion  by  plaintiffs  to  offset  judgments. 

The  case  was  in  this  court  on  three  appeals  from  orders 
made  therein  by  the  circuit  court.  75  Wis.  265.  One  of 
these  appeals  was  by  plaintiffs,  the  others  by  defendant. 
The  plaintiffs'  appeal  was  dismissed,  with  costs  taxed  at 
$45.25.  One  of  the  defendant's  appeals  was  also  dismissed, 
with  costs  taxed  at  $46.85.    On  the  remaining  appeal  of 
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defendant,  the  order  appealed  from  was  reversed,  with  costs 
taxed  at  $200. 

The  cause  in  which  these  appeals  was  taken  was  after- 
wards tried  in  the  circuit  court,  and  the  plaintiff  recovered 
judgment  for  $20,000  and  costs. 

The  plaintiffs  now  move  this  court  to  offset  the  judg- 
ments against  them  for  costs,  amounting  to  $245.25,  and  to 
apply  the  same  in  payment  of  the  judgment  for  costs  in 
their  favor  for  $46.85  in  this  court,  and  the  balance  thereof, 
being  $198.40,  on  the  judgment  recovered  b}^  them  in  the 
circuit  court.  The  defendant  consents  that  the  judgment 
for  $45.25  against  the  plaintiffs  may  be  applied  in  part  pay- 
ment of  the  judgment  against  him  for  $46.85,  and  that  the 
balance  of  the  latter  judgment,  being  $1.60,  may  be  applied 
on  the  $200  judgment  against  the  plaintiffs.  But  he  ob- 
jects to  an  offset  of  the  residue  of  the  $200  judgment,  and 
its  application  upon  the  judgment  against  him  in  the  cir- 
cuit court,  for  the  reason  that  on  August  11,  1890,  the  cir- 
cuit court  granted  a  stay  of  execution  upon  that  judgment 
for  sixty  days,  to  enable  him  to  perfect  an  appeal  there- 
from, which  stay  was  in  full  force  when  this  motion  vras 
made. 

We  think  this  a  conclusive  answer  to  this  motion,  so  far 
as  the  motion  is  contested.  The  order  staying  execution  is 
a  protection  to  the  defendant  against  the  collection  of  any 
part  of  the  judgment  by  legal  process.  Were  this  motion 
granted,  the  effect  of  it  would  be  to  enforce  collection  of  a 
portion  thereof  by  such  process.  We  cannot  thus  disre- 
gard the  order  of  the  circuit  court  in  that  behalf. 

By  the  Court —  The  motion,  in  so  far  as  it  affects  the 
judgments  in  this  court,  is  granted ;  but  in  so  far  as  it  af- 
fects the  judgment  in  the  circuit  court,  it  must  be  denied. 
No  costs  are  allowed  to  either  party  on  the  motion. 
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BiEON,  Kespondent,  vs.  Edwards,  Appellant. 
BiBON,  Eespondent,  vs.  Scott,  Trustee,  Appellant. 

BrRON,  Respondent,  vs.  Edwards,  Appellant. 
BiEON,  Respondent,  vs.  Scott,  Trustee,  Appellant. 

September  j8J—  October  IJ^  1890. 

Consolidation  of  actions:  Parties:  Equity, 

1.  Two  of  fchree  heirs  haTing  each  brought  actions  to  charge  the  repre- 

sentative of  the  administrator  of  the  estate  of  their  ancestor,  and 
one  who  had  been  the  business  partner  of  said  administrator,  sepa- 
rately, with  the  profits  arising  from  their  dealings  with  the  lands  of 
said  ancestor,  and  it  appearing  that  each  cause  of  action  arose  out 
of  the  same  transactions  and  that  the  righte  of  aU  parties  could  be 
fully  protected  in  a  single  action,  the  court  properly  ordered  that  all 
four  actions  be  consolidated  and,  on  motion  of  the  third  heir,  that 
he  be  made  a  party  to  the  consoUdated  action. 

2.  The  power  of  a  court  of  equity  to  consolidate  actions  does  not  depend 

upon  any  statute  for  its  existenca 

APPEALS  from  the  Circuit  Court  for  Monroe  County. 

These  two  appeals  are  from  an  order  of  the  circuit  court 
of  Monroe  county  consolidating  the  four  above-entitled  ac- 
tions into  a  single  action,  and  directing  the  procedure  in 
such  consolidated  action. 

In  1888  the  plaintiff  George  S,  Biron  brought  two  ac- 
tions, one  in  the  circuit  court  of  Wood  county  against  John 
Edjwa/rds^  and  the  other  in  the  circuit  court  of  Lincoln  county 
against  Walter  A.  Scatty  as  trustee  of  the  estate  of  Thomas 
B.  Scott,  deceased.  The  alleged  causes  of  action  in  both 
arise  out  of  the  same  transactions.  These  transactions  as 
alleged  in  the  complaint  are,  in  substance,  that  one  Francis 
Biron,  a  resident  of  Wood  county,  died  intestate  in  1877, 
leaving  as  his  only  heirs  at  law  Francis  Biron,  Jr.,  Mary 
Lav/ra  Bvron^  and  the  plaintiff  George  8.  Bvron;  that 
Thomas  B.  Scott  was  duly  appointed  administrator  of  his 
estate,  and  as  such  in  1881  procured  from  the  proper  court 
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a  license  to  sell,  and  did  sell,  a  large  quantity  of  timbered 
lands  belonging  to  such  estate,  of  great  value;  that  the  de- 
fendant Edwards^  who  was  a  partner  of  such  administrator, 
was  the  nominal  purchaser  at  such  sale,  and  the  adminis- 
trator conveyed  the  lands  to  him,  but  that  the  real  pur- 
chaser was  the  firm  of  Scott  &  Edwards,  each  partner  pay- 
ing one  half  of  the  consideration,  and  that  Edwardsy  without 
further  consideration,  soon  thereafter  conveyed  to  such  ad- 
ministrator an  undivided  one-half  of  the  lands ;  that  Thomas 
■S.  Scott  died  in  1886,  testate,  in  Lincoln  county,  leaving  all 
i^^^'^S:^  estate  in  Wisconsin  and  other  property  to  the  de- 
fendanTl^^^-  ^^^^'  ^°  *^^^  ^^^  ^^^^^^  purposes  speci- 
fied in  his  will,  anTsu^l^  .estate  ha^  been  turned  over  to  such 
trustee,  who  has  the  cust^y"?3d  control  of  all  the  prop- 
erty  belonging  thereto;  that,  in  1&  Walter  A.  ScoU,  as 
such  trustee,  ^.n^  Edwards  sold  the  same  i^n^ds,  and  received 
therefor  a  sum  largely  in  excess  of  their  coist.  The  com- 
plaint contains  numerous  other  averments  of  i^^  i^ot  nec- 
essary to  be  here  stated.  The  relief  demande<fl  in  ea^h 
action  is  that  the  defendant  therein  be  adjudged, to  hold 
the  money  received  for  such  lands,  or  an  equitable  "propor- 
tion thereof,  ip  trust  for  the  benefit  of  the  heirs  of  iVancis 
Biron,  deceased,  and  that  one  third  thereof  be  paid  ov^r  to 
the  plaintiff.  An  accounting  and  general  relief  are  ^ 
demanded.  ^ 

Each  defendant  demurred  to  the  complaint  against  hfan 
on  the  grounds  of  want  of  jurisdiction  and  the  non-joind^ 
of  the  other  defendant  as  a  defendant  in  the  action.  The. 
place  of  trial  of  both  actions  was  thereupon  changed  to* 
Monroe  county,  and  that  court  afterwards  overruled  such 
demurrers.  Each  defendant  then  answered  in  the  action 
against  him,  alleging  facts  claimed  to  be  a  defense  thereto. 
The  answers  of  both  defendants  are  substantially  alike. 
The  specific  contents  thereof  are  immaterial  on  these  ap- 
peals. 
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In  October,  1889,  Mary  Laura  Biron^  another  of  the  heirs 
of  Francis  Biron,  deceased,  also  commenced  two  correspond- 
ing actions,  one  in  Wood  county  against  Edwa/rds^  and  the 
other  in  Lincoln  county  against  Walter  A.  ScoU,  as  trustee 
as  aforesaid,  to  recover  her  share  of  the  funds  claimed  to 
be  held  by  the  defendants  respectively,  on  account  of  such 
sales,  for  the  use  and  benefit  of  such  heirs.  The  allegations 
of  the  complaints  in  these  actions  are  substantially  like 
those  in  the  complaints  in  the  corresponding  actions  brought 
by  George  S.  Biron  against  the  same  defendants.  Each  de- 
fendant demurred  to  the  complaint  against  him  for  defect 
of  parties  plaintiff  and  defendant,  naming  the  two  other 
Biron  heirs  as  necessary  plaintiffs,  and  the  defendant  in  the 
other  action  as  a  necessary  defendant.  This  demurrer  has 
not  been  decided.  The  place  of  trial  of  these  actions  was 
afterwards  also  changed  to  Monroe  county;  but  before  such 
change  the  circuit  court  of  the  latter  county,  on  motion  of 
all  the  heirs  of  Francis  Biron,  deceased,  made  an  order, 
dated  February  12, 1890,  making  all  of  such  heirs  parties  to 
each  of  the  actions  of  George  S.  Biron^  with  leave  to  bring 
in  other  defendants  should  the  plaintiff  be  so  advised.  On 
April  7,  1890,  that  court  made  the  order  consolidating  the 
four  actions  from  which  these  'appeals  were  taken.  The 
material  portion  of  such  order  is  as  follows : 

"  Ordered  that  the  several  causes  above  entitled  be  and 
they  hereby  are  consolidated  into  one  action  in  this  court ; 
that  Francis  Biron  be  and  he  hereby  is  made  a  plaintiff  in 
said  action ;  that  such  action  proceed  in  the  name  of  George 
Severe  Biron,  Mary  Laura  Biron,  and  Francis  Biron,  plaint- 
iffs, against  John  Edwards  and  Walter  A.  Scott,  as  trustee 
of  the  estate  of  Thomas  B.  Scott,  deceased,  defendants,  with 
such  other  parties  defendant  as  plaintiffs  may  determine  to 
bring  in,  pursuant  to  the  order  of  this  court  heretofore 
made ;  that  the  plaintiffs  make  their  complaint  in  such  con- 
solidated action  within  forty  days  after  the  date  of  this 
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order,  or,  in  case  appeal  is  taken  therefrom  and  same  is 
aflBrmed,  then  within  twenty  days  after  the  return  of  the 
record  to  this  court ;  that  the  defendants  have  twenty  days 
after  service  of  such  complaint  in  which  to  answer  the  same, 
but  that  they  have  leave  to  stand  in  such  consolidated  ac- 
tion upon  their  answer  or  answers  in  either  or  both  of  the 
above-entitled  actions  wherein  said  G.  S.  Biron  is  plaintiff, 
or  upon  the  demurrer  or  demurrers  iu  either  or  both  the 
actions  wherein  Mary  Laura  Biroii  is  plaintiff,  provided 
they,  within  said  twenty  days,  give  notice  to  plaintiffs'  at- 
torney whether  they  elect  to  stand  upon  said  answer  or 
answers,  or  on  said  demurrer  or  demurrers." 

The  order  also  requires  the  plaintiffs  to  pay  the  costs  in 
the  actions  of  Mary  Laura  Biron  to  the  date  of  the  motion 
for  consolidation,  and  leaves  the  costs  in  the  actions  of 
George  S.  Biron  to  abide  the  event  of  the  litigation,  subject 
to  the  discretion  of  the  court.  The  defendants  Edwards 
and  Scott  appeal  separately  from  the  order  of  April  7, 1890. 

For  the  appellants  there  was  a  brief  by  Gardner  &  Gay- 
no7*,  attorneys,  and  Pinney  cfe  Saribom^  of  counsel,  and  the 
cause  was  argued  orally  by  Geo.  B,  Gardner  and  S.  U.  Pin- 
ney. They  contended,  inter  alia,  that  the  issues  in  the  sev- 
eral actions  to  be  consolidated  must  be  identical.  The  par- 
ties to  such  actions,  plaintiff  and  defendant,  must  be  the 
same.  Each  action  must  be  perfect  in  itself;  that  is  to  say, 
an  action  having  all  the  parties  joined  therein  necessary  to 
enable  the  court  to  render  a  final  judgment  or  decree.  Kone 
of  these  essential  conditions  existed  when  the  order  of  con- 
solidation was  made  in  this  case.  1  Tidd,  Pr.  531 ;  We^t- 
hrook  V.  Australian  B.  M.  S.  Nav.  Co.  14  C.  B.  113;  2  R.  S. 
of  K  Y.  305,  sec.  37  (383,  sec.  36);  1  Bur.  Pr.  411;  IST.  Y. 
Code,  sec.  817;  2  Wait,  Pr.  555-6;  2  Till.  &  S.  Pr.  277; 
Wilkinson  v.  Johnson,  4  Hill,  46;  K.  S.  sec.  2792;  Winning- 
hoffv.  WitUg,  64  Wis.  180,  182-3;  McCartney  v.  Eubha,  52 
id.  361.    Subject  to  the  above  conditions,  which  go  to  the 
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power  of  the  court  to  consolidate  actions,  the  granting  of 
the  order  is  a  matter  of  discretion,  but  (1)  it  will  not 
be  granted  where  it  will  cause  embarrassment  or  delay. 

(2)  Where  a  defense  is  to  be  made,  the  affidavits  must  show 
that  the  same  question  or  questions  are  to  be  litigated  in 
both  or  all  of  the  actions,  and  enough  of  the  nature  of  the 
action  wnd  of  the  defense  should  be  stated  to  make  this  ap- 
pear to  the  court.  WUhinaon  v.  Johnson^  4t  Hill,  46 ;  Dim- 
ning  v.  Banh^  19  Wend.  23 ;  Dv/nn  v.  Mason^  7  Hill,  154. 

(3)  A  consolidation  of  these  four  actions,  all  other  necessary 
conditions  existing,  could  not  be  had  until  final  joinder  of 
issue  of  fact  in  alL  Brigga  v.  GoAint^  2  Abb.  Pr.  77 ;  Z«  Roy 
<o.  Bedell,  1  Code  (N.  S.),  201. 

Both  Edwards  and  Scott  and  aU  the  heirs  were  necessary 
parties  to  any  action  seeking  the  relief  here  prayed  for. 
Eldredge  v.  Putnam^  46  Wis.  205;  Freeman,  Cotenancy, 
sec.  369 ;  Young  v.  Bilderhaoky  3  N.  J.  Eq.  206 ;  Harding 
V.  Htmdy,  11  Wheat.  103.  Under  sec.  3192,  E.  S.,  any 
one  of  the  heirs  might  have  brought  the  action,  making 
the  others  parties,  but  no  joiTvt  action  could  be  brought 
by  any  number  less  than  all.  In  this  case,  two  of  the  heirs 
had  brought  their  separate  actions,  but  the  third  had  no 
action  to  be  consolidated  with  the  others,  to  answer  the 
necessities  of  sec.  3192.  The  order,  then,  consolidates  four 
actions  which  could  not  have  been  joined  in  an  original 
suit,  with  a  provision  for  bringing  in  the  third  party  not 
then  represented  before  the  court  in  any  proper  or  legiti- 
mate wayy  There  is  no  authority  for  such  practice.  All 
the  actions  should  have  been  dismissed  except  one,  and  the 
proper  parties  should  have  been  brought  into  that  by  amend- 
ment. Jamison  v.  B.  d6  TT.  B.  Co.  78  Iowa,  562;  Wing  v. 
Huntington,  Seld.  Notes  (2d  ed.),  210. 

The  statute  in  respect  to  consolidation  is  not  applicable 
to  equitable  actions.  Voorhees'  Code,  336/*/  Bech  v.  Bug- 
gies, 6  Abb.  N.  C.  69;  Lockwood  v.  Fox,  8  Daly,  127;  Mpj) 
Vol.77  — 31 
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V.  Ddamaier,  58  How.  Pr.  183 ;  Warden  v.  Isherwood^  2  Sim. 
476 ;  Formcm  v.  Blake,  7  Price,  654;  Foremam,  v.  Southwoody 
8  id.  572.  The  practice  in  equity,  where  two  suits  relate  to 
the  same  subject,  is  to  stay  proceedings  in  one  <rf  them. 
1  Daniek,  Oh.  Pr.  797-800;  PoU  v.  GaUini,  1  Sim.  &  S. 
206,  210;  Budgen  v.  Sage,  3  Mylne  &  C.  684,  687. 

For  the  respondents  there  was  a  brief  by  Oeo.  Z.  Will- 
tamsy  attorney,  and  Moses  Hooper,  of  counsel,  and  oral 
argument  by  Mr,  Williams,  They  argued,  among  other 
things,  that  the  order  simply  adopted  the  position  pre- 
viously taken  by  defendants.  Each  defendant  claimed  in 
each  action  that  the  other  should  be  united  with  him,  and 
that  all  the  heirs  should  be  plaintiffs.  It  now  seems  that 
they  object  to  having  their  own  way.  AUegam^  contraria 
non  est  audiendus.  The  only  statutory  limitation  upon  con- 
solidation in  this  state  is  that  the  actions  be  in  the  same 
court  and  for  causes  which  might  have  been  joined.  Sec. 
2792,  R  8.,  by  departing  from  the  language  of  the  New 
York  Code  shows  an  intention  to  change  the  rule  making 
other  incidents  necessary  to  consolidation.  Final  issue  need 
not  have  been  joined  in  all  the  actions.  Soloman  v.  Bdden, 
12  Abb.  K  C.  58;  Leering  v.  Winona  BT.  Works,  24  Fed. 
Rep.  90 ;  Brewster  v,  Stewart,  3  Wend.  441-2.  The  issoea 
need  not  be  identical.  Smith  v.  Smith,  80  Cal.  323-4;  Ben 
V.  Kimble,  9  K.  J.  Law,  335,  337;  Syers  v.  PickersgiU,  27 
L.  J.  Exch.  5 ;  BeardsaU  v.  Gheetham,  27  L.  J.  Q.  B.  367. 
The  parties  need  not  be  the  same.  Bumham  v.  Dolling, 
16  N.  J.  Eq.  310-312;  Den  v.  Kimhle,  9  N.  ^.  Law,  335, 
337;  Conover  v.  Conover,  1  N.  J.  Eq.  403^  412;  Wilson  v. 
Biddle,  48  Ga.  609;  Beach  v.  Woodya/rd,  5  W.  Ya.  231; 
MRae  v.  Boast,  3  Rand.  (Va.),  481 ;  Morley  v.  M.  B.  Co.  3 
F.  &  F.  961 ;  State  ex  rel.  Kemp  v.  BT.  A  St.  J.  B.  Co.  89 
Mo.  571.  The  statute  authorizes  consolidation  of  equitable 
actions;  but  consolidation  has  often  been  had  in  equity 
when  there  was  no  statutory  authority  therefor.     Wyatt  v. 
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7%07npsony  10  W.  Va.  645,  660;  BumKam  v.  DaUing,  16 
K  J.  Eq.  310,  312;  Conover  v.  Conover,  1  id.  403,  412;  r<q^ 
loT^s  JTeirs  V.  WatkmSj  7  J.  J.  Marsh.  (Ky.),  363,  366 ;  Fowiy 
V.  Chay,  66  Tex.  99;  CamphelPs  Case^  2  Bland  (Md.),  209; 
Deervng  v.  Winona  IT.  Works,  24  Fed.  Eep.  90;  Keighley  v. 
Brown,  16  Ves.  844;  Newberry  v.  Alexander,  44  Ohio  St. 
346;  Zojland  v.  Coward,  12  Heisk.  (Tenn.),  846.  Such 
seems  to  have  been  the  later  equity  practice  in  England 
before  the  modern  judicature  acts,  where  suits  were  consol- 
idated, and  even  moved  from  one  court  to  another  for  the 
purpose  of  consolidation.  Zamhaco  v,  CassaA)etti,  L.  R.  11 
Eq.  Cas.  439,  442-4;  Rhodes  v.  BarreU,  12  id.  479,  481; 
Lydll  V.  Wddhen,  L.  R.  9  Ch.  App.  Cas.  287-9 ;  Sayers  v. 
Corrie,  id.  52;  OrrelZ  v.  Bvsch,  6  id.  467;  1  Daniels,  Ch.  Pr* 
(Cooper's  ed.  1879),  339,  note  3.  The  order  to  bring  in  new 
plaintiff  on  his  own  motion  was  ppoper,  without  regard  to 
consolidation.  R.  S.  sec.  2610.  It  was  also  proper  as  part 
of  consolidation  order.  Brown  v.  District  of  Columbia,  17 
Ct.  Claims,  303.  The  difference  between  consolidation  and 
staying  proceedings  in  all  the  suits  but  one,  is  only  in  name. 
1  Burrill,  Pr.  411,  412. 

Lyon,  J.  It  may  be  observed  at  the  outset  that  in  any 
action  to  charge  the  defendants  Edwa/rds  and  Scott  with  the 
profits  realized  out  of  the  lands  belonging  to  the  estate  of 
Francis  Biron,  deceased,  which  were  conveyed  by  the  ad- 
ministrator of  that  estate  to  Edwards,  aUthe  heirs  of  Fran- 
cis Biron,  and  the  defendants  Edwards  and  Scott,  are  neces^ 
sary  parties  thereto.  Without  the  presence  of  all  of  them 
as  parties,  the  court  cannot  make  a  full  and  final  determi- 
nation of  the  controversy.  This  is  conceded  by  the  learned 
counsel  for  the  appellants. 

The  order  from  which  these  appeals  were  taken  brings  in 
Francis  Biron,  Jr.,  one  of  such  heirs  who  had  not  theretofore 
brought  any  action,  as  a  party  to  the  consolidated  action, 
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at  his  own  request.  If  the  four  actions  were  properly  con- 
solidated into  one  action,  it  is  manifest  that  this  was  cor- 
rect practice.  In  this  particular  the  prder  has  no  necessary 
connection  with  the  order  of  consolidation.  The  case  stands 
just  as  it  would  have  stood  had  an  order  been  made  consol- 
idating the  four  actions,  and  afterwards  another  order 
bringing  in  Francis  Biron,  Jr.,  as  a  party  plaintiff  in  the 
consolidated  action,  or  had  he  been  thus  brought  into  each 
action  before  the  consolidation.  Hence,  the  controlling 
question  on  these  appeals  is.  Were  the  four  actions  properly 
consohdated? 

In  each  of  the  four  actions  the  complaint  states  a  cause 
of  action  in  equity  in  favor  of  the  plaintiff  and  against  the 
defendant  therein.  The  transactions  out  of  which  each  such 
cause  of  action  arose  are  common  to  all  the  actions.  The 
evidence  which  will  sustain  a  recovery  in  one  will  sustain  a 
recovery  in  each  of  the  others  as  the  cases  now  stand.  In 
every  conceivable  contingency  the  rights  of  each  defendant, 
as  against  any  or  all  of  the  plaintiffs,  can  be  fully  protected 
in  the  consolidated  action. 

It  would  be  a  violation  of  well-settled  rules  of  procedure 
to  allow  these  four  actions  to  proceed  pari  passu^  for  it  is 
manifest  that  but  one  action  is  necessary  fuUy  to  settle  the 
rights  of  the  parties  to  all  of  them,  and  but  one  can  be  al- 
lowed to  proceed.  This  is  not  controverted  by  either  party. 
The  question  is  purely  one  of  practice.  By  what  procedure 
shall  the  whole  controversy  be  concentrated  in  one  action? 
This  might  have  been  accomplished  by  brin^g  in  all  the 
heirs  and  both  defendants  in  one  of  the  actions,  and  dis- 
missing the  other  three.  If  we  correctly  understand  the 
position  of  counsel  for  appellants,  they  insist  that  this  was 
the  only  proper  practice.  Again,  instead  of  dismissing  three 
of  the  actions,  the  court  might  have  stayed  proceedings 
therein  during  the  pendency  of  the  other  action.  We  per- 
ceive no  valid  objection  to  this  practice  had  it  been  adopted. 
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But  instead  of  pursuing  either  course  suggested,  the  court 
formally  consolidated  the  four  actions  into  one  action,  pro- 
vided for  pleadings  de  novo  in  that  action,  and  in  the  exer- 
cise of  its  discretion  made  what  seems  to  be  an  equitable 
provision  as  to  the  costs  of  the  actions  thus  consolidated. 

If  it  be  conceded  that  the  practice  adopted  is  not  tech- 
nically regular,  we  do  not  understand  how  the  appellants 
could  possibly  be  injured  by  it,  or  what  advantage  would, 
have  accrued  to  them  had  the  court,  instead  of  consolidat- 
ing the  actions,  stayed  proceedings  in  or  dismissed  three  of 
them.  If  the  appellants  are  not  injured  by  the  alleged  ir- 
regular practice  (and  we  think  they  are  not),  it  is  no  ground  . 
for  reversal  of  the  order  of  consolidation. 

But  we  do  not  think  the  consolidation  is  irregular.  We, 
cannot  doubt  that  the  power  inheres  in  a  court  of  equity, 
in  its  discretion,  to  consolidate  causes  pending  therein  for, 
the  purpose  of  avoiding  a  multiplicity  of  suits  and  trials, 
when  the  consolidation  can  work  no  injury  to  any  party. 
This  power  is  essential  to  the  proper  administration  of  jus- 
tice, and  does  not  depend  upon  any  statute  for  its  existence. 
Counsel  for  appellants  claim  there  are  many  limitations  of 
the  power,  indeed  deny  that  it  pertains  to  a  court  of  equity, 
but  we  think  they  take  too  narrow  a  view.  There  is  some 
apparent  conflict  in  the  cases  on  the  subject,  some  of  them 
holding  certain  limitations  on  the  power  which  others  re- 
ject. We  shall  not  attempt  to  review  or  reconcile  the  cases, 
but  must  determine  the  question  on  what  seems  to  us  the 
better  reason.  So  on  these  appeals  we  cannot  hesitate  to 
hold  that,  inasmuch  as  the  results  of  a  consolidation  of  the 
four  causes  must  be  attained  in  some  manner,  and  can  be 
attained  by  consolidation  without  injury  to  any  party,  and 
inasmuch  as  the  power  to  consolidate  these  causes  inheres 
in  the  court,  it  was  not  irregular  or  erroneous  thus  to  con- 
solidate them. 

It  may  be  added  that  our  statute  on  the  subject  contains 
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no  limitation  which  interferes  with  the  power  of  the  court 
to  make  the  consolidation.  R  S.  sec.  2792.  The  statute 
reads  thus :  "  When  two  or  more  actions  are  pending  in  the 
same  court  which  might  have  been  joined,  the  court,  or  a 
judge,  on  motion,  shall,  if  no  sufficient  cause  be  shown  to  the 
contrary,  consolidate  them  into  one  by  order."  Every  con- 
dition of  the  statute  is  here  present.  We  have  two  or  more 
actions  pending  in  the  same  court  which  might  have  been 
joined.  A  motion  is  made  to  consolidate  them  into  one  ac- 
tion, and  no  sufficient  cause  has  been  shown  to  the  contrary. 
The  case  of  Winninghoff  v.  WiUig,  64  Wis.  180,  cited  on  b^ 
.  half  of  appellants,  is  not  opposed  to  the  above  views.  It 
was  there  held  that  cross-actions  cannot  be  consolidated, 
for  the  very, conclusive  reason  that  in  their  very  nature 
they  cannot  be  joined  in  one  action.  It  was  not  there  in- 
tended to  be  held  that  the  parties  to  each  of  the  actions 
proposed  to  be  consolidated  must  necessarily  be  the  same. 
Such  is  not  our  statute,  and  we  find  no  authorized  restric- 
tion upon  the  power  of  the  court  in  that  behalf.  The  order 
of  consolidation  must  therefore  be  affirmed  on  each  app^ 
By  the  Gov/rt —  Order  affirmed. 


Batavian  Bank,  Eespondent,  vs.  McDonald  and  another, 
imp..  Appellants. 

September  SS—  October  14, 1890, 

Promissory  notes:  Extension  of  time  for  payment  without  canse^  ^ 
sureties:  Payment  of  interest  in  advance. 

In  an  action  by  a  bank  against  accommodation  indorsers  of  ^0^ 
it  appeared,  among  other  things,  that  after  maturity  thereof  ^ 
maker  paid  interest  thereon  for  ninety-three  days  in  advanoeu  ^^ 
testified  that  the  plaintifiTs  cashier  had  agreed  to  extend  the  tir^^ 
payment  if  the  interest  was  paid  in  advance.    Upon  such  pay^^'^ 
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being  made  fhe  dates  upon  the  backs  of  the  notes,  showing  the  times 
when  they  became  due,  were  changed  to  the  dates  to  which  interest 
was  so  paid,  and  the  notes  were  placed  with  others  becoming  due 
at  those  times,  and  no  demand  of  paym^it  was  made  until  about 
those  dates.  The  cashier  testified  that  he  had  told  the  maker  that 
if  he  wanted  an  extension  he  must  get  new  notes  indorsed  by  the 
same  parties,  and  that  he  did  not  intentionalljr  extend  the  time. 
The  indorsers  had  no  knowledge  of  and  did  not  consent  to  any  ex- 
tension. Held,  that  the  evidence  did  not  warrant  a  verdict  against 
the  indoraerSk  it  appearing  that  there  had  been  an  extension  which 
released  theuL 

APPEAL  from  the  Circuit  Court  for  Za  Orosee  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Tatlob  as  a  part  of  the  opinion : 

This  action  was  brought  to  recover  the  amount  claimed 
to  be  due  upon  two  promissory  notes,  one  for  the  sum  of 
$1,000,  bearing  date  on  the  6th  of  July,  1888,  payable  in 
sixty  days  after  the  date  thereof,  with  interest  after  ma- 
turity at  the  rate  of  eight  per  cent,  per  annum,  and  one 
for  the  sum  of  $1,500,  bearing  date  the  said  6th  day  of 
July,  1888,  payable  in  ninety  days  after  the  date  thereof, 
with  interest  after  maturity  at  the  rate  of  eight  per  cent, 
per  annum.  Eoyal  L.  Reynolds  was  the  maker  of  each  of 
said  notes,  and  they  were  made  payable  to  the  order  of 
the  defendants  McDonald.  The  notes  were  duly  indorsed 
by  the  said  McDonalds,  and  were  afterwards  delivered  by 
the  said  Reynolds  to  the  plaintiff  bank  in  the  usual  course 
of  business,  and  the  same  were  discounted  by  said  bank  for 
the  said  Reynolds,  and  the  proceeds  of  said  notes  were  by 
said  bank  credited  to  said  Reynolds.  There  is  no  conten- 
tion made  by  the  respondent,  the  bank,  but  that  the  appel- 
pellants,  the  McDonaldSy  indorsed  these  notes  for  the  ac- 
commodation of  the  said  Reynolds,  and  that  the  bank  knew 
this  fact  at  the  time  it  discounted  the  notes  for  the  benefit 
of  said  Reynolds.  It  is  freely  admitted  that  the  McDoti- 
olds  were  in  fact  the  sureties  for  the  caid  Reynolds  for  the 
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payment  of  said  notes.  The  only  defense  made  by  the  said 
appellants  is  that  the  bank,  for  a  valuable  consideration  re- 
ceived from  said  Reynolds  after  said  notes  by  their  terms 
became  due  and  payable,  extended  the  time  for  the  pay- 
ment of  the  $1,500  for  ninety  days  after  the  same  became 
so  due  on  the  6th  of  October,  1888,  viz.,  to  the  8th  of  Janu- 
ary, 1889,  and  the  $1,000  note  from  the  6th  of  September, 
1888,  to  the  10th  of  February,  1889,  and  that  such  exten- 
sion of  payment  was  made  without  the  knowledge  or  con- 
sent of  the  said  McDonalds. 

The  evidence  of  the  extension  of  time  for  the  payment  of 
these  notes  on  the  part  of  the  appellants  is  the  testimony 
of  Eeynolds,  corroborated  and  confirmed  by  the  acts  of  the 
bank  in  regard  to  these  notes  after  the  same  became  due,, 
and  the  only  evidence  for  the  plaintiff  that  there  was  no 
agreement  to  extend  the  time  of  payment  by  the  bank 
must  be  found,  if  found  at  aU,  in  the  testimony  of  Bentley, 
the  cashier  of  the  bank. 

Upon  this  subject  of  the  extension  of  time  for  the  pay- 
ment of  these  notes,  Eeynolds,  on  his  direct  examination, 
testified  as  follows :  "  Question.  On  the  18th  day  of  Octo- 
ber, 1888,  it  is  alleged  in  the  complaint  that  you  paid  the 
sum  of  $20.67  on  this  $1,000  note.  It  is  also  alleged  that 
on  the  18th  day  of  October,  1888,  you  paid  $31  on  the  $1,500 
note.  Under  what  circumstances  did  you  pay  that?  An- 
swer. I  paid  that  for  the  interest  in  advance  on  the  notes 
for  the  extension.  Q.  For  an  extension  up  to  what  time? 
A.  It  was  ninety  days,  if  I  recollect  right.  Q.  The  $1,000 
note,  it  is  alleged,  you  paid  the  sum  of  $20.67  on  the  18th 
day  of  October,  1888,  and  the  sum  of  $14  on  the  6th  day  of 
December,  1888.  For  how  many  days  did  the  $20.67,  paid 
on  the  18th  day  of  October,  1888,  extend  the  note,  as  you 
understand  it, —  the  $1,000  note  ?  A.  Ninety  days,  I  under- 
stood it.  I  paid  this  first  instalment  of  interest  to  Mr.  Wing, 
the  collector,  I  think.    That  is  my  recollection.    These 
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statements  of  payments,  as  made  in  the  complaint,  are  cor- 
rect. The  time  I  paid  up  in  October,  my  impression  is 
Mr.  Bentley  himself  figured  up  the  interest,  and  made  out 
a  check  for  the  amount  in  my  small  stub-book  or  check- 
book I  carried  in  my  pocket.  I  have  never  found  the  check 
that  was  given  that  day.  I  have  searched  for  it.  That  is  the 
stub  of  the  check-book  that  I  used  at  that  time.  The  amount 
of  the  check  given  by  me  on  that  day  was  $Y9.67.  This 
amount  covered  the  interest  on  this  note  as  well  as  the  in- 
terest on  other  notes.  I  had  a  talk  with  Mr.  Bentley  at 
that  time,  or  about  that  time,  in  regard  to  carrying  me  on 
this  paper.  This  was  the  substance  of  that  talk :  I  wanted 
him  to  carry  me  until  I  finished  the  government  building, 
which  would  be  the  next  July,  as  I  told  him  the  percentage 
they  kept  back,  which  was  ten  per  cent.,  would  be  about 
$10,000,  and  would  be  more  than  enough  to  pay  the  notes. 
He  said  if  I  would  pay  the  interest  in  advance  they  would 
carry  me.  Nothing  further  was  said  that  I  recollect.  The 
payments  mentioned  in  this  complaint  were  paid  as  interest 
on  these  notes.  I  don't  know  for  how  many  days  this  first 
payment  on  the  $1,000  note  paid  the  interest, —  whether 
ninety  or  ninety-three.  I  asked  for  ninety  days,  and  I  sup- 
pose they  charged  for  ninety-three.  The  $14  paid  on  the 
6tli  of  December,  1S88,  would  carry  it  sixty  days.  The  pay- 
ment of  $31  made  on  the  $1,500  note,  October  18th,  would 
carry  that  note  ninety  days." 

On  the  cross-examination  he  testified  as  follows,  viz.: 
**  The  conversation  I  had  with  Mr.  Bentley  on  the  18th  of 
October,  1888,  is  the  time  I  spoke  to  him  about  carrying 
me  until  I  got  through  with  the  government  building.  It 
is  hard  to  give  the  exact  words  of  the  conversation,  under 
the  circumstances.  We  were  not  then  expecting  any  trouble 
at  all.  I  think  I  have,  in  substance,  given  all  that  was  said 
in  that  conversation.  I  don't  think  I  can  give  the  exact 
words,  any  more  than  I  asked  them  to  extend  my  paper, 
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and  he  said  be  would  if  I  paid  the  interest.  I  also  told  him 
I  wanted  to  be  carried  till  I  got  through  with  the  govern- 
ment building.  I  do  not  recollect  whether  anybody  else 
was  there  or  not,  besides  me  and  Mr.  Bentley.  No,  sir; 
there  was  nothing  said  in  that  conversation  on  October 
18th  about  McDonald  Broa.^  that  I  recollect  of.  Mr.  Bent- 
ley  did  not  tell  me  that  he  could  not  give  an  extension,  and 
if  I  wanted  an  extension  I  must  go  and  get  the  consent  of 
McDonald  Bros.^  or  a  new  note  indorsed  by  them ;  and  what 
makes  me  think  it  is  so  is  because  I  never  went  near  them. 
I  am  positive,  if  he  had  asked  me,  I  should  have  gone  and 
done  it.  I  don't  recollect  any  such  conversation."  "  I  think 
I  had  conversations  with  Mr.  Bentley  once  or  twice  after 
the  18th  of  October,  about  these  notes.  I  think  I  extended 
them  once  or  twice  after  that.  I  always  consulted  him 
when  I  did  extend  them.  I  know  I  never  extended  a  note 
without  asking  Bentley  about  it.  That  has  been  my  custom 
always  in  doing  that.  These  two  particular  notes  simply 
run  along  after  October  18th.  I  have  a  memorandimx  as  I 
understood  how  the  notes  were  extended.  I  cannot  tell 
without  referring  to  some  minutes  I  have.  I  made  them 
as  I  put  them  down  at  the  time  on  the  stubs,  when  I  paid 
the  interest  on  the  notes.  I  drew  it  off  onto  this  from  this 
paper.  This  is  my  handwriting  [indicating  for  interest  to 
pay  certain  amounts].  When  I  paid  the  $T9.67,  as  I  under- 
stood that  was  the  way  I  paid  interest  at  that  time,  I  know 
it  was  not  in  my  writing  or  Mr.  BeU's,  the  book-keeper's, 
but  I  think  it  in  Bentley's,  and  that  memoranda  in  my  hand 
is  something  taken  from  this." 

In  addition  to  the  testimony  of  Keynolds,  it  was  shown 
that  at  the  time  these  notes  became  due,  in  September  and 
October,  the  defendants  the  McDonalds  were  requested  to 
waive  notice  of  protest,  and  they  did  so.  The  notes  were 
presented  to  the  agent  of  the  McDonalds^ —  one  the  7th  of 
September,  and  the  other  on  the  6th  of  October,  1888,— 
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and  he  was  requested  to  waive  protest  and  notice,  and  he 
did  so.  The  agent  of  the  bank  said :  '^  Mr.  Beynolds  was 
not  ready  to  pay  them  until  he  received  his  estimates,  and 
they  would  be  paid."  After  that  neither  the  McDonalds 
nor  their  agent  heard  anything  about  these  notes  until  the 
8th  of  January,  1889,  when  the  $1,500  note  was  presented 
to  the  agent  of  the  McDonalds  for  payment.  The  $1,000 
note  was  not  presented  for  payment  to  the  McDonalds  at 
all  after  the  7th  of  September.  The  cashier,  Bentley,  tes- 
tified as  follows:  "  'September  Tth'  was  put  on  the  back  of 
the  note  to  indicate  the  date  when  the  note  was  due.  ^De- 
cember 9th'  was  put  on  the  back  of  the  note  because  the 
interest  was  paid  until  the  9th  of  December.  It  was  erased 
because  later  interest  was  paid  to  February  10th.  I  pre- 
sume that  interest  up  to  December  9th  was  paid  by  Eey- 
nolds,  and  up  to  February  10th  by  E.  L.  Eeynolds.  I  suppose 
it  must  have  been  paid  by  him.  I  did  not  receive  it  my- 
self. I  don't  know  whether  Eeynolds  called  at  the  bank 
and  had  a  talk  with  me  about  the  7th  of  September  in  re- 
gard to  this  note.  If  he  did  call  at  the  bank  about  that 
time,  what  officer  of  the  bank  he  would  have  had  the  con- 
versation with,  in  regard  to  it,  would  depend,  I  presume, 
on  what  he  wanted  to  say.  He  had  no  talk  with  me  in 
regard  to  an  extension  of  this  note,  about  that  time,  to  my 
recollection.  We  had  such  conversation,  but  I  think  it  was 
later  than  that.  I  had  a  conversation  with  him  in  regard 
to  this  note,  some  time  after  that.  We  -did  not  talk  par- 
ticularly of  this  note,  but  any  notes  in  general.  It  may 
have  been  a  month  after.  It  might  have  been  two  or  three 
months.  It  was  some  time  after  the  note  matured.  The 
general  conversation  had  between  him  and  me  at  that 
time  was  to  this  purport:  Mr.  Eeynolds  was  speaking  about 
his  affairs,  and  said  that,  if  he  could  have  the  money  that 
he  then  had  until  he  got  his  final  estimate,  it  would  help 
him  through  all  right,  and  wanted  to  know  if  we  would 
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allow  him  to  be  carried  for  that  amount.  I  said,  in  a  gen- 
eral way,  that  perhaps  we  would  if  the  parties  who  were  in- 
dorsers  would  consent  to  such  an  arrangement.  There  was 
nothing  about  the  conversation  that  brings  the  date  of  it  to 
my  mind.  I  know  it  was  after  the  notes  matured — after 
the  first  note  matured,  and  I  think  after  both.  I  had  no 
further  talk  with  him  on  that  particular  note  except  as  I 
have  stated.  I  think  we  had  a  conversation  once  or  twice. 
I  cannot  remember  any  other  conversation  definitely,  but  I 
have  an  impression  that,  in  a  general  way,  we  had  a  con- 
versation once  or  twice  about  the  extension  of  these  notes, 
but  the  conversations  were  substantially  the  same."  "I 
don't  know  that  I  had  any  conversation  with  him  about 
the  extension  of  the  note  at  all  at  the  time  it  fell  due.  I 
would  generally  attend  to  the  extension  of  paper  in  the 
bank,  with  such  a  customer  as  Reynolds.  In  such  a  case  as 
that,  I  would,  in  almost  every  instance,  attend  to  it.  I  am 
there  to  control  matters  of  that  kind,  except  in  cases 
where  they  are  so  obvious  the  clerk  would  understand, 
but  in  all  doubtful  cases  it  would  come  to  me.  In  that 
sense,  this  was  one  of  the  doubtful  cases.  The  note 
was  not  extended  at  the  time  you  are  inquiring  about.'^ 
"Question.  For  what  object  was  the  interest  paid  on  it 
beyond  September  7th?  Answer.  You  ask  me  in  regard 
to  the  conversation  on  September  7th,  and  then  you  ask 
why  interest  was  paid.  I  do  not  think  there  was  any 
conversation  had-  on  or  about  September  7th.  The  note 
matured  September  7th.  Our  books  show  whether  inter- 
est was  paid  on  it  at  that  time.  There  was  some  interest 
paid  October  18th,  covering  interest  from  September  7th 
to  December  9th.  I  don't  remember  whether  I  had  any 
conversation  with  Reynolds  at  that  time  or  not.  I  can- 
not tell  when  these  conversations  occurred.  My  best  im- 
pression is  that  it  was  earlier  than  October  18th.  I  don't 
know  what  was  said  when  he  came  in  to  pay  the  int^est 


Digitized  byVjOOQlC 


77.  AUGUST  TEEM,  1890.  493 

Batavian  Bank  vs.  McDonald  and  another. 

on  these  notes.  I  think  he  said  he  would  pay  so  much  in- 
terest on  the  note,  and  I  let  him."  "  I  did  not  ask  him  for 
anything  on  the  note  until  December  9th.  I  did  not  dun 
him  on  the  note.  I  don't  know  whether  I  expected  him  to 
pay  anything  on  the  note  until  December  9th.  I  do  not 
think  that  it  operated  in  my  mind  as  an  extension  of  the 
note  up  to  that  time.  The  object  in  taking  interest,  if  I 
did  not  expect  to  extend  the  note^  was  iecause  the  iank  is 
always  amadous  to  Juive  its  interest  paid.  People  somethnes 
pay  interest  on  notes  without  getting  an  extension.  Taking 
the  two  conversations  together,  I  think  there  was  some- 
thing of  that  kind  in  regard  to  these  notes.  Mr.  Eeynolds 
had  asked'  in  regard  to  an  extension  on  these  and  other 
notes,  and  whenever  he  spoke  to  me  about  such  an  extension 
I  always  made  it  conditional  that  he  have  the  consent  of 
the  indorsers.  I  did  not  attempt  personally  to  get  such  as- 
sent. I  made  no  inquiry  of  these  persons  myself.  I  sent 
no  one  to  them  from  the  bank  in  regard  to  such  assent." 
^'  I  presume  Mr.  Eeynolds  paid  the  $20.67,  alleged  to  have 
been  paid  October  18,  1888,  on  account  of  the  note  for 
$1,000.  It  was  paid  for  interest  from  September  7th  to 
December  9th.  That  was  interest  on  the  note  for  ninety- 
three  days.  The  amount  was  arrived  at  on  the  basis  of  in- 
terest for  that  time.  I  presume  Mr.  Eeynolds  paid  the  $31 
alleged  in  the  complaint  to  have  been  paid  October  18, 1888. 
It  was  paid  for  interest  on  the  note  for  ninety-three  days, 
from  October  7th  to  January  8,  1889.  I  can  tell  what  en- 
tries or  memoranda  were  made  in  the  books  of  the  bank  on 
the  18th  of  October,  1888,  in  reference  to  these  two  pay- 
ments. I  haven't  the  entries  here,  but  in  our  general  cash- 
book  there  is  an  entry  like  this :  '  Interest  account ;  number, 
giving  number  of  note;  Eeynolds,  $14  or  $20.67,  whatever 
the  amount  is,  or  $31.'  Simply  interest  with  number  of  the 
note,  and  then  $31.  Nothing  further  is  said  in  that  mem- 
orandum.   That  amount  is  passed  into  the  general  ledger. 
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That  would  go  in  bulk,  with  all  interest  received  for  the 
period,  into  the  general  ledger  under  interest  account. 
There  would  be  no  entry  in  any  private  account.  The  time 
for  which  interest  was  paid,  and  when  the  interest  expires, 
is  ascertained  by  the  note  itself.  I  keep  these  notes  in 
books,  under  dates  to  which  interest  is  paid.  That  is  simply 
a  bill-book.  No  entry  would  be  made  in  it.  They  would 
be  put  in  under  the  dates  the  interest  expired.  I  never  had 
any  conversation  with  Eeynolds  in  regard  to  papers,  except 
those  already  stated.  If  Mr.  Eeynolds  had  any  business 
transactions  with  any  one  else  besides  myself  in  the  bank, 
it  would  very  likely  have  been  with  the  collector.  Ed.  "Wiog 
was  the  collector.  I  think  the  interest  was  paid  to  him. 
It  was  very  likely  paid  in  a  check,  but  I  think  it  was  passed 
to  the  collector,  not  when  he  was  out  on  his  rounds,  but  in 
the  bank.  I  presume  from  the  1st  to  the  9th  of  December 
there  was  a  notice  sent  to  Reynolds  in  regard  to  this  $1,000 
note.  The  notice  was  similar  to  the  one  already  filed  upon 
that  same  blank,  and  would  recite  what  the  blank  shows 
there.  Filled  out,  it  would  read  as  follows :  '  La  Crosse, 
Wis.,  with  thje  date.  E.  L.  Eeynolds,  La  Crosse.  Tour 
note  to  McDonald  Btob.^  for  $1,000,  is  payable  December 
9th.  Please  present  this  notice  on  payment  of  note.  E.  E. 
Bentley,  Cashier.' " 

In  another  part  of  his  testimony,  Bentley,  in  answer  to 
the  question,  "  Did  you  at  any  time  give  Mr.  Eeynolds  an 
extension  of  either  of  these  notes?"  (this  question  was 
objected  to  by  the  defendants), —  said:  "No,  sir."  And 
then  said  further :  "  Mr.  Eeynolds  asked  for  an  extension 
on  these  notes.  I  told  him,  if  he  desired  an  extension,  it 
would  be  necessary  to  get  new  notes  indorsed  by  the  same 
parties."  "  Question.  Was  there  any  agreement  made  with 
him  when  any  of  this  interest  was  paid,  except  simply  that 
you  took  the  interest?  "  This  was  objected  to,  and  witness 
answered:  "No,  sir.    There  was  not.    Q.  Did  you  ever 
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make  any  promise  to  extend  the  time,  exc5ept  they  would 
bring  new  notes?  A.  No,  sir."  This  answer  was  also 
under  objection.  Bentley  testified  further :  "  Taking  the 
$1,000  note,  the  first  entry  on  it  is  the  number  of  the  note. 
The  next  the  entry  of  the  name  of  the  party  to  the  note  — 
*  McDonald  Bros.^ —  first,  and  that  erased.  It  was  an  error 
that  was  erased  in  the  bank.  Then  the  word  '  due,' —  due 
September  7th.  That  *  September  7th '  is  erased,  and  the 
word  *due'  is  left.  'December  9th'  is  put  in  aftet  'Sep- 
tember 7th.'  That  is  erased.  That  was  put  there  by  the^ 
bank  or  its  officers  or  book-keeper.  Next  is  'February  10.' 
That  is  not  erased.  The  word  '  due '  is  not  erased.  '  Feb- 
ruary 10 '  is  put  out  to  the  end  of  the  line.  Taking  the 
$1,500  note,  it  is  numbered  '  23,974,'  followed  by'RL. 
Reynolds.'  Then  the  words,  'Due,  October  7th.'  That 
October  7th  is  erased,  and  right  after  that  word  '  due,'  is 
'  January  8.'  There  is  an  '  N '  on  that  note.  It  looks  as  if 
put  there  by  Ed.  Wing, —  put  there  by  some  one  in  the 
bank,  I  presume.  The  '  N '  is  a  little  mark  that  the  mes- 
senger makes  to  signify  that  the  maker  of  the  note  has 
been  notified.  There  is  an  '  N '  on  the  other  note.  I  see 
but  one,  and  that  is  put  in  just  before  the  February  10th 
date.  There  is  one  '  N '  on  each  of  them.  Talking  now 
about  the  $1,000  note,  it  was  kept,  up  to  the  7th  of  Sep- 
tember, in  a  little  roll  in  which  we  kept  our  notes.  It  is 
not  a  book,  although  you  might  call  it  so.  It  is  a  long  roll 
of  leather  made  of  the  length  of  the  notes,  with  a  tape  run- 
ning through  it  to  spread  it  into  different  apartments,  and 
the  notes  are  put  in  under  the  date  when  they  become  due. 
After  September  7th,  and  up  to  December  9th,  the  note 
was  kept  part  of  the  time  in  one  place  and  part  of  the  time 
in  another ;  until  the  interest  was  paid  it  was  kept  in  one 
package,  and  after  the  interest  was  paid  it  was  put  back  in 
the  package  of  which  I  speak.  It  was  put  in  the  general 
package  of  notes  that  fell  due  on  December  9th.    In  the 
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usual  course  of  business  of  the  bank,  it  would  be  taken  out 
of  thaji  package  on  the  9th  day  of  December.  After  the 
interest  was  paid  on  December  9th,  it  was  put  under  the 
date  of  February  10th ;  I  presume  in  the  same  book.  It 
would  remain  there  until  such  time  as  it  became  due,  on 
February  10th,  unless  there  was  some  occasion  to  make  a 
change.  The  same  would  apply  as  to  the  dates  on  the 
$1,500  note.  I  did  not  state  that  when  this  $1,000  note 
first  became  due  I  told  Keynolds  that  if  he  desired  an  ex- 
tension of  the  note  he  must  get  a  new  note  indorsed  by  the 
parties  who  had  indorsed  the  other.  I  stated  I  told  him  in 
general  in  regard  to  these  notes  that  if  he  wished  to  extend 
them  he  would  have  to  do  that.  My  impression  is  that  the 
matter  was  mentioned  more  than  once.  I  do  not  think 
that  I  stated  in  my  direct  examination  that  I  never  had  but 
one  conversation  with  him  on  that  subject.  I  think  1  said 
I  had  others.  My  recollection  is,  I  said  I  thought  we  had 
two  or  three  conversations.  My  recollection  is  that  I  did 
not  home  (my  such  conversation  with  him  on  the  18th  of  Octo- 
her,  hut  Ica/nnot  swear  fositivel/y  as  to  that.  My  recoU^cf^^ 
is  that  it  was  previous  to  that.  According  to  my  recoUeduJ^ 
I  had  no  conversation  with  him  on  tliat  date.  I  could  not  say 
whether  I  had  any  conversation  of  that  kind  with  him  on 
December  9th.  I  cannot  tell  about  that,  hut  I  thinh  ^^  ^ 
general  way  I  told  him  he  would  have  to  get  another  ^^^ 
with  vndorsers.  I  took  no  steps  to  notify  the  indorsers  o^ 
the  notes,  further  than  to  have  them  waive  protest.  ^^ 
further  steps  were  taken  by  me  at  all."  This  witness  ^J^ 
in  another  place  in  his  testimony :  "  As  a  matter  of  f ^^^ 
never  gave  an  extension  intentionally." 

The  foregoing  is  substantially  all  the  evidence  giveii  on 
the  trial,  as  to  the  extension  of  time  for  the  pajoneii^  ^ 
the  notes  in  question.     It  is  admitted  that  the  appell^ 
had  no  knowledge  of  the  extension  of  time  for  the   P^*^' 
ment  of  these  notes :  and  it  is  further  admitted  that  t^^* 


Digitized  byVjOOQlC 


77.  AUGUST  TERM,  1890.  497 

Batavian  Bank  vs.  McDonald  and  another. 

did  not  consent  to  such  extension,  if  such  extension  waa 
given. 

Upon  this  evidence  the  learned  circuit  judge  submitted 
the  question  of  the  extension  of  time  to  the  jury,  and  by 
their  general  verdict  in  favor  of  the  plaintiff  they  must 
have  found  that  no  extension  of  time  had  been  given  by 
the  bank  or  its  agent  or  agents  for  the  payment  of  either 
of  said  notes. 

[The  defendants  McDonald  appealed  from  the  judgment 
•entered  upon  the  verdict  in  favor  of  the  plaintiff.] 

For  the  appellants  there  was  a  brief  by  Lo^  cfc  Wood- 
-vxjurdj  and  oral  argument  by  O,  M,  Woodward. 

For  the  respondent  there  was  a  brief  signed  by  Mitter^ 
JS'oyes  dk  Miller j  of  counsel,  and  the  cause  was  argued  orally 
by  M,  P,  Wing  and  B,  K.  Miller^  Jr.  They  contended  that 
it  was  a  question  for  the  jury  whether  the  taking  of  in- 
terest in  advance  was  an  extension  of  time  and  released 
the  sureties.  2  Kand.  Comm.  Paper,  sees.  954-6,  958-9, 
963,  965;  2  Dan.  Neg.  Inst.  (3d  ed.),  sec.  1315;  First  Nat. 
Batik  V.  Zeamtt,  65  Mo.  562 ;  St.  Joseph  F.  cfe  M.  Ins.  Co.  v. 
Hauch^  71  id.  465 ;  Reynolds  v.  Ward,  5  Wend.  501 ;  Chris- 
man  V.  TutUe,  59  Ind.  155 ;  Bare  v.  Ifall,  70  id.  545 ;  Free- 
man's Bank  V.  Bollinsy  13  Me.  202 ;  Crosby  v.  Wyatt^  23  id. 
156 ;  Ma/riner'*s  Bank  v.  Abbott,  28  id.  280 ;  Zime  Bock  Bank 
V.  MaUett,  34  id.  547 ;  Williams  v.  Smith,  48  id.  135 ;  iVa^. 
Batik  V.  Bowy  79  id.  275 ;  Hosea  v.  Bowley,  57  Mo.  357 ; 
Coster  V.  Mesner,  58  id.  549 ;  Oxford  Bank  v.  Lewis,  8  Pick. 
458;  Blackstone  Bank  v.  HiU,  10  id.  129;  Central  Bank  v. 
WiUard,  17  id.  150 ;  Agrieiiltural  Bank  v.  Bishop,  6  Gray, 
317;  Haydenville  S.  Bank  v.  Parsons,  138  Mass.  53;  Hume 
V.  Mazelin,  84  Ind.  574;  Crossman  v.  Wohlleben,  90  111.  537; 
Meiswinkle  v.  Jung,  30  Wis.  361 ;  Irvine  v.  Adams,  48  id. 
468;  Brandt,  Sur.  442,  sec.  329;  Wyke  v.  Roget^s,  1  De  Gex, 
M.  &  G.  408;  Sohier  v,  Loring,  6  Gush.  537;  ,Kearsley  v. 
Cole,  16  Mees.  &  W.  128;  Rucker  v.  Robinson,  38  Mo.  154. 
Vol.77  — 32 
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■  ■    ■  ■  II 

Tayloe,  J.  After  a  careful  consideration  of  all  the  evidence 
in  this  case,  we  are  very  strongly  impressed  that  the  verdict 
is  not  supported  by  the  evidence,  and  ought  to  have  been  set 
aside  by  the  learned  circuit  judge  on  the  motion  of  the  appel- 
lant. Everything  which  was  said  and  done  by  the  bank  oflB- 
cers  at  the  time  the  interest  in  advance  was  paid  on  these 
notes  on  the  18th  of  October,  1888,  shows  very  clearly  that 
not  only  Mr.  Reynolds  understood  that  in  consideration  of 
the  payment  of  such  interest  the  time  for  the  payment  on 
such  notes  should  be  extended,  but  the  bank  or  its  agents  so 
understood  it,  and  gave  Reynolds  the  right  to  so  understand 
it.  In  the  first  place,  Mr.  Bentley,  the  cashier,  does  not  in 
his  testimony  in  any  way  contradict  Mr.  Reynolds  as  to 
what  conversation  was  had  between  them  at  the  time  the 
interest  was  paid ;  and  Reynolds  says :  "  Bentley  told  me 
if  I  would  pay  the  interest  in  advance  they  would  carry  me." 
Again,  he  says :  "  I  asked  them  to  extend  my  paper,  and 
he  said  he  would  if  I  paid  interest."  As  affirming  the  truth 
of  the  statement  made  by  Reynolds,  we  have  the  fact  that 
the  indorsement  on  the  back  of  the  notes  of  the  time  when 
the  same  would  become  due  was  changed  on  the  $1,000 
note  from  September  7,  1888,  to  December  9,  1888,  and 
then  again  from  December  9,  1888,  to  February  10, 1889, 
and  on  the  $1,500  note  from  October  7, 1888, to  Januarys, 
1889.  This  was  not  only  done  immediately  upon  the  pay- 
ment of  the  interest  in  advance,  but  the  notes  were  pkced 
with  other  notes  becoming  due  at  the  same  time,  to  wit,  De- 
cember 9, 1888,  and  January  8, 1889;  and  it  is  fully  admit- 
ted that  thereafter  no  call,  either  upon  Reynolds  or  the 
appellants,  for  the  payment  of  these  notes  was  made  until  the 
$1,500  note  was  about  due,  January  8, 1889,  and  until  the 
$1,000  note  was  about  due,  February  10,  1889.  AU  the  acts 
and  conduct  of  the  bank  officials  tend  very  clearly  to  estab- 
lish the  contention  of  the  appellants  that  the  time  for  the 
payment  of  these  notes  was  extended  as  claimed  by  them. 
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To  our  minds  there  is  nothing  in  the  evidence  of  Bentley, 
the  casMer,  which  tends  to  overturn  the  conclusion  which 
follows  from  the  evidence  on  the  part  of  the  appellants. 
His  statements  that  he  did  not  intentionally  extend  the 
time  certainly  cannot  be  permitted  to  do  away  with  the  ef- 
fect of  the  facts  proven,  which  clearly  establish  the  fact 
that  an  extension  was  granted.  As  to  his  other  answer  to 
the  question,  "  Did  you  at  any  time  give  Reynolds  an  ex- 
tension of  either  of  these  notes?''  that  he  "did  not,"  it  is 
probable  that  the  question  should  have  been  ruled  out  by 
the  court ;  but,  admitting  that  it  was  a  proper  question  to 
be  answered  by  the  witness,  his  answer  to  the  next  ques- 
tion propounded  shows  that  he  based  his  first  answer  upon 
his  claim  that,  at  some  time  before  this  interest  was  in  fact 
paid,  he  had  had  a  general  conversation  with  Reynolds 
about  extending  his  notes  generally ;  and  that  in  such  con- 
versation he  had  told  Reynolds  that  if  he  wanted  any  ex- 
tension he  must  get  new  notes  indorsed  by  the  same  parties. 
Bentley  nowhere  in  his  evidence  pretends  to  say  what  con- 
versation was  had  when  the  interest  was  paid  on  these 
notes,  but  says  he  does  not  recollect  what  was  said.  The 
testimony  of  Reynolds  as  to  what  was  said  then  is  not  over- 
come by  an  allegation  that  something  else  was  said  at  an- 
other time.  It  seems  to  us  very  clear  that  having  taken 
the  interest  from  Reynolds  in  advance  upon  these  notes 
without  requiring  any  consent  from  the  indorsers,  or  with- 
out requiring  Reynolds  to  get  the  notes  renewed  by  the  in- 
dorsers, is  strong  evidence  tending  to  estop  the  bank  from 
insisting  that  there  was  no  extension  of  time,  and  that, 
after  receiving  such  interest  in  advance,  followed  by  the 
other  acts  of  the  bank  in  regard  to  these  notes,  no  court 
would  sustain  an  action  on  them  against  Reynolds  until  the 
time  for  which  the  interest  had  been  paid  in  advance  had 
expired,  unless  the  bank  could  show  affirmatively  and 
clearly  that,  notwithstanding  such  receipt  of  interest  in  ad- 
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vanoe,  the  bank  reserved  to  itself  the  right  to  bring  an  ac- 
tion at  any  time  on  such  notes  within  the  time  for  which 
the  interest  had  been  paid.  The  payment  of  the  interest  in 
advance,  and  the  receipt  of  the  same  by  the  bank,  without 
further  proof,  would  not  only  justify  a  court  in  holding 
that  the  time  for  payment  had  been  extended,  but  standing 
alone  would  be  conclusive  as  to  the  extension.  Brandt,  Sur. 
g  805,  and  cases  cited ;  Blake  v.  White,  1  Younge  &  C.  430; 
Crosby  V.  WyaU,  10  N.  H.  323;  WakejieU  Bank  v,  Trm- 
deUy  55  Barb.  602;  Siebeneck  v.  Anchor  S.  Bank,  111  Pa.  St. 
187;  Randolph  v.  Fleming,  59  Gra.  776;  Woodbum  v.  Car- 
ter, 50  Ind.  376;  Warner  v.  CampheU,  26  HL  282;  PeojMs 
Bank  v.  Pearsons,  30  Vt.  711 ;  Rose  v.  Williams,  5  Kan. 
483 ;  Christner  v.  Brown,  16  Iowa,  130. 

This  being  the  rule,  there  does  not  seem  to  us  to  be  any 
evidence  in  this  case  which  should  be  permitted  to  defeat 
the  appellants'  claim  that  the  time  for  payment  had  been 
extended  without  the  assent  of  the  sureties.  It  is  possible 
that  the  cashier,  Bentley,  did  not  intend  to  release  the  sure- 
ties on  the  note,  but  it  seems  to  us  very  clear  that  he  con- 
sented to  an  extension  of  the  time  of  payment  to  Keynolds 
when  he  received  the  interest  in  advance,  and  if  he  so  ex- 
tended the  time  to  Reynolds  with  no  intent  to  discharge 
the  sureties,  still  the  sureties  are  discharged  in  law  by  the 
extension  of  time  of  payment  to  the  principal  debtor  with- 
out their  assent,  and  the  intention  of  the  cashier  cannot 
change  the  result.  * 

We  think  there  is  a  greal  deal  of  good,  soimd  sense  in  the 
remarks  of  Lord  Baron  Lyndhuest,  in  the  case  of  Bkke  v, 
WJdte,  above  cited.  He  says :  "  If  it  appeared  simply  that 
six  months'  interest  had  been  given,  what  could  the  im- 
agination suggest  but  a  contract  ipsis&imis  verbis  that  the 
creditor  should  not  sue  for  that  time.  Besides,  the  interest 
being  paid,  would  a  court  of  equity  endure  that  the  cred- 
itor should  put  that  interest  into  his  pocket,  and  the  next 
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day  sue  for  the  principal?  "  We  think,  clearly,  neither  a 
court  of  equity  or  law  would  permit  such  a  proceeding  un- 
less there  was  the  clearest  proof  that  such  was  the  agree- 
ment between  the  creditor  and  his  interest-paying  debtor 
at  the  time  the  interest  Avas  paid  and  received  in  advance. 
We  are  satisfied  that  there  is  no  evidence  in  this  case  which 
ought  to  sustain  a  verdict  that  such  agreement  was  made 
between  the  parties,  or  that  there  was  any  such  understand- 
ing between  them  when  such  mterest  was  paid  and  received 
in  this  case. 

We  think  the  learned  circuit  judge  should  have  set  aside 
the  verdict  in  this  case  on  the  ground  that  it  was  entirely 
unsupported  by  the  evidence. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  case  is  remanded  for  a  new  trial 


Oatman,  Assignee,  Respondent,  vs.  Batavian  Bank,  Ap- 
pellant. 

September  £3— October  14, 1890. 

Setoff:  Claims  not  due:  Banks:  Voluntary  assignment 

A  bank  cannot  set  off,  against  a  deposit  to  the  credit  of  an  assignor  for 
the  benefit  of  creditors,  a  note  held  by  it  against  him  but  not  due  at 
the  time  of  the  assignment 

APPEAL  from  the  Circuit  Court  for  La  Crosse  County. 

Action  by  the  assignee  of  Eoyal  L.  Eeynolds  to  recover 
the  amount  of  a  deposit  in  the  defendant  bank  to  the  credit 
of  said  Eeynolds.  The  facts  are  sufficiently  stated  in  the 
opinion.  The  defendant  appeals  from  a  judgment  in  favor 
of  the  plaintiff. 

For  the  appellant  there  was  a  brief  signed  by  MiUeTj 
Noyes  c&  Miller^  of  counsel,  and  oral  argument  by  M.  P. 
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Wmg  arxd  B.  K.  MiMer^  Jr.  To  the  point  that  a  bank  has 
an  absolute  right  to  apply  a  deposit  of  an  insolvent  to  the 
payment  of  his  paper  whether  due  or  not,  they  cited 
jEb  parte  Howard  Nat.  Bank^  2  Lowell,  488 ;  1  Morse  on 
Banks  (3d  ed.),  sees.  329,  337;  FarcPs  AdmW  v.  ThyrTdm,  3 
Leigh,  695 ;  Camden  Nat.  Bank.  v.  Oreen^  45  N.  J.  Eq.  546; 
Ca/rr  v.  Ha/mUtony  129  U.  S.  255 ;  Skunk  v.  Merchant^  NaL 
Bamlcy  19  Chi  Leg.  News,  83;  Waterman,  Setoff  (2d  ed), 
sec.  128,  p.  149. 

For  the  respondent  there  was  brief  by  FruU  dk  BrindUy^ 
and  oral  argument  by  John  Brindley. 

Oeton,  J.  On  the  2d  day  of  January,  1889,  one  Koyal  S. 
Reynolds,  being  insolvent,  made  a  voluntary  assignment  of 
all  his  property  to  the  respondent,  for  the  benefit  of  his 
creditors.  At  that  time  he  had  on  deposit  in  the  appellant 
bank,  to  his  credit,  the  sum  of  $773.13.  At  the  same  time 
the  said  bank  held  and  owned  the  promissory  note  of  said 
Reynolds  for  $1,000,  executed  by  him  to  one  S.  Martindale, 
and  indorsed  to  said  bank  by  said  Martindale,  on  the  3d 
day  of  July,  1888,  to  become  due  twenty  days  after  date, 
with'  interest  at  eight  per  cent,  per  annum,  and  to  bear  ten 
per  cent,  interest  after  due.  The  time  of  payment  of  said 
note  had  been  extended  from  time  to  time  by  the  said  Rey- 
nolds paying  the  interest  thereon  in  advance  to  such  times; 
and  finally,  on  the  6th  day  of  December,  1888,  the  said 
Reynolds  paid  the  interest  tHereon  and  the  time  of  pay- 
ment thereof  was  extended  to  the  31st  day  of  January, 
1889,  so  that  at  the  date  of  said  assignment  said  note  was 
not  yet  due. 

The  respondent  assignee  demanded  of  the  bank  the  pay- 
ment of  said  deposit,  and  the  bank  refused,  claiming,  and 
still  claims  in  this  suit,  that  the  note  set  off  and  canceled 
the  deposit.  Whether  the  said  note  had  been  so  extended 
was  a  question  of  fact  on  the  trial,  but  the  jury  found  that 
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it  had  been,  and,  as  we  think,  on  suflBicient  evidence.  The 
bank  held  and  owned  other  notes  of  the  said  Reynolds  at 
the  time  the  assignment  was  made,  and  they  also  had  been 
extended  beyond  the  date  of  the  same,  in  the  same  manner 
of  the  said  Martindale  note,  so  that  none  of  them  were  yet 
due.  These  other  notes  are  not  material,  because  the  Mar- 
tindale note  is  sufficient  to  cancel  the  said  deposit,  if  it  is 
allowed  as  a  setoff  thereto.  The  jury  virtually  found  that 
none  of  the  notes  were  due.  The  only  remaining  question, 
therefore,  is  one  of  law, —  whether  the  Martindale  note  (or 
any  of  them)  not  being  due  at  the  date  of  the  assignment, 
was  a  proper  setoff  against  the  amount  of  said  deposit.  The 
defendant  requested  the  court  to  charge  that  it  was,  and 
the  court  instructed  the  jury  that  it  was  not  if  it  was  not 
due  at  the  date  of  the  assignment. 

The  learned  counsel  of  the  appellant  contends  that  by 
virtue  of  a  bank's  equitable  lien  upon  the  deposit  of  its  cus- 
tomer, as  security  for  the  payment  of  his  indebtedness  to 
the  bank,  and  by  virtue  of  an  equitable  setoff  of  one  against 
the  other  in  case  of  the  customer's  insolvency,  a  court  of 
equity  will  decree  such  an  application  of  what  he  owes  to 
the  bank,  due  or  not  due,  although  it  might  not  be  strictly 
a  legal  setoff.  There  is  not  only  plausibility  in  this  claim, 
but  it  seems  to  be  sustained  by  sonje  respectable  authori- 
ties. This  was  never  allowed  at  common  law,  but  it  seems 
to  have  long  prevailed  in  cases  of  bankruptcy,  according  to, 
Ca/rr  v,  JTamilton,  129  U.  S.  255.  It  is  difficult  to  see  why 
a  bank  should  have  this  exceptional  advantage  over  an  in- 
dividual creditor.  By  our  statute  (R.  S.  sec.  4258)  the  set- 
off in  all  cases  must  be  due,  and  it  makes  no  exception  in 
favor  of  banks  or  on  account  of  insolvency ;  and  by  our 
law  of  voluntary  assignments  all  creditors  must  be  treated 
alike,  and  their  rights  are  fixed  at  the  date  of  the  assign- 
ment. Union  Nat.  Bamik  v.  JSicks,  67  Wis.  189.  In  Ann- 
strong  V.  Prattj  2  Wis.  299,  the  defendant  sought  to  set  off 
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a  debt  which  had  not  matured  at  the  time  of  the  death  of 
the  intestate  against  a  claim  the  estate  held  against  him  as 
one  of  the  assets  of  the  estate.  This  was  not  allowed,  for 
the  reason  that  it  would  aflfect  the  equal  distribution  of  the 
assets  of  the  estate,  and  tend  to  the  prejudice  of  the  claims 
of  other  creditors.  The  same  reasons  would  obtain  in  cases 
of  voluntary  assignment.  If  the  estate  in  that  case  had 
been  insolvent,  then  the  distribution  of  the  assets  must  have 
been  pro  rata  and  equal  to  the  creditoi's,  for  the  same  rea- 
son that  the  assets  of  an  insolvent  assignor  must  be  so  dis- 
tributed. The  cases  are  alike  in  principle.  This  is  as  near 
as  this  court  has  ever  decided  the  question  involved  in  this 
case. 

There  might  be  special  equities  growing  out  of  the  trans- 
action itself,  through  fraud  or  matters  of  trust,  that  might 
make  an  exception  in  favor  of  a  bank,  but  mere  insolvency 
of  the  debtor  is  no  ground  for  such  an  exception ;  and,  if 
the  insolvent  debtor  has  made  an  assignment  for  the  benefit 
of  his  creditors,  the  reason  is  strong  the  other  way.  The 
learned  counsel  of  the  appellant  cites  1  Morse,  Banks,  §  337, 
to  the  general  doctrine  that,  "  for  any  indebtedness  accru- 
ing from  the  customer,  the  bank  has  the  right  of  setoff,"  etc. 
In  Jordan  v.  Nat  S.  <&  Z.  Bank,  74  N.  Y.  467,  the  court 
says  that  Mr.  Morse  has  stated  the  rule  too  broadly,  and 
that  the  bank  has  a  lien  on  the  funds  of  the  depositor  in  its 
possession  for  the  balance  of  the  general  account,  if  that 
halance  is  due  and  payable.  The  following  authorities  are 
cited  in  the  brief  of  the  learned  counsel  of  the  respondent 
as  sustaining  the  rule  that  the  demand  claimed  to  be  a  set- 
off in  such  a  case  must  have  matured  before  the  date  of  the 
assignment :  Bradley  v.  Angd^  3  K  Y.  475 ;  Beckwith  v. 
Union  Bank,  9  N.  Y.  211;  Myers  v.  Da/vis,  22  N.  Y.  489; 
Martin  v.  KummuUer,  37  K  Y.  396 ;  Roberts  v.  Carter,  38 
N.  Y.  107;  Jordan  v.  Nat.  8.  <&  L.  Ba/nk,  74  K  Y.  467; 
Newcoml  v.  Almy,  96  K  Y.  308;  Richa/rds  v.  La  TouretU, 
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119  K  Y.  54;  Fuller  ^?.  SteiglUz,  27  Ohio  St.  355;  Lochwood 
V.  Bechvith,  6  Mich.  168;  Burrill,  Assignm.  §  403;  Pom. 
Hem.  185-204.  There  are  many  cases  in  Michigan  that 
hold  this  rule,  unless  some  special  equities  other  than  that 
growing  out  of  insolvency  should  make  an  exception.  It 
is  correctly  claimed  that  this  is  the  rule  by  a  great  prepon- 
derance of  the  authorities.  The  learned  counsel  of  the  ap- 
pellant cites  but  few  cases,  and  some  of  them  hardly  dispute 
this  rule.  The  rule  that  places  a  bank  under  the  law  on 
equality  with  all  other  creditors  in  such  a  case  seems  to  be 
reasonable.  The  circuit  court  ruled  correctly,  and  the  jury 
properly  found  for  the  plaintiff. 

By  the  CovH, —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


TuTETTE,  Administrator,  Respondent,  vs.  The  Chicago  & 
NoBTHWESTERN  Eailway  Company,  Appellant. 

September  24  — October  14, 1880. 
'  Death  caused  by  negligence:  Measure  of  damages. 

1.  In  assessing  damages  for  the  death  of  a  person  caused  by  negligence, 
where  the  amount  recovered  will  belong  to  the  children  of  the 
deceased,  the  jury  may  consider  the  number  of  years  the  deceased 
would  probably  have  lived,  the  reasonable  expectation  of  the  amoimt 
of  his  or  her  property  being  increased,  and  the  reasonable  expecta- 
tion of  pecuniary  benefit  to  the  children,  or  any  of  them,  by  way  of 
support  or  otherwise,  had  the  deceased  continued  to  live. 

2l  The  fact  that  the  childi-en  were  aU  of  age  when  their  mother's  deatii 
was  caused  by  negligence,  would  not  preclude  a  recovery  for  the 
loss  of  such  pecimiary  benefits  as  they  had  a  reasonable  expectation 
of  securing  from  her  additional  accumulations. 

APPEAL  from  the  Circuit  Court  for  La  Crosse  County. 
The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday  : 

This  is  an  action  for  damages  for  an  injury  to  the  plaint- 
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iflTs  intestate,  Johanna  Ewe,  while  she  was  a  passenger  on 
a  train  of  cars  of  the  defendant  in  Trempealeau  county, 
caused  by  a  collision  at  a  railroad  crossing,  September  19, 
1888,  and  from  which  she  died  September  25, 1888.  She 
was  a  widow  at  the  time,  her  husband  having  died  about 
four  years  before.  She  left,  her  surviving,  three  children, 
to  wit,  Kobert,  about  twenty-eight  years  of  age ;  Bertha,  a 
married  daughter,  about  twenty-six  years  of  age ;  and  Lillie, 
an  unmarried  daughter,  who  was  twenty-one  years  of  age 
September  12,  1888.  The  defendant  answered,  and  at  the 
close  of  the  trial  the  jury  returned  a  special  verdict  to  the 
effect  that  the  injury  to  the  plaintiflPs  intestate  was  caused 
by  an  accident  at  the  time  and  place  stated,  through  the 
negligence  of  the  defendant,  and  that  such  injuries  caused 
her  death ;  that  she  probably  would  have  lived  twelve  years 
and  nine  months  longer  had  it  not  been  for  such  injury; 
that  there  was  a  reasonable  expectation  that  her  earnings 
would  have  increased  the  property  left  by  her  at  her  death, 
had  she  continued  to  live,  to  the  amount  of  $2,500 ;  that 
her  said  children,  or  some  of  them,  had  reasonable  expecta- 
tions of  pecuniary  benefit  from  the  continuance  of  her  life 
by  way  of  support  or  gifts,  and  that  the  value  of  such  ex- 
pectation was  $2,500 ;  that  the  pecuniary  loss  of  such  chil- 
dren by  reason  of  her  death  was  $2,500.  Thereupon  the 
defendant  moved  for  a  new  trial  on  the  grounds,  among 
others,  that  said  findings  as  to  such  expectation  and  loss  of 
pecuniary  benefit  were  inconsistent,  and  the  damages  ex- 
cessive. Upon  the  hearing  of  that  motion,  February  25, 
1890,  it  was  ordered  by  the  court  that  said  verdict  bo,  and 
the  same  was,  thereby  set  aside,  and  a  new  trial  granted  to 
the  defendant,  without  terms,  unless  the  plaintiff,  within 
three  days  thereafter,  remitted  all  damages  in  excess  of 
$1,000 ;  that,  on  filing  such  remission  in  writing,  the  clerk 
was  thereby  directed  to  enter  judgment  for  the  plaintiff  for 
$1,000,  besides  costs  to  be  taxed.    Afterwards,  and  on  Feb- 
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puary  28,  1890,  and  within  said  three  days,  the  plaintiff 
elected  to  remit  all  damages  in  excess  of  $1,000,  and  there- 
upon judgment  was  entered  in  favor  of  the  plaintiff  and 
against  the  defendant  for  the  sum  of  $1,000  damages,  and 
costs.    From  that  judgment  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Winklery  Flanders^ 
Smithy  Bottom  cfe  VilaSy  and  oral  argument  by  C.  H.  Van 
Alstine. 

For  the  respondent  there  was  a  brief  by  Fruit  ds  Brind- 
lej/y  and  oral  argument  by  John  Brindley. 

Cassodat,  J.  The  findings  of  the  jury  to  the  effect  that 
the  plaintifPs  intestate  was  injured  by  the  negligence  of  the 
defendant,  and  that  such  injury  resulted  in  her  death,  as 
stated,  seem  to  be  supported  by  the  evidence.  She  was,  at 
the  time,  a  widow  sixty-one  years  of  age,  engaged  in  keep- 
ing a  boarding-house  at  La  Crosse,  and  had  some  twenty 
boarders,  to  some  of  whom  she  furnished  rooms  and  lodg- 
ings. There  is  evidence  tending  to  prove  that  she  was  in 
good  health,  and  for  years  had  been  doing  a  profitable  busi- 
ness, keeping  boarders ;  that  she  made  some  money  besides 
supporting  and  clothing  her  youngest  daughter  and  occa- 
sionally giving  small  amounts  of  money  to  her  son.  The 
court  charged  the  jury  that  the  plaintiff  could  only  recover 
the  actual  pecuniary  loss  which  the  children  had  sustained 
by  reason  of  their  mother's  death.  Of  course  it  was  impos- 
sible to  definitely  prove  the  exact  amount  of  such  loss. 
Railroad  Co,  v.  Barron^  5  Wall.  90.  The  statute  expressly 
authorized  the  jury  to  give  such  damages,  not  exceeding 
the  amount  specified  therein,  as  they  deemed  fair  and  just, 
in  reference  to  the  pecuniary  injury  resulting  from  such 
death  to  the  children  named.  E.  S.  sec.  4256.  This  cer- 
tainly authorized  the  jury  to  take  into  consideration  the 
number  of  years  the  intestate  would  probably  have  lived 
had  it  not  been  for  the  injury;  the  reasonable  expectation 
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of  the  amount  of  her  property  being  increased;  and  the 
reasonable  expectation  of  pecuniary  benefit  to  the  chUdren, 
or  any  of  them,  by  way  of  support  or  otherwise,  had  the 
deceased  continued  to  live  without  such  injury.  CdsteUo'o. 
Landwehr,  28  Wis.  522;  Ewen  v.  C,  &  N.  W.  E.  Co,  38 
Wis.  613;  Johnson  v,  C.  cfe  iV:  W,  R,  Co,  64  Wis.  425;  Law- 
son  V,  a,  St  P.,  M,  cfe  0.  R,  Co.  64  Wis.  447;  Kasjpari  u. 
Marshy  74  Wis.  662.  The  charge  to  the  jury  appears  to 
have  been  full  and  fair,  and  did  not  authorize  the  jury  to  go 
outside  of  the  limitations  thus  fixed.  It  is  true,  the  dam- 
ages found  by  the  jury  were  in  excess  of  the  amount  au- 
thorized by  the  evidence,  but  such  amount  was  reduced  by 
the  order  of  the  court  and  the  voluntary  action  of  the 
plaintiff,  in  the  manner  indicated.  The  amount  of  the  dam- 
ages so  reduced  seems  to  be  sustained  by  the  evidence. 

Ordinarily  parents  expect  no  pecuniary  benefits  or  ad- 
vantages from  their  children  after  they  become  of  age; 
and,  hence,  in  case  of  the  death  of  a  child,  it  has  been  held 
necessary  to  show  that  the  parent  was  in  an  indigent  or  de- 
pendent condition,  in  order  to  recover.  Potter  v,  C,  (&  N^ 
W.  R.  Co,  21  Wis.  372,  22  Wis.  615;  Ewen  v.  C.  <&  N,  W. 
R,  Co.  38  Wis.  622;  Johnson  v.  C  <&  N.  W,  R.  Co.  64  Wis. 
431 ;  Wiltse  v.  Tilden^  ante^  p.  152.  But  a  more  liberal  rule 
obtains  in  an  action  to  recover  damages  for  the  death  of  a 
parent,  for  the  benefit  of  a  child.  Ordinarily  children  are 
expected  to  survive  their  parents,  and  to  inherit  whatever 
property  they  leave  undisposed  of,  and  to  transmit  their 
own  property  to  their  own  children.  The  mere  fact  that 
the  children  in  the  case  at  bar  were  all  of  age  at  the  time 
of  their  mother's  death  did  not  preclude  them  from  recov- 
ering for  the  loss  of  such  pecuniary  benefits  as  they  had  a 
reasonable  expectation  of  securing  from  additional  accumu- 
lations of  their  mother,  had  she  not  been  injured.  "These 
principles  seem  to  be  recognized,  if  not  asserted,  by  fiome 
of  the  adjudications.    Kelley  v.  C.^  M.  <&  St.  P.  R.  Co^  50 
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Wis.  381 ;  McKeigue  v.  JaneamUe^  68  Wis.  50 ;  Ka^pari  v. 
Marsh,  74  Wis.  562;  ZouisviUe,  JV.  A.  cfe  C.  R,  Co,  v.  Buck, 
116  Ind.  566;  Mclntyre  v.  N.  T.  C.  JR.  Co.  37  N.  Y.  287; 
Walter  v.  C.  D.  <&  M.  JR.  Co.  39  Iowa,  33.  We  find  no 
error  in  the  record. 

JBy  the  Cowrt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Long  and  others,  Respondents,  vs.  Davidson,  imp.,  Appellant. 

September  24  —  October  IJ^  1890. 
Logs  and  tiinber:  Conversion:  Estoppel:  Evidefiee. 

1.  Plaintiffs  contracted  to  sell  certain  lands  to  the  defendant  T.,  giving 
him  the  right  to  cut  the  timber  thereon,  the  logs,  however,  to  remain 
their  property  until  full  payment  of  the  purchase  price.  The  con- 
tract provided  that  T.  should  place  a  certain  mark  upon  the  logs. 
T.  delivered  some  of  such  logs,  with  others  cut  from  otiier  lands,  to 
the  defendant  D.,  who  converted  them  to  his  own  use  and,  in  an 
action  for  the  conversion,  claimed  that  plaintiffs  were  estopj)ed  to 
assert  their  ownership  as  against  him  because  the  mark  vvliich  they 
bad  caused  to  be  placed  upon  such  logs  was  the  same  ais  his  private 
recorded  log  mark,  and  their  logs  were,  therefore,  not  distinguish- 
able from  others  rightfully  cut  for  him  by  T.  It  did  not  appear 
that  plaintiffs  had  any  notice  that  such  mark  was  D.'s  recorded  log 
mark,  and  the  evidence  was  conclusive  that  D.  was  not  misled  by 
the  mark  on  their  logs,  and  that  he  knew  all  about  tlieir  contract 
with  T.  before  he  obtained  possession  of  such  logs.  Udd,  tliat 
plaintiffs  were  not  estopped,  but  were  entitled  to  recover  the  value 
of  the  logs,  not  exceeding  the  amount  of  the  unpaid  purchase  money 
due  from  T. 

3.  The  insolvency  of  T.  before  the  conmiencement  of  the  action  did  not 
affect  plaintiffs'  right  to  recover  from  D.,  although  for  a  long  time 
prior  to  such  insolvency  T.  had  been  in  default  upon  the  land  con- 
tract and  plaintiffs  had  not  sued  him  thereon. 

S.  The  contract'between  plaintiffs  and  the  defendant  T.  was  admissible  in 
evidence  as  against  the  defendant  D. 
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APPEAL  from  the  Circuit  Court  for  Jackson  County. 

Action  for  the  conversion  of  a  quantity  of  pine  saw-logs 
of  the  alleged  value  of  $4,800,  which  had  been  cut  by  the 
defendant  Thompson  upon  the  plaintiffs'  lands,  and  which 
are  alleged  to  have  been,  at  the  time  of  their  conversion 
by  the  defendants,  in  the  possession  of  the  plaintiffs  on 
Levis  creek  in  the  town  of  Albion,  Jackson  county. 

The  defendant  Thompson  did  not  answer  the  complaint. 
The  defendant  Dcwidsoriy  besides  a  general  denial,  alleged 
that  by  a  written  contract  made  in  October,  1886,  the  said 
Thompson  agreed  to  deliver  to  him  six  million  feet  of  pine 
logs,  to  be  cut  from  certain  described  lands  (not  including 
any  of  the  plaintiffs'  lands)  during  the  following  winter,  to 
be  hauled  to  convenient  landings  on  Levis  creek,  and  to  be 
driven  into  Black  river  at  the  mouth  of  said  creek  on  the 
first  waters  in  the  spring  of  1887;  that  said  logs  were  to 
be  marked  with  i?flwecfo^«  private  recorded  mark,  thus: 
end  mark  A  D  V,  bark  or  side  mark,  N  Y  X  X  X,  and  were 
to  be  the  property  of  Davidson  as  fast  as  they  were  cot; 
that  Thompson  had  no  authority  to  cut  or  put  in  for  David- 
son any  logs  bearing  such  marks  except  such  as  were  to  be 
cut  from  the  lands  described,  and  if  any  logs  cut  from 
plaintiffs'  lands  and  bearing  said  marks  were  put  into  Levis 
creek,  they  were  cut  and  put  in  and  intermingled  with 
DavidsovbS  logs  without  his  consent  or  permission,  and  were 
so  placed  and  put  in  with  Da/oidsovUs  logs  as  to  be  unavoid- 
ably driven  out  of  Levis  creek  and  into  Black  river;  that 
Davidson^  not  knowing  that  any  such  logs  were  put  in, 
may  have,  as  of  necessity,  caused  or  allowed  them  to  be 
floated  into  Black  river  along  with  his  other  logs,  but  that 
he  had  in  no  way  exercised  authority,  control,  or  ownership 
over  any  logs  or  timber  whatever,  coming  from  Levis  creek, 
except  such  as  were  marked  with  the  mark  aforesaid,  which 
Thompson  was  to  put  upon  Damdson^s  logs. 


Digitized  byVjOOQlC 


77.  AUGUST  TERM,  1890.  511 

Long  and  others  vs.  Davidson. 

Before  the  trial  commenced  Damdson  asked  leave  to 
amend  his  answer  by  setting  up  the  fact  that,  prior  to  the 
commencement  of  the  action,  Thompson  had  made  a  volun- 
tary assignment  for  the  benefit  of  his  creditors.  The  court 
refused  to  aUow  the  amendment. 

The  jury  returned  a  special  verdict  to  the  efifect  that 
900,000  feet  of  the  plaintiffs'  logs  came  to  the  possession  of 
the  defendant  DaA)id^on;  that  such  logs  were  worth  $5  per 
thousand  feet ;  that  the  value  of  the  timber  before  cut  — 
the  stumpage  —  was  $2.25  per  thousand  feet;  and  that 
$1,827.64  of  the  purchase  money  of  the  lands  from  which 
such  logs  were  cut  remained  unpaid  and  due  the  plaintiflFs. 
Upon  this  verdict  judgment  was  rendered  in  favor  of  the 
plaintiffs  for  $1,827.64  and  costs.  The  defendant  Davidson 
appealed.     Other  facts  are  stated  in  the  opinion. 

For  the  appellant  there  were  briefs  by  Losey  <&  Wood- 
ward and  I^ruit  c6  Brimdley^  and  oral  argument  by  G.  M, 
Woodwa/rd  and  John  Brindley, 

For  the  respondents  there  was  a  brief  by  Bleehma/n^ 
TourteUotte  &  Bloomingdale^  and  oral  argument  by  A.  E, 
Bleekman  and  F.  A.  Bloomingdale, 

Cole,  C.  J.  It  cannot  well  be  denied  that  the  plaintiffs 
originally  owned  the  timber  from  which  the  logs  in  contro- 
versy were  cut.  They  were  the  owners  of  the  lands  and, 
of  course,  of  the  standing  timber  upon  them.  In  March, 
1887,  they  entered  into  the  contract  with  Thompson  by 
which  they  agreed  to  sell  the  lands  to  him  for  $2,000,  and 
gave  Thompson  the  right  to  enter  upon  the  lands,  and  cut 
the  timber  into  saw-logs,  and  haul  the  logs  to  Levis  creek, 
and  bank  the  same ;  but  the  contract  provided  that  the  logs 
should  be  and  remain  the  property  of  the  plaintiffs  until 
the  full  performance  of  the  contract  by  Thompson,  or  until 
the  $2,000  were  paid.  The  contract  provided  how  the  logs 
cut  from  these  lands  should  be  marked ;  that  is,  for  a  bark  or 
side  mark,  with  the  letters  N  Y  X,  and  for  an  end  mark, 
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with  the  letters  A  D  V,  stamped  thereon,  and  the  letter  P 
was  to  be  marked  on  the  end  with  chalk.  It  is  not  claimed 
that  this  chalk  mark  was  put  on  the  logs,  but  the  other 
marks  were  put  on,  and  it  is  said  that  they  were  the  same 
marks  as  Thompson  put  upon  the  logs  which  he  furnished 
on  his  contract  made  with  the  defendant  Davidson  in  Oc- 
tober, 1886.  In  fact,  under  this  latter  contract,  the  logs 
were  to  be  marked  A  D  V  for  the  end  mark,  and  N  Y  X  X  X 
for  the  side  mark,  and,  for  convenience,  it  was  verbally 
agreed  that  two  X's  should  be  omitted  from  the  side  mark, 
and  these  two  letters  were  left  off  from  nearly  all  the  logs 
which  were  delivered  on  the  Davidson  contract ;  so  the  logs 
which  were  cut  from  the  plaintiffs'  lands,  and  those  under 
the  Davidson  contract,  could  not  be  distinguished  from 
each  other  by  the  marks.  The  logs  were  all  banked  upon 
the  same  stream,  and  were  intermingled  in  running  and 
coming  to  the  possession  of  Da/vidson.  Indisputably  David- 
son  has  had  logs  which  belong  to  the  plaintiffs,  which  were 
cut  from  their  lands,  and  why  should  he  not  pay  for  them? 
We  perceive  no  reason  or  principle  of  law,  which,  upon  the 
established  facts,  exonerates  him  from  paying  at  least  to 
the  extent  of  the  unpaid  purchase  money  due  for  the  lands 
from  which  the  logs  w§re  cut,  and  this  is  all  they  did  re- 
cover in  the  action. 

But  it  is  said  that  the  acts  and  conduct  of  the  plaintiffs  have 
been  such  as  ought,  both  in  law  and  equity,  to  estop  them 
from  asserting  ownership  in  the  logs  as  against  Davidson. 
It  is  insisted  they  should  not  have  authorized  the  logs  cut 
from  their  lands  to  be  marked  with  the  private  recorded 
log-mark  of  Da/vidson,  so  that  the  different  logs  could  not 
be  readily  distinguished.  In  answer  to  this  objection  it  is 
said  the  evidence  fails  to  show  that  the  plaintiffs  knew  what 
Davidson! 8  log-mark  was,  or  that  they  authorized  it  to  be 
placed  on  their  logs ;  and  such  is  the  effect  of  the  testimony, 
as  we  understand  it.'  There  is  no  ground  for  saying  that 
the  plaintiffs'  logs  were  marked  with  DamdsorCs  private  re- 
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corded  mark,,or  that  they  knew  anything  about  his  contract 
with  Thompson.  As  we  have  said,  if  the  plaintiffs  had 
read  that  contract,  they  would  have  seen  that  it  clearly 
provided  that  the  logs  furnished  under  it  should  bear  a  dif- 
ferent mark  from  the  one  which  was  placed  on  their  logs. 
What  Damdaon^B  legal  recorded  log-mark  was,  when  the 
plaintiffs  made  their  contract  with  Thompson,  does  not  sat- 
isfactorily appear  from  the  evidence.  He  claims  that  it  is 
the  same  as  the  mark  authorized  to  be  put  on  the  plaintiffs' 
logs,  but  that  fact  is  not  established  by  the  certificate  of 
the  lumber  inspector  which  was  introduced  in  evidence. 
Damdsan  himself  testifies  that  he  had  recorded  and  used  a 
mark  in  his  contract, —  N  T  X  X  X,  side  mark, —  but  when 
he  recorded  a  different  side  mark  does  not  appear.  The 
presumption  is  very  strong  that  his  recorded  side  mark  was 
N  T  X  X  X  when  he  made  his  contract  with  Thompson  for 
the  delivery  of  the  6,000,000  feet,  because  that  was  the  side 
mark  which  was  to  be  placed  on  the  logs  under  that  agree- 
ment. So  we  can  see  no  ground  for  saying  that  the  plaint- 
iffs are  estopped  from  asserting  their  rights  in  the  logs, 
because  of  the  manner  they  were  marked.  It  certainly  does 
not  appear  that  they  had  any  notice  or  knowledge  that  the 
mark  put  upon  them  was  DcmdsorCa  recorded  log-mark, 
and  the  inference  is  very  cogent  that  it  was  not ;  and  we 
think  the  evidence  is  conclusive  that  Davidson  was  not  mis- 
led by  the  mark  on  the  plaintiffs'  logs,  and  that  he  knew  all 
about  their  contract  with  Thompson  before  he  obtained  pos- 
session of  them.  He  knew  all  about  the  plaintiffs'  title,  and 
that  the  logs  would  remain  their  property  until  the  pur- 
chase price  of  the  lands  was  paid.  He  does  not  therefore 
stand  before  the  court,  and  cannot  be  regarded,  as  an  inno- 
cent purchaser  of  the  plaintiffs'  property  for  value;  nor 
have  the  plaintiffs  done  any  act  which  should  preclude  them 
from  asserting  their  ownership  of  the  logs. 
.  We  are  at  a  loss  to  see  the  materiality  of  the  proposed 
Vol.77— 88 
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amendment,  in  regard  to  the  assignment  and  insolvency  of 
Thompson  before  the  commencement  of  this  action.  How 
can  that  fact  aflfect  the  plaintiffs'  right  to  recover  the  value 
of  their  property?  It  is  true  Thompson  was  in  default  on 
his  contract  with  the  plaintiffs.  He  had  failed  to  make 
payments  as  that  contract  provided,  but  the  plaintiflfs  had 
not  brought  suit  against  him  as  they  might  have  done;  but 
how  this  forbearance  on  their  part  raised  any  equities  in 
favor  of  Dcwidson  we  cannot  understand.  It  is  sufficient 
to  say  that  Dwoidson  knew  all  about  the  plaintiffs'  claim  to 
the  logs  before  they  came  into  his  possession.  He  had 
ample  opportunity  to  protect  ymself  against  loss  by  re- 
serving money  on  his  contract  with  Thompson.  It  does 
not  appear  that  he  has  been  in  any  way  injured  by  the 
delay  in  suing  Thompson. 

We  are  also  unable  to  see  how  the  defendant  could  have 
been  prejudiced  by  the  admission  in  evidence  of  the  con- 
tract between  Thompson  and  the  plaintiflfs.  That  contract 
would  show  that  Thompson  was  not  a  trespasser  in  cutting 
their  timber ;  it  would  also  show  the  extent  of  their  inter- 
ests in  the  logs.  The  plaintiflfs  did  not  recover  the  full 
value  of  the  logs,  but  only  the  amount  of  the  unpaid  pur- 
chase money  due  on  this  contract.  That  was  about  the 
value  of  the  stumpage,  as  found  by  the  jury.  Many  of  the 
questions  in  this  case  were  considered  and  passed  upon  in 
LUlie  V.  DunboTy  62  Wis.  198,  and  need  not  be  further  dis- 
cussed. It  is  very  clear  to  our' minds  that  Thompson  could 
give  Davidson  no  greater  or  better  title  to  the  logs  than 
he  had  under  his  contract,  and,  as  the  logs  were  to  remain 
the  property  of  the  plaintiflfs  until  the  lands  were  paid  for, 
it  seems  plain  they  are  entitled  to  recover  to  the  extent  of 
the  purchase  money.  We  see  no  error  in  the  case,  and 
aflGirm  the  judgment. 

By  the  CovH, —  Judgment  aflbmed. 
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Newton,  Appellant,  vs.  Whitnby  and  another,  Respondents. 

September  £4^  October  i^  1890. 

(i)  Instnustione  to  jury,    (f)  Jurors:  Change  of  opinion, 

1.  Where  the  jury  was  instructed  that  a  certain  issue  was  the  only  one 

in  the  case,  a  party  claiming  that  there  were  other  issues  should 
have  caUed  the  attention  of  the  court  thereto  and  asked  further  in- 
struction&  An  exception  to  the  instructions  on  the  ground  that 
they  did  not  embrace  aU  the  questions  at  issue  is  not  sufficient 

2.  A  change  of  opinion  by  a  juror  on  consultation  with  his  fellow»in 

the  jury-room  is  not  cause  for  setting  aside  the  verdict ;  and  though 
remarks  made  by  jurors,  immediately  after  the  jury  had  retired, 
indicated  a  misunderstanding  of  the  case  at  that  time,  it  will  be 
presumed  that  such  misapprehension  was  corrected  before  the  ver- 
dict was  agreed  upon. 

APPEAL  from  the  Circuit  Court  for  Monroe  County. 

Action  to  recover  the  sum  of  $625  alleged  to  have  been 
advanced  by  plaintiflPs  assignor,  Orin  I.  Newton,  to  the 
defendants  as  partners.  The  facts  will  sufl&ciently  appear 
from  the  opinion.  The  trial  resulted  in  a  verdict  for  the 
defendants,  and  from  the  judgment  entered  thereon  the 
plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Bleekman^  Tcrwr- 
teUoUe  ib  BloomiTigdale^  and  oral  argument  by  A.  E,  Bleek-. 
mem  and  F.  A.  Bloomingdale. 

For  the  respondents  there  was  a  brief  by  Morrow  <& 
Masters^  and  oral  argument  by  J,  M.  Morrow. 

Obton,  J.  On  the  30th  day  of  March,  1884,  the  appel- 
lant's assignor,  Orin  I.  Newton,  advanced  to  the  respond- 
ents the  sum  of  $625,  to  be  used  by  them  in  part  payment 
for  the  purchase  by  them  of  a  printing  press  and  materials 
for  use  in  their  business,  and  the  respondents  agreed  to  re- 
pay the  said  advancement  in  printing  work  for  the  said 
Orin  I.  Newton,  at  the  rate  of  $15  per  month,  until  it  was 
all  repaid,  with  ten  per  cent,  interest  thereon.    The  press 
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was  procured,  and  the  respondents  for  a  time  did  such 
printing  work  for  said  iTewton,  but,  as  the  appellant  claims, 
in  such  unworkmanlike  manner  as  to  have  been  an  actual 
damage  to  the  said  Orin  I.  Newton  or  the  appellant  and 
worthless.  The  appellant  or  his  said  assignor  therefore  re- 
scinded and  terminated  said  special  agreement  and  demanded 
of  the  respondents  the  repayment  of  said  advancement  in 
money,  which  being  refused,  the  appellant,  the  assignee  of 
Orin  L  Newton,  has  brought  this  suit  for  the  recovery 
thereof.  ( 

It  will  be  observed  that  the  only  question  of  fact  in  this 
statement  was  whether  the  respondents  did  such  printing 
work  in  such  an  unworkmanlike  manner  as  to  justify  the 
appellant  or  his  assignor  in  so  rescinding  such  contract,  and 
entitle  him  to  recover  in  this  action.  The  circuit  court  sub- 
stantially instructed  the  jury  that  such  was  the  main  issue, 
and  that  if  they  found  for  the  appellant  they  should  deduct 
what  had  been  paid  by  sufficient  printing  work  before  the 
rescission  of  the  contract,  and  render  their  verdict  for  the 
residue  of  said  advancement. 

The  answer  alleged  that,  on  the  20th  day  of  May,  1884, 
the  copartnership  between  the  respondents  was  dissolved, 
and  that  the  defendant  Barton  W.  Perry  assumed  the  per- 
formance of  said  agreement  with  the  assent  of  the  said 
Orin  I.  Newton,  and  that  the  said  Perry  continued  to  do 
said  printing  in  a  satisfactory  and  woricmanlike  manner. 
This  matter  was  entirely  ignored  in  the  instructions  of  the 
court  to  the  jury,  and  the  appellant  failed  to  ask  any  in- 
struction on  that  question.  The  learned  counsel  of  the 
appellant  now  claims  that  he  had  the  right  to  rescind  said 
agreement  and  demand  the  repayment  of  said  advancement 
in  money,  because  he  had  the  right  to  the  personal  labor 
arid  skill  in  printing  of  both  of  the  respondents,  and  partic- 
ularly of  the  respondent  Ouy  Whit/ney.  That  was  a  question 
the  jury  could  not  have  considered,  for  the  court  instructed 
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them  that  the  only  question  for  them  to  consider  was 
whether  the  respondents  did  such  printing  in  a  proper  and 
workmanlike  manner.      , 

Another  matter  in  proof,  and  which  is  not  referred  to  in 
the  instructions  of  the  court  as  having  any  bearing  upon 
the  issue,  was  concerning  the  taking  away  of  the  printing- 
press  by  the  said  Orin  I.  Newton,  which  prevented  the  re- 
spondents from  doing  such  printing  work  under  the  contract, 
until  it  was  reclaimed  by  them  in  an  action  of  replevin^ 
The  court  was  not  asked  to  instruct  the  jury  upon  such 
matter. 

This  matter  and  the  dissolution  of  the  partnership  of  the 
respondents  were  probably  ignored  by  the  court  in  stating 
the  issues  to  the  jury,  because  of  their  immateriality.  But 
whatever  the  reason  may  have  been,  if  either  party  desired 
any  further  instructions,  they  should  have  been  requested 
on  the  occurrence  of  such  an  omission.  To  except  to  the 
instructions  on  the  ground  that  they  did  not  embrace  all 
the  questions  at  issue  is  not  suflBcient.  When  the  court 
stated  to  the  jury  that  the  only  question  was  the  right  of 
the  appellant  to  rescind  the  contract  and  sue  for  the  money 
on  the  ground  that  the  printing  was  not  done  in  a  work- 
manlike manner,  and  both  parties  sat  silently  by  and  al- 
lowed the  case  to  go  to  the  jury  on  that  question  alone, 
without  asking  further  instructions  or  calling  the  attention 
of  the  court  to  any  omission  in  such  statement,  their  assent 
to  the  statement  that  such  was  the  only  issue  ought  to  be 
implied.  Exceptions  would  only  go  to  the  correctness  of 
such  instructions  on  such  single  issue,  or  as  far  as  they  went, 
Corcoran  v.  Ha/rra/rh^  55  Wis.  120 ;  Lachner  v.  Salomon^  9 
Wis.  129 ;  Ka/rler  v.  NeOAa,  22  Wis.  215 ;  Wekmlerg  v.  Ap- 
pletorv^  26  Wis.  56.  It  would  seem  that  the  court  very 
properly  omitted  any  reference  to  these  matters  in  the  in- 
structions, as  immaterial  to  the  real  merits  of  the  casa  The 
testimony  as  to  the  manner  in  which  the  printing  work  was 
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ftone  was  conflicting,  and  the  jury,  in  finding  for  the  de- 
fendants, must  have  found  that  it  was  well  and  properly 
done  under  the  contract.  The  question  was  one  particu- 
larly within  the  province  of  the  jury,  on  conflicting  evi- 
dence, and  this  court  would  not  l)e  warranted  in  disturbing 
their  verdict  upon  it  if  there  was  any  evidence  to  justify  it, 
and  there  appears  to  have  been  such  evidence. 

The  learned  counsel  for  the  appellant  contends  that  it 
was  error  for  the  court  instead  of  the  jury  to  determine 
what  the  contract  was.  There  does  not  seem  to  have  been 
any  material  difference  between  the  parties,  as  witnesses, 
as  to  what  the  contract  was,  and  it  appears  from  the  testi- 
mony that  the  reason  for  rescinding  the  contract  was  that  the 
respondents  did  not  do  the  printing  work  in  a  proper  man- 
ner, as  the  court  instructed  the  jury.  The  evidence  claimed 
to  have  been  irrelevant  evidently  did  not  prejudice  the  jury 
or  affect  their  verdict,  and  the  evidence  claimed  to  have 
been'  improperly  admitted  was  quite  immaterial  to  the 
merits  of  the  case.  The  instructions  of  the  court  appear 
to  have  been  unexceptionable  and  correct.  The  case  was 
very  fully  and  ably  tried  on  both  sides,  and,  if  any  of  the 
jury  failed  to  have  a  clear  perception  of  the  real  issues  and 
the  bearing  of  the  testimony,  it  must  have  been  because 
the  case  was  burdened  with  much  irrelevant  and  immate- 
rial matters  on  both  sides,  tending  to  embarrass  and  con- 
fuse the  case.  The  court  very  properly  placed  the  real 
issues  before  the  jury  in  short  and  very  clear  instructions 
which  they  could  not  fail  to  understand. 

The  ground  of  the  motion  for  a  new  trial,  consisting  of 
the  improper  conduct  of  some  of  the  jury,  was  clearly  in- 
sufficient. The  remark  of  the  juror  in  the  hearing  of  the 
sheriff  was  made  by  him  in  the  jury-room,  and  addressed 
to  his  fellow  jurymen.  If  it  indicated  that  his  opinion 
then  was  that  the  plaintiff  bught  to  recover,  the  verdict,  in 
which  he  soon  after  concurred,  showed  that  he  had  changed 
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that  opinion,  as  he  had  the  right  to  do,  and  it  must  be  as- 
sumed that  he  so  changed  his  opinion  for  reasons  satisfac- 
tory to  himself.  His  first  opinion  seems  to  have  been  very 
hastily  if  not  inconsiderately  expressed  as  soon  as  he  reached 
the  jury-room.  It  would  not  do  to  hold  that  a  change  of 
opinion  by  a  juror,  on  consultation  with  his  fellows  on  any 
question,  is  misconduct  or  cause  for  setting  aside  the  verdict 
and  for  a  new  trial.  When  that  juror  said,  "  Newton  is  en- 
titled to  a  judgment,"  some  of  the  jurors  said :  "  If  we  give 
him  a  judgment  he  will  haye  a  judgment  and  the  jpra^^  too, 
and  we  must  not  do  that."  That  remark  of  other  jurors, 
or  another  juror,  might  have  indicated  a  misunderstanding 
of  the  case  at  that  time,  but  we  cannot  assume  that  he 
finally  acted  upon  it,  but  must  rather  presume  that  it  was 
correct,  and  that  his  verdict  was  based  upon  a  correct  un- 
derstanding of  the  case.  Both  parties  were  equally  at  fault 
in  importing  into  the  case  this  matter  of  the  printing  press 
partly  purchased  with  Newton's  money.  It  really  had 
nothing  to  do  with  the  issue  on  the  pleadings,  and  served 
no  purpose  but  to  confuse  the  jury.  It  is  sufficient  that  the 
verdict  was  a  proper  one  and  warranted  by  the  evidence. 
To  invade  the  jury-room,  and  base  a  motion  for  a  new  trial 
on  the  loose  and  informal  discussions  of  the  jury,  would  be 
a  very  uncertain  and  dangerous  practice. 

There  does  not  appear  to  have  been  any  material  error 
in  the  case,  or  any  error  aflFecting  the  real  merits  or  justice 
of  the  case. 

By  the  Cowi. —  The  judgment  of  the  circuit  court  is 
affirmed. 
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Mttbnohow,  Bespondent,  vs.  Eobebts,  Appellant. 
September^  ^October  14, 1890. 

Land  contract:  Payment  to  he  made  in  crops:  Breach  by  vendor:  Meas- 
ure of  damages, 

Tlie  vendee  in  a  land  contract  was  to  raise  oats  on  one  third  of  the  land 
for  five  years,  and  to  deliver  the  five  crops  to  the  vendor  in  full  pay- 
ment for  the  whole  tract  He  was  to  have  immediate  possession  of 
the  whole  tracts  and  was  to  pay  the  taxes.  The  vendor  refused  to  give 
him  possession  of  the  land,  and  wholly  failed  to  perform  the  contract 
on  his  part  Held,  that  the  measinre'of  damages  for  such  breach  is  the 
value  of  the  land  less  the  contract  price,  such  price  in  this  case  being 
the  necessary  expenses  of  raising  the  five  crops  of  oats  and  deliver- 
ing the  same  to  the  vendor.  The  value  of  the  use  of  the  remaining 
two  thirds  of  the  land  should  not  be  added  to  the  value  of  the  land, 
to  increase  the  damages ;  nor  should  the  taxes  to  be  paid  by  tiie 
vendee  be  included  with  the  cost  of  raising  the  oats,  to  reduce  the 
damagea 

APPEAL  from  the  Circuit  Court  for  Za  Orosse  County. 

On  April  9, 1883,  the  parties  entered  into  a  contract  in 
writing,  under  seal,  for  the  sale  by  the  defendant  to  plaint- 
iff of  300  acres  of  land  in  La  Crosse  county.  The  plaintiff 
agreed  to  raise  oats  on  a  specified  portion  of  the  land,  said 
to  contain  100  acres,  in  each  year  for  five  years  then  next 
ensuing,  and  to  deliver  the  same  to  defendant  at  his  ele* 
vator  in  Bangor.  It  was  also  agreed  that  said  five  crops  of 
oats  when  so  delivered  should  be  full  payment  for  the  land. 
The  value  of  the  land  is  not  otherwise  specified.  The  con- 
tract gives  the  plaintiff  the  possession  of  the  land  from  its 
execution,  and  requires  him  to  pay  the  taxes  thereon  from 
that  time.  It  further  provides  that  when  payment  there- 
for is  fully  made,  as  aforesaid,  the  defendant  shall  convey 
the  land  to  plaintiff  by  deed  of  warranty. 

This  action  was  brought  to  recover  damages  for  the  en- 
tire breach  of  the  contract  by  the  defendant.  It  was  alleged 
in  the  complaint  that  two  days  after  the  execution  of  the 
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contract,  and  several  times  thereafter,  the  defendant  re- 
fused to  allow  the  plaintiff  to  enter  into  possession  of  the 
land,  and  that  the  defendant  has  failed  to  perform  the  stip- 
ulations on  his  part  contained  in  the  contract. 

There  was  a  controversy  on  the  trial  as  to  whether  the 
plaintiff  or  the  defendant  refused  to  execute  the  contract, 
or  whether  it  was  rescinded  by  mutual  consent.  The  jury 
found  for  the  plaintiff,  and  assessed  his  damages  at  $500. 
By  so  finding  they  necessarily  found  that  the  defendant 
rescinded  the  contract  without  the  consent  of  the  plaintiff. 
It  is  unnecessary  to  state  the  testimony.  The  rulings  of 
the  court  on  the  trial  are  stated  in  the  opinion.  The  de- 
fendant appeals  from  a  judgment  against  him  pursuant  to 
the  verdict. 

For  the  appellant  there  was  a  brief  by  G.  0.  PrenHsSy 
attorney,  and  BleehrrKm^  TowrteUoUe  dk  BloommgdaU^  of 
counsel,  and  oral  argument  by  F.  A.  Bloommgddle. 

For  the  respondent  there  was  a  brief  signed  by  Winter^ 
Ikch  <&  Winter^  and  oral  argument  by  John  J.  Each. 

Lyon,  J.  On  this  appeal  it  is  only  necessary  to  consider 
the  question  litigated  on  the  trial  as  to  the  measure  of  dam- 
ages. The  court  charged  the  jury,  in  substance,  that  the 
true  measure  of  damages  was  the  difference  between  the 
expense  of  raising  the  five  crops  of  oats,  together  with 
the  amount  of  taxes  plaintiff  agreed  to  pay,  and  the  aggre- 
gate values  of  the  300  acres  of  land,  the  use  of  200  acres 
thereof,  and  the  fire-wood  which  plaintiff  would  have  been 
entitled  to  take  therefrom  had  he  gone  into  possession  of 
the  land ;  that  is  to  say,  on  one  side  of  the  account  the  jury 
were  directed  to  place  the  value  of  the  land,  the  value  of  its 
use,  except  the  100  acres,  and  the  value  of  such  fire-wood, 
and  on  the  other  side  of  the  account  they  were  directed  to 
place  the  probable  cost  of  raising  and  delivering  the  oats, 
and  the  amount  of  taxes  the  plaintiff  would  have  to  pay 


Digitized  byVjOOQlC 


622         SUPREME  COURT  OF  WISCONSIN.        Vol. 
Muenchow  vs.  Roberts. 

under  the  contract ;  and  they  were  instructed  that  if  such 
values  of  the  land,  the  use  thereof,  and  the  fire-wood,  ex- 
ceeded the  cost  of  raising  and  delivering  the  oats  and  the 
amount  of  such  taxes,  the  difference  was  the  measure  of 
plaintiffs  damages,  if  he  was  otherwise  entitled  to  recover. 

The  plaintiff  is  entitled  to  recover,  if  at  aU,  the  value  of 
his  bargain.  The  true  measure  of  such  value  is  the  value 
of  the  land  the  defendant  contracted  to  sell  to  him,  esti- 
mated at  the  time  the  contract  was  broken,  less  what  the 
plaintiff  agreed  to  pay  therefor.  This  is  the  general  rule  in 
this  state  in  an  action  by  a  purchaser  to  recover  damage 
for  the  breach  of  an  executory  contract  to  sell  either  real 
or  personal  property,  where  no  part  of  the  consideration 
has  been  paid.  Sail  v.  Ddajplainey  5  Wis.  206 ;  HiU  v. 
Chi;pm(m^  59  Wis.  211.  There  may  be  exceptions  to  this 
rule,  but  we  do  not  think  this  case  is  within  any  of  them. 
It  must  be  held  that  the  case  is  governed  by  the  general 
rule  above  stated.  If  the  purchase  price  equals  or  exceeds 
the  value  of  the  thing  purchased,  the  purchaser  can  only 
recover  nominal  damages. 

The  court  authorized  the  jury  to  assess  damages  on  the 
basis  not  only  of  the  value  of  the  land,  but  the  value  of  the 
use  of  200  acres  thereof,  and  the  plaintiff's  right  to  take 
fire-wood  therefrom,  we  suppose,  for  the  period  of  five 
years.  This  was  error.  The  value  of  the  use  of  the  land, 
which  includes  the  right  to  take  fire-wood  therefrom,  is  an 
element  which  enters  into  any  correct  estimate  of  the  value 
of  the  land  itself,  and  enhances  such  value.  So  when  the 
value  of  the  land  is  ascertained,  it  includes  the  value  of  the 
use  of  the  land  for  all  purposes.  Adding  any  sum  thereto 
for  the  use  of  the  land  necessarily  increases  the  plaintiff's 
damages  beyond  the  limits  of  the  rule.  For  this  error 
there  must  be  a  new  trial.     ^ 

On  the  same  principle  the  taxes  should  not  be  included 
with  the  cost  of  raising  the  oats,  to  reduce  damages. 
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We  think  the  court  was  correct  in  holding  that  the  con- 
tract price  for  the  land  was  the  necessary  expenses  of  rais- 
ing the  five  crops  of  oats  and  delivering  the  same  to  the 
defendant  pursuant  to  the  contract. .  The  contract  names 
no  price  for  the  oats,  and  does  not  call  for  the  delivery  of 
any  specified  quantity  or  quality.  The  defendant  took  the 
whole  risk  of  price,  quantity,  and  quality,  the  plaintiff  only 
binding  himself  to  raise  and  deliver  the  crops.  We  think 
the  plaintiff  would  not  have  been  the  owner  of  the  oats  be- 
fore delivery,  had  the  contract  been  executed,  but  that  the 
title  thereto  would  always  have  been  in  the  defendant,  who 
could  have  held  the  same  against  the  plaintiff,  his  vendee, 
or  creditors.  If  this  view  is  correct,  it  seems  quite  clear 
that  plaintiff  did  not  agree  to  pay  for  the  land  in  oats,  but 
in  labor  and  services  to  be  employed  in  the  raising  of  the 
oats  for  defendant  on  land  to  which  the  defendant  retained 
the  legal  title  as  security  for  the  performance  of  the  con- 
tract. We  are  satisfied  that  such  is  the  substance  and  legal 
effect  of  the  contract,  although  it  is  conceded  that  language 
is  employed  therein  upon  which  a  plausible  argument  to 
the  contrary  may  be  framed. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded  for  a  new  trial 


WmnNG,  Eespondent,  vs.  Thb  Town  of  Millston,  Appel- 
lant. 
September  fS  — October  IJ^  1890. 

(7)  Defective  hightoay:  Notice  of  injury,  how  given,  (f)  Sufficiency  of 
description  of  place  and  defect,  (3)  ContribiUory  negligence:  In- 
etructionetojury.  (4)  Second  injury  as  consequence  of  first  (S)New 
trial 

"L  The  giving  of  the  notide  of  an  injury  caused  by  a  defective  highway 
in  a  town,  required  by  sec.  1889,  R  S.,  is  sufficiently  proved  by  show- 
ing that  it  was  received  by  the  proper  officer  within  the  statutory 
time  and  filed  by  him  with  the  town  clerk. 
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2.  A  notioe  stiiiting  that  J.  W.  "was  injured  by  being  thrown  from  a 
wagon  on  the  main  highway  on  section  2,  town  20  nortii,  of  range 
2  west^  at  a  point  where  said  road  turns  and  runs  due  north,  and 
where  said  road  goes  over  a  hill  or  bluff;  that  said  injuiy  was 
caused  by  a  hole  being  washed  in  the  road,  so  that  in  descending 
the  hill,  going  south,  the  wagon  plunged  off  from  a  stone  table  into 
said  washout," — is  heM  sufficiently  to  describe  the  place  where  tiie 
accident  happened  and  the  defect  in  the  highway  which  caused  it 

8.  The  refusal  to  give  special  instructions  on  the  subject  of  contributoiy 
negligence  is  held  not  to  have  been  error  where  such  instructions 
were  in  the  nature  of  an  argument  based  upon  some  of  the  evidence^ 
and  the  generaJ  charge  contained  a  full  and  fair  statement  of  tiie 
law. 

4.  In  an  action  against  a  town  for  the  breaking  of  a  leg  caused  by  a  de- 
fective highway,  it  appeared  that  the  plaintiff,  after  having  so  far 
recovered  as  to  be  about  on  crutches,  had  his  leg  broken  a  second 
time  by  the  overturning  of  a  buggy  in  which  he  was  riding.  Heid, 
that  if  the  leg  would  not  have  been  so  broken  but  for  its  weakened 
and  impaired  condition  due  to  the  previous  breaking,  and  if  the 
plaintiff  was  not  chargeable  with  any  negligence  in  respect  theretc^ 
he  could  recover  for  such  second  breaking  as  one  of  the  natural 
consequences  of  the  first 

6.  An  order  denying  a  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  will  not  be  reversed  where  such  evidence  is 
merely  cumulative  and  mighty  with  proper  diligence^  have  been 
produced  on  the  trial 

APPEAL  from  the  Circuit  Court  for  Jackson  County. 

The  opinion  states  the  case. 

For  the  appellant  there  was  a  brief  signed  by  JSleekman, 
TourtdoUe  d&  Bloomingdale^  attorneys,  and  C.  G.  Pope^  of 
counsel,  and  the  cause  was  argued  orally  by  A.  E.  Bleek- 
mem  and  F.  A,  BloomvngddLe.  They  contended,  i/nUfr  oiws 
that  it  was  error  to  refuse  the  first,  second,  fourth,  and  fifth 
special  instructions,  asked  by  the  defendant,  on  the  subject 
of  contributory  negligence.* 

1  These  instructions  were  as  f  oUows : 

**  First,  If  you  believe  the  testimony  of  the  plaintiff  and  his  wit- 
nesses as  to  the  nature  and  character  of  the  insufficiency  and  want  of 
repair  of  the  highway  in  question  at  the  time  of  the  injuiy  of  the  plaintiff 
on  the  28th  day  of  September,  1888,  and  if  you  furtiher  believe  thatitwM 
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For  the  respondent  there  was  brief  by  James  (yif^&iU  and 
Oearge  K  Waldc^  and  oral  argument  by  Mr.  (yif^eiU. 

Tatloe,  J.  This  action  was  brought  to  recover  damages 
for  an  injury  received  upon  a  highway  in  the  defendant 
town,  the  plaintiflf  alleging  that  his  injury  was  caused  by  a 
defect  in  such  highway.  The  plaintiff  recovered  judgment 
in  the  trial  court,  and  the  defendant  town  appeals  to  this 
court.  The  errors  alleged  are  (1)  that  the  plaintiff  failed  to 
prove  that  he  had  given  notice  of  his  injury  to  the  supervis- 
ors of  the  town,  as  required  by  sec.  1339,  R.  S. ;  (2)  because 
the  appellant  alleges  that,  upon  all  the  evidence  in  the  case, 
it  was  conclusively  shown  that  the  plaintiff  was  guilty  of 
negligence  which  contributed  to  his  injury;  (8) for  refusing 
instructions  asked  by  the  defendant,  and  for  erroneously 

not  consistent  witih  reasonable  care  upon  the  part  of  the  plaintifit  to  drive 
over  the  precipice  or  insufficiency  in  said  road  with  a  team  of  four  horses, 
one  span  of  which  was  a  runaway  span,  hitched  to  a  wagon  containing 
a  cord  of  oak  wood,  the  plaintiff  sitting  upon  said  wood,  with  his  feet 
hanging  down  in  front  of  the  load,  then  and  in  tiiat  case  you  must  find 
for  the  defendant 

''Second,  J£  you  believe,  from  all  the  testimony  in  this  case,  that  the 
plaintiff  was  chargeable  with  a  slight  want  of  ordinary  care  in  his  con- 
duct at  the  time  of  the  injury  complained  of,  then  and  in  that  case  you 
must  find  for  the  defendant,  even  though  you  beUeve,  from  the  testi- 
mony, said  defendant  was  guilty  of  gross  negligence,  no  matter  how 
gross,  upon  its  part^  in  not  repairing  the  highway  where  the  accident 
occurred;  unless  you  also  believe,  from  the  testimony,  that  the  negU- 
genoe  of  the  defendant  was  so  gross  that  you  infer  it  was  wilful  or  ma- 
licious." 

**  Fomih.  11  the  jury  believe  from  the  evidence  tiiat  at  the  time  the 
accident  happened  the  plaintiff  was  driving  a  team  of  four  horses* 
hitched  to  a  wagon  loaded  with  cord-wood;  that  the  two  wheel  horses 
were  a  runaway  team ;  that  one  of  the  front  stakes  in  the  rack  that  held 
the  cord-wood  on  the  wagon  was  a  weak  and  insufficient  stake  for  the 
purposes  for  which  it  was  used ;  that  the  plaintiff  was  seated  on  the  top 
of  the  load  of  cord-wood,  with  his  legs  and  feet  hanging  down  in  front 
of  the  load;  that  while  driving  said  team,  with  said  stake  in  said  rack, 
Beated  in  said  position,  he  drove  off  a  stone  table  into  a  hole  in  the  de- 
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instructing  the  jury;  and  (4)  the  refusal  to  grantane^r 
trial  on  the  ground  of  newly  discovered  evidence. 

Two  objections  are  made  to  the  notice  — firsty  that  it  was 
not  properly  served  on  one  of  the  supervisors  of  the  town, 
as  required  by  the  statute ;  and,  second,  that  the  notice  does 
not  describe  the  place  where  the  accident  happened  with 
sufficient  particularity.  The  following  is  a  copy  of  the 
notice  given : 

^'John  Wieting  against  the  Town  of  MiUMon.  To  the  chair- 
man of  the  town  of  Millston:  You  will  please  take  notice 
that  on  the  28th  day  of  September,  1888,  John  Wieting  vi2A 
injured  by  being  thrown  from  a  wagon  on  the  main  highway 
on  section  2,  town  20  north,  of  range  2  west,  at  a  point 
near  where  said  road  turns  and  runs  due  north,  and  where 
said  road  goes  over  a  hill  or  bluflf ;  that  said  injury  was 
caused  by  a  hole  being  washed  in  the  road,  so  that  in  de- 
scending the  hill,  going  south,  the  wagon  plunged  off  from 

fendant's  road,  eighteen  to  twenty  inches  deep,  extending  across  tiie 
traveled  track  of  the  road,  which  hole  he  had  knowledge  of  from  his 
own  oheervation, —  then  I  charge  the  jury,  as  a  matter  of  law,  that  the 
plaintiff  would  be  guilty  of  contributory  negligence  and  cannot  recover, 
and  the  jury  will  find  for  the  defendant 

"  Fiftlu  If  the  jury  believe  from  the  evidence  that  the  plaintiff,  by  his 
own  negligence,  directly  contributed  in  any  degree  to  the  injury  sued  for, 
they  will  find  for  the  defendant;  as,  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  was  driving  a  team  of  four  horses,  hitched  to  a 
wagon  loaded  with  cord- wood,  down  the  hill  in  question ;  tiiiat  the  two 
wheel  horses  were  a  runaway  team ;  that  one  of  the  front  stakes  in  the 
rack  that  held  the  cord-wood  on  the  wagon  was  a  weak  and  insufficient 
stake  for  the  purpose  for  which  it  was  used ;  that  plaintiff  was  seated  on 
the  top  of  the  load,  with  his  legs  and  feet  hanging  down  in  front  of  tiie 
load ;  that  the  plaintiff,  while  so  driving,  drove  off  a  stone  taUe  in  the 
road  into  a  hole  next  to  the  stone  table,  eighteen  to  twenty  inches  de^ 
extending  across  the  traveled  track  of  the  road,  which  hole  the  plamtiff 
had  knowledge  of  from  his  own  observation ;  and,  if  the  jury  behere 
from  such  evidence  that  the  plaintiff  in  so  doing  directly  contribated  in 
any  d^;ree  to  the  injury  sued  for, — then  the  jury  will  find  for  the  de- 
fendant"— Rep. 
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a  stone  table  into  said  washout ;  and  that  satisfaction  is 
claimed  from  said  town  of  MHUton.  Dated  November  17, 
1888." 

The  evidence  shows  that  this  notice  was  delivered  by  the 
plaintiflPs  attorney  to  one  Bauml  to  be  served  on  Mills,  the 
chairman  of  the  town;  that  Bauml  left  this  notice  with 
Frost  to  hand  to  MUls.  The  evidence  further  shows  that 
Mills  received  the  notice  within  ninety  days  after  the  acci- 
dent happened,  and  that  he  filed  the  same  in  the  office  of 
the  clerk  of  the  board  within  said  time.  This,  we  think,  is 
sufficient.  The  statute  simply  requires  that  a  notice  in 
writing,  signed  by  the  party,  his  agent  or  attorney,  shall  be 
given  to  one  of  the  supervisors  of  the  town  within  the  ninety 
days.  The  evidence  shows  that  the  attorney  of  the  plaintiff 
made  out  the  notice,  signed  the  same,  and  that  it  was  given 
to  Frost  with  instructions  to  hand  it  to  Mills,  the  chairman 
of  the  town ;  and  afterwards,  and  within  the  ninety  days, 
it  came  to  the  possession  of  Mills,  and  he  filed  the  same 
with  the  town  clerk.  The  object  of  the  sto^tute  is  accom- 
plished ;  the  proper  officer  of  the  town  gets  the  notice  re- 
quired, within  the  statutory  time,  and  he  recognizes  the 
notice  as  coming  to  him  in  his  official  capacity,  by  filing  it 
with  the  clerk  of  the  town.  The  manner  of  giving  the  no- 
tice is  not  prescribed  by  the  statute.  We  think  the  notice 
was  properly  given.  See  Ooldaworthy  v.  Linden^  75  Wis. 
24;  Wade,  Notice,  §§  829,  1337,  1342. 

We  are  also  6f  the  opinion  that  the  notice  sufficiently  de- 
scribed the  place  where  the  accident  happened  as  well  as 
the  defect  in  the  highway  which  caused  the  accident.  It 
describes  the  place  as  being  "  on  the  main  highway  on  sec- 
tion 2,  town  20  north,  of  range  2  west,  at  a  point  near  where 
said  road  turns  and  runs  due  north,  and  where  said  road 
goes  over  a  hUl  or  bluff."  It  is  said  that  describing  the  road 
as  on  section  2,  etc.,  is  not  sufficient.  It  is  claimed  that  the 
section  2  mentioned  in  the  notice  means  section  2  in  said 
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town  of  Millston.  The  evidence  shows  there  was  such  a  sec- 
tion 2  in  said  town,  and  that  there  was  a  main  highway  on 
said  section  2  in  said  town,  and  that  said  highway  runs  over  a 
hill  or  bluflf  in  its  course  through  said  section  2,  and  that,  at 
a  point  near  where  said  highway  turns  north,  the  accident 
happened.  If  the  accident  happened  where  the  testimony 
of  the  plaintiff  claims  it  did,  there  can  be  no  doubt  as  to  the 
sufficiency  of  the  description  of  the  place  in  the  notice.  It 
is  also  urged  that  the  notice  does  not  sufficiently  describe 
"  the  insufficiency  or  want  of  repair  which  occasioned  the 
accident."  The  description  of  the  insufficiency  in  the  high- 
way is  the  same  as  that  which  the  plaintiff's  evidence  tended 
strongly  to  prove  on  the  trial.  It  is  clear  the  town  author- 
ities were  not  in  any  way  misled  by  any  insufficient  descrip- 
tion in  the  notice  of  the  cause  of  the  accident.  We  think 
there  can  be  no  question  but  that  the  learned  trial  judge 
was  right  in  holding  the  notice  sufficient  in  all  respects, 
jpqpper  v.  Wheatlandy  59  Wis.  628,  and  cases  cited  in  the 
opinion  in  that  case. 

It  is  urged  by  the  learned  counsel  for  the  appellant  that 
the  court  should  have  nonsuited  the  plaintiff,  or  have  di- 
rected a  verdict  for  the  defendant,  for  the  reason,  as  they 
claim,  that  the  evidence  clearly  establishes  contributory 
negligence  on  the  part  of  the  plaintiff.  Without  citing  the 
evidence  given  on  the  trial,  we  are  very  clear  that  the  evi- 
dence does  not,  as  a  question  of  law,  show  contributory 
negligence  on  the  part  of  the  plaintiff.  Probably  there 
was  evidence  in  the  case  which,  if  believed  by  the  jury, 
would  have  justified  them  in  finding  that  the  plaintiffs 
negligence  contributed  to  the  accident ;  but,  upon  the  whole 
evidence,  it  was  clearly  a  question  of  fact  for  the  jury,  and 
Uot  of  law  for  the  court. 

The  learned  counsel  for  the  appellant  also  assign  as  error 
the  refusal  of  the  court  to  give  several  special  instructions 
requested  by  them  upon  the  subject  of  contributory  negli- 
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gence  on  the  part  of  the  plaintiflf.  We  have  read  the  in- 
structions given  to  the  jury  upon  that  question,  and  we  are 
satisfied  that  the  learned  circuit  judge  submitted  the  ques- 
tion of  the  contributory  negligence  of  the  plaintiff  with  a 
full  and  fair  statement  of  the  law  upon  that  subject,  and 
that  the  learned  judge  did  not  err  in  refusing  to  give  the 
special  instructions  asked.  These  instructions  are  more  in 
the  nature  of  an  argument  based  upon  some  of  the  evidence 
given  on  the  trial,  and  from  which  it  is  claimed  contributory 
negligence  was  established,  than  of  a  legitimate  statement 
of  the  law  on  the  subject  of  such  negligence.  We  think  the 
case  was  fairly  submitted  by  the  learned  judge,  and  that 
the  defendant  was  not  prejudiced  by  the  refusal  of  the  court 
to  give  th3  sp3cial  instructions  requested. 

After  verdict,  a  motion  was  made  for  a  new  trial,  upon 
the  minutes  of  the  court,  for  the  reasons  urged  in  this 
court  for  a  reversal  of  the  judgment.  This  motion  was 
overruled  by  the  court,  and  thereafter  the  defendant  moved 
for  a  new  trial  upon  the  ground  of  newly  discovered  evi- 
dence. This  motion  was  also  overruled,  and  defendant  ex- 
cepted, and  alleges  such  refusal  of  the  court  to  grant  a  new 
trial  as  error  for  which  the  judgment  should  be  reversed. 
It  appeared  on  the  trial  that,  after  the  plaintiff  had  partially 
recovered  from  the  injuries  received  by  him  at  the  time  ot 
the  accident,  he  received  a  further  injury  by  being  thrown 
from  a  buggy  in  which  he  was  riding  in  the  night-time  with 
one  of  his  neighbors;  and  a  question  arose  on  the  trial 
whether  the  plaintiff  was  entitled  to  enhanced  damages 
by  reason  of  the  second  injury.  Upon  that  question,  the 
learned  circuit  judge  instructed  the  jury  at  considerable 
length,  and,  as  we  think  after  reading  the  instructions  care- 
fully, in  strict  accordance  with  the  law.  As  this- .question  is 
a  matter  of  importance  in  this  case,  and  perhaps-  c^  interest 
to  the  public,  we  insert  the  instructions  at  length  given  by 
Vol.77  — 84 
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the  learned  trial  judge  upon  this  point  in  the  case.    He 
said: 

"  The  plaintiffs  attorney  asks  a  special  instruction  with  re- 
gard to  the  second  breaking  of  his  leg.  The  evidence  shows 
that  his  leg  was  broken  a  second  time  after  it  so  knit  to- 
gether that  the  man  went  around  on  crutches,  and  was  at 
NeillsviUe.  Now,  I  have  already  instructed  you  that  he  is 
entitled  to  recover  for  his  loss  or  damages  which  were  oc- 
casioned by  this  accident  upon  that  highway.  Now,  this 
accident  upon  the  highway  broke  his  leg.  The  leg  had  knit 
together,  but  was  not  entirely  well  at  the  time  of  the  sec- 
ond accident.  Now,  the  law  does  not  require  that  a  man 
who  has  received  such  an  injury  shall  lie  upon  his  bed  until 
his  injuries  are  perfectly  restored.  He  has  a  right  to  get 
upon  his  crutches,  and  to  be  out  doors,  and  to  ride  in  a 
wagon,  as  soon  as  it  is  reasonably  safe  and  prudent  for  him 
to  do  so ;  and  if,  by  doing  so,  another  accident  happens  to 
him,  which  would  not  have  happened  except  for  the  first 
accident,  the  first  accident  would  be  the  cause  of  the  dam- 
age which  he  receives.  Now,  appl3ring  it  to  this  case,  this 
man  was  upon  crutches.  He  was  able  to  be  about  the  street 
some,  and  was  visiting  at  Neillsville  with  a  friend  of  his, 
and  in  riding  home  the  buggy  was  overturned  and  his  limb 
broken.  Now,  the  evidence,  as  it  stands  before  you,  per- 
haps does  not  show  very  clearly  whether  there  was  any  new 
cause  there  which  would  have  broken  a  sound  limb,  or 
whether  the  fact  that  it  was  broken  by  this  overturning 
was  due  to  the  fact  that  the  limb  was  weakened  and  im- 
paired by  the  previous  accident.  So  I  think  that  if  it  should 
be  true  that  his  being  at  the  place  that  he  was  in  this  buggy 
was  not  negligence,  if  it  was  a  thing  he  might  do  with  rea- 
sonable safety,  and  if  there  was  no  negligence  on  his  part 
or  the  part  of  the  driver  of  the  team  with  whom  he  was 
riding,  which  caused  the  oversetting  of  the  wagon,  and  if 
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there  was  no  cause  at  the  time  of  the  oversetting  which 
would  have  broken  his  leg,  except  from  this  weakened  and 
impaired  condition  from  the  previous  accident,  then  I  think 
it  would  be,  in  contemplation  of  law,  one  of  the  conse- 
quences of  the  previous  accident  which  broke  it  the  second 
time ;  but  this  would  not  be  true  at  all  if  it  was  negligence 
for  him  to  be  where  he  was  riding  in  his  wagon,  or  if  either 
he  or  the  man  who  drove  his  team  was  negligent,  and  their 
negligence  caused  this  oversetting  of  the  wagon  and  the 
breaking  of  the  leg,  under  circumstances  where  it  would 
not  have  broken  but  for  the  previous  injury.  So  you  will 
say  what  you  think  the  truth  is  in  regard  to  that.  If,  in 
that  fair  sense  that  I  have  tried  to  explain  to  you,  you 
think  the  second  break  was  really  a  natural  consequence  of 
the  first  injury  in  the  impaired  condition  of  the  leg,  and 
without  negligence  on  the  part  of  the  plaintiflF,  then  he 
would  be  entitled  to  recover  for  the  pain  and  suflferiug  it 
caused  him,  and  for  the  expense  of  being  cured  and  nursing 
through  the  prolongation  of  his  injury.  That,  I  think,  is 
what  is  right,  and  what  is  the  law  with  reference  to  that 
question." 

These  instructions,  we  think,  give  the  law  upon  this  sub- 
ject correctly.  See  Brown  v. ,  C,  M.  i&  St.  P.  i?.  Co.  54 
Wis.  342,  369;  Milwaukee  <&  St.  1\  R.  Co.  v.  KeUogg,  94 
U.  S.  475. 

It  is  urged  by  the  learned  counsel  that  the  town  where 
the  plaintiff  Was  thrown  from  the  buggy  might  have  been 
liable  for  that  injury  by  reason  of  some  defect  in  the  high- 
way at  that  place,  but  there  is  ho  evidence  in  the  case  tend- 
ing to  prove  that  there  was  a  defect  in  such  highway ;  and,  in 
the  afSdavits  made  to  support  the  motion  for  a  new  trial 
for  newly  discovered  evidence,  there  is  nothing  tending  to 
show  any  defect  in  such  highway. 

As  has  been  often  said  by  this  court,  the  granting  or  re- 
fusing of  a  motion  for  a  new  trial  upon  the  ground  of 
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newly  discovered  evidence  is  generally  a  matter  in  the  dis- 
cretion of  the  trial  judge,  and  his  decision  of  the  motion 
will  not  be  reversed*  except  in  extreme  cases.  When  the 
new  evidence  is  merely  cumulative,  this  court  will  not  re- 
verse the  order  of  the  court  denying  the  motion.  In  the 
case  at  bar,  all  the  evidence  claimed  to  be  newly  discov- 
ered is  merely  cumulative  and,  with  proper  diligence  on 
the  part  of  the  defendant,  might  have  been  produced  on 
the  trial  of  the  action.  We  must  hold  that  it  was  not  error 
to'refuse  to  grant  a  new  trial  in  this  case. 

By  the  CovH. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Joint  Fbeb  High  School  Disteiot,  etc.,  Appellant,  vs.  The 
Town  of  Geebn  Gbovb,  Respondent. 

September  26—  October  14, 1890. 

Joint  school  district:  Failure  of  toum  to  raise  its  share  of  expenses: 

Remedy. 

To  enforce  the  obligation  of  a  town  to  raise  by  taxation  its  share  of 
the  amount  required  for  the  support  of  a  joint  free  high  school,  the 
remedy  is  not  by  action  to  recover  such  share  as  a  claim  against 
the  town,  but  by  mandamus  to  compel  the  levy  and  collection  of 
the  tax. 

APPEAL  from  the  Circuit  Court  for  Clo/rk  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 

The  complaint  alleges,  in  effect,  that  prior  to  March,  1885, 
the  towns  of  Hull  and  Colby  were  duly  organized  towns 
adjoining  each  other,  the  former  in  Marathon  county,  and 
the  latter  immediately  west  of  it  in  Clark  county.  That  at 
the  annual  town  meeting  in  each  of  said  towns,  April  7, 
1885,  in  pursuance  of  due  notice  previously  given  by  the 
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supervisors  of  said  towns,  respectively,  a  resolution  was 
adopted  by  a  majority  of  the  electors  of  said  towns,  respect- 
ively, of  which  the  following  is  a  copy,  to  wit :  "  Eesolved, 
by  the  undersigned  supervisors  of  the  towns  of  Hull  and 
Colby,  that  the  said  towns  unite  in  establishing  and  main- 
taining a  free  high  school,  and  that  the  question  of  estab- 
lishing and  maintaining  the  said  free  high  school  aforesaid 
be  submitted  to  the  legal  voters  of  said  towns  for  adoption 
or  rejection  at  the  annual  town  meeting  to  be  held  on 
April  7,  A.  D.  1885."  That  said  votes  were  by  ballots, 
which  were  thereupon  canvassed  and  the  result  of  the  same 
duly  certified  to  the  clerk  of  each  of  said  towns,  April  14, 
1885.  That,  April  27, 1885,  at  an  election  duly  noticed  and 
held  for  that  purpose  by  the  qualified  electors  of  said  towns, 
officers  were  duly  elected  as  follows :  Clerk,  treasurer,  and 
director, —  and  the  same  constituted  the  free  high  school 
board  of  said  joint  free  high  school  district,  and  the  persons 
so  elected  duly  qualified  as  such  officers.  That  the  said 
joint  free  high  school  district  has  ever  since  kept  up  its  or- 
ganization as  such,  and  maintained  said  high  school  in  pur- 
suance of  the  objects  and  purposes  thereof.  That  on  or 
about  March  80,  1887,  the  said  town  of  Colby  was  divided, 
and  out  of  the  territory  constituting  the  westerly  portion 
thereof  was  created  the  town  of  Green  Ghrove^  and  which 
last-named  town  became  and  was  fully  orgaiiized,  April  5, 
1887,  and  ever  since  that  time  has  been  and  now  is  a  duly 
organized  and  incorporated  town  in  said  Clark  county. 
That  said  town  oi  Green  Grove  is  legally  liable  to  contribute 
to  and  for  the  support  of  said  high  school  in  the  proportion 
that  the  value  of  the  taxable  property  in  said  town  bears 
to  the  value  of  all  the  taxable  property  in  said  joint  school 
district.  That  the  said  high  school  board  met  and  deter- 
mined that  the  amounts  necessary  to  be  raised  in  the  dis- 
trict for  the  support  of  said  school  for  the  several  years, 
1887-88, 1888-89,  and  1889-90,  were  the  respective  sums, 
to  wit,  of  $2,000  for  the  first  year,  and  $1,250  each  for  the 
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seoond  and  third  years,  and  thereupon  certified  said  sev- 
eral amounts  together  with  the  proportionate  share  of  said 
amounts  to  be  raised  by  said  town  of  Green  Grove  for  each 
of  said  years,  to  wit,  $395.40  for  the  first  year,  $240  for  the 
second  year,  and  $236.50  for  the  third  year,  and  then  and 
there  caused  the  proper  certificate  of  the  board,  certifying 
the  same,  to  be  delivered  to  the  clerk  of  that  town  as  pro- 
vided by  law.     That  such  proportionate  share  was  in  each 
of  said  cases  ascertained  and  determined  according  to  the 
total  valuation  of  all  the  taxable  property  of  said  town  as 
equalized  by  the  town  board  of  review.     That  the  town 
clerk  of  said  Green  Grove  had  refused  and  n^lected  to  as- 
sess the  several  sums  so  certified,  or  any  of  said  sums,  on 
any  tax  roll  of  said  town  for  either  of  said  years,  although 
often  requested  so  to  do.     That  the  defendant  denies  all 
liability  for  the  support  of'  said  joint  district  school.    That 
a  statement  of  said  claim  was  made  and  filed  with  the  to\ni 
clerk  of  Green  Grove^  March  25,  1890,  to  be  by  the  said 
clerk  laid  before  the  board  of  audit  of  said  town  at  its  next 
annual  meeting.     That  more  than  ten  days  had  elapsed 
since  said  annual  town  meeting,  and  no  part  of  said  claim 
or  claims  had  been  allowed  by  the  electors  of  said  to\m 
meeting,  and  that  no  part  thereof  had  been  paid.    The 
complaint  demanded  judgment  for  the  aggregate  amount 
of  the  three  sums  so  apportioned  to  the  defendant,  to  wit, 
the  sum  of  $871.90,  with  interest  and  costs. 

To  that  complaint  the  defendant  interposed  a  general  de- 
murrer, which  was  sustained  by  the  court ;  and,  the  plaint- 
iflf  not  desiring  to  amend  the  complaint,  the  judgment  dis- 
missing the  complaint  was  entered  at  the  same  time  the 
.  demurrer  was  sustained.  From  that  judgment  the  plaintiff 
appeals. 

For  the  appellant  there  was  a  brief  by  i?.  B.  SdUer  and 
Cate^  Jones  cfc  SaTibomj  and  oral  argument  by  D.  Lloi/d 
Jones. 

James  (yj/eill,  for  the  respondent. 
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Cassodat,  J.  It  is  claimed  on  the  part  of  the  defendant 
that  when,  in  April,  1887,  the  township  of  Oreen  Grove  was 
created  and  organized  out  of  the  western  portion  of  the 
territory  which  had  previously  constituted  the  township  of 
Colby,  such  territory  as  was  thereupon  comprised  in  such 
new  town  ceased  to  be  a  portion  of  such  joint  free  high 
school  district,  and  hence  no  longer  was  obliged  to  contrib- 
ute to  the  support  of  such  high  school. 

The  statute  provides  for  the  formation  of  joint  common 
school  districts.  Sec.  415,  R.  S.  It  also  provides  that  every 
school  district  organized  pursuant  to  the  chapter  on  com- 
mon schools  shall  be  a  body  corporate  and  possess  the  usual 
powers  of  a  corporation  for  public  purposes.  Sec.  417,  R  S. 
Those  sections  both  existed  long  prior  to  the  statute  au- 
thorizing the  establishment  of  free  high  schools,  which  was 
not  enacted  until  1875.  Sec.  490,  S.  &  B.  Ann.  Stats.  Such 
sections,  therefore,  are  to  be  construed  as  a  continuation  of 
such  laws,  and  not  as  new  enactments.  Sec.  4985,  E.  S. ; 
Thompson  v.  MUwauhee^  69  "Wis.  494;  State  ex  rd.  Bergen- 
tJval  V.  BergerUhal,  72  Wis.  319.  The  statute  for  the  altera- 
tion of  joint  common  school  districts  by  boards  of  two 
towns  was  not  enacted  until  1882.  Sec.  419a,  S.  &  B.  Ann. 
Stats.  The  statute  relating  to  free  high  schools  provides 
that  "two  or  more  adjoining  toions  may  unite  in  establish' 
ing  (md  maiTdami/ng  any  such  high  schooL"  Sec.  491,  Id. 
The  statutes  also  provide  how,  and  the  conditions  upon 
which,  aid  may  be  obtained  from  the  state.  Sees.  491a, 
491J,  494-496,  Id. 

In  an  opinion  of  the  learned  state  superintendent  upon 
the  question  here  involved,  he  refers  to  the  fact  that,  while 
there  is  no  express  provision  in  the  statutes  for  the  discon- 
tinuance of  a  free  high  school,  yet  there  are  three  or  four 
indirect  ways  by  which,  under  the  sections  of  the  statute 
cited,  such  school  may  cease  to  be  a  free  high  school  in  any 
such  sense  as  to  entitle  it  to  participate  in  the  state  aid. 
He  then  maintains  that  such  joint  free  high  sch()ol  is  not, 
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under  the  statutes,  a  body  corporate,  but  can  only  be  main- 
tained, if  at  all,  through  the  agencies  of  the  towns  compos- 
ing the  same.  He  further  maintains  that  upon  the  creation 
of  the  defendant  town  it  ceased  to  be  any  part  of  said  joint 
free  high  school  district.  It  is  certain  that  the  statute  does 
not  expressly  declare  such  joint  free  high  school  district  to  be 
a  body  corporate.  If  it  be  so  at  all,  it  is  merely  by  implica- 
tion or  construction.  The  statute  provides  that  the  oflScers 
of  each  such  district  shall  be  a  director,  treasurer,  and  clerk, 
to  be  elected  at  the  annual  town  meeting  or  charter  election, 
but  is  silent  as  to  the  manner  of  proceeding  in  case  of  such 
election,  or  whether  the  election  is  to  be  by  one  or  more 
towns  or  the  territory  comprising  such  joint  free  high  school 
district.  Sec.  492,  S.  &  B.  Ann.  Stats.  The  statute  merely 
provides  that  the  high  school  board  and  the  officers  thereof 
shall  conduct  the  affairs  of  such  high  school  district  on  the 
same  general  plan  provided  for  school  districts,  and  have 
and  possess,  with  respect  to  such  high  school  district,  all 
the  powers,  including  such  as  may  be  conferred  by  vote  of 
a  district  meeting,  and  be  charged  with  all  the  duties  con- 
ferred and  imposed  on  the  district  officers  and  district  board 
of  a  school  district,  applicable  to  such  high  school  district. 
Sec.  493,  S.  &  B.  Ann.  Stats.  We  agree  with  the  state 
superintendent  that  our  free  high  school  system  "  is  crude, 
deficient,  and  complicated,  and  greatly  needs  revision;" 
and  we  have  referred  to  the  several  provisions  of  the  stat- 
utes for  the  very  purpose  of  calling  the  attention  of  the 
coming  legislature  to  the  matter.  The  view  we  have  taken 
of  this  case  makes  it  unnecessary  that  we  should  here  de- 
termine whether  the  plaintiff  is  a  body  corporate  with  the 
right  to  sue  or  not ;  nor  whether  in  case  it  be  such  body 
corporate  the  town  of  Green  Grove  is  included  in  it.  What 
is  here  said,  therefore,  will  be  upon  the  assumption  that 
the  plaintiff  is  a  body  corporate,  and  that  the  defendant 
town  constitutes  a  part  of  it. 
This  is  an  action  at  law,  pure  and  simple.    The  complaint 
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demands  a  money  judgment  and  nothing  more.  It  is  not 
based  upon  any  contract,  express  or  implied,  nor  upon  any 
tort.  The  whole  theory  of  the  complaint  is  that  certain 
officers,  and  particularly  the  town  clerk  of  the  defendant 
town,  had  neglected  and  refused  to  perform  their  official 
duty  in  the  matter  of  levying  and  collecting  the  defendant's 
proportionate  share  of  the  taxes  for  the  maintenance  and 
support  of  the  high  school  in  question  for  the  several  years 
named.  It  is  purely  a  question  of  law,  upon  the  facts 
stated,  whether  such  officer  or  officers  were  charged  with 
such  official  duty,  and  hence  required  to  perform  the  same. 
If  they  were  not,  then  the  plaintiff  is  whoUy  without  rem- 
edy. If  they  were,  then  mamdomius  is  the  only  effectual 
remedy  to  enforce  the  performance  of  such  official  duty. 
School  Dist.  No.  e  V.  School  Dist.  No.  i,  3  Wis.  333;  State 
ex  rel.  Or&way  v.  Smithy  11  Wis.  66 ;  State  ex  rd.  Van  Vliet 
V.  Wilsouy  17  Wis.  687;  Labette  Co.  CorarrCrs  v.  Motdtariy  112 
U.  S.  217;  JETarshmcm  v.  Knox  Co.  122  U.  S.  306;  Comm'rs 
V.  Loague^  129  U.  S.  493.  In  other  words,  the  facts  alleged 
do  not  present  a  case  calling  for  damages,  but  one,  if  at  all, 
calling  for  the  enforcement  of  an  official  duty.  The  learned 
counsel  for  the  plaintiff  contends  that,  if  the  plaintiff  has 
the  right  to  the  extraordinary  remedy  by  mcmdwrmiSy  then 
it  necessarily  has  the  milder  remedy  by  this  action  at  law ; 
but,  as  indicated,  the  facts  alleged  are  not  such  as  authorize 
a  money  judgment.  On  the  contrary,  and  upon  the  as- 
sumption indicated,  they  call  for  a  judgment  compelling  the 
officers  of  the  town  to  perform  their  official  duty.  Any- 
thing short  of  that  would  be  no  remedy. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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La  Flex,  Respondent,  vs.  Bubss,  Appellant. 

September  25  —  October  U,  1890. 

(1)  Hjurtnerthip,  what  constitittes.    (£)  Demand  not  due:  Pleading:  In- 
structions, 

1.  An  agreement  between  the  owner  of  standing  timbor  and  aDotiia; 

by  which  the  latter  is  to  cut  the  timber  into  cord-wood,  and  the 
owner  is  to  market  it  and  the  proceeds  are  to  be  divided  equally 
between  them,  does  not  make  them  partnera 

2.  In  an  action  to  recover  a  balance  alleged  to  be  due  upon  a  contract 

for  work  done,  the  answer  was  merely  a  gen^nl  deniaL  The  trial 
court  charged  the  jury,  in  effect,  that  the  plaintiff  might  recova*  all 
that  had  become  due  up  to  the  time  of  the  verdict^  for  the  woik 
done  before  the  commencement  of  the  action.  The  defendant  did 
not  ask  for  any  instruction  as  to  any  part  of  the  demand  which  he 
claimed  was  not  due  when  the  action  was  commenced.  Hdit  tiiat 
the  judgment  for  the  plaintiff  would  not  be  reversed. 

APPEAL  from  the  Circuit  Court  for  Clark  County. 

The  action  was  commenced  in  justice's  court,  May  9, 1888, 
to  recover  the  sum  of  $56.98  alleged  to  be  due  to  the  plaint- 
iff for  work  and  labor  in  chopping  wood  for  the  defendant 
in  the  winter  of  1887-88,  and  the  sum  of  $2.80,  the  alleged 
price  of  chickens  sold  and  delivered  by  the  plaintiff  to  the 
defendant.  The  complaint  alleged  that  said  sums  became 
due  prior  to  the  commencement  of  the  action.  The  answer 
was  a  general  denial. 

The  plaintiff  recovered  judgment  in  the  justice's  court, 
and  the  defendant  appealed  to  the  circuit  court.  The  cause 
came  on  for  trial  in  the  latter  court  on  December  5, 1889. 
The  defendant  objected  to  any  testimony  being  received  on 
the  ground  that  the  action  was  brought  to  recover  a  bal- 
ance of  an  unsettled  partnership  transaction,  for  which  no 
action  at  law  could  be  maintained.  The  objection  was  over- 
ruled. After  the  plaintiff  had  rested,  the  defendant  moved, 
upon  the  same  ground,  that  the  court  withdraw  from  the 
case  all  the  plaintiff's  claims  except  the  item  of  the  chickens. 
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The  motion  was  denied.  The  evidence  given  on  the  trial 
will  sufficiently  appear  from  the  opinion.  The  court  in- 
structed the  jury  to  "  ascertain  how  much  is  due  the  plaintiff 
for  all  the  chopping  he  did,  and  then  ascertain  how  much 
he  has  received  for  it,  and  if  there  is  a  balance  in  his  favor 
give  him  that  balance."  The  jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  $65.92. 

The  bill  of  exceptions  states  that  "  upon  the  coming  in  of 
said  verdict  the  defendant's  counsel  stated  to  the  court  that 
he  was  at  a  loss  to  know  why  the  court  had  charged  the 
jury  as  it  did,  and  had  not  submitted  to  them  to  find  how 
much  was  due  the  plaintiflf,  if  anything,  at  the  commence- 
ment of  the  action.  Whereupon  the  court  stated  that  the 
court  had  charged  in  the  manner  it  did  for  the  reason  that 
the  defendant  had  not  pleaded  in  abatement  that  the  debt 
or  demand  was  not  all  yet  due,  and  that  the  plaintiflf  w^s 
entitled  to  receive  all  that  had  become  due  upon  the  same 
contract,  for  the  same  breach,  up  to  the  time  of  verdict. 
To  which  the  defendant's  counsel  urged  that  the  case  had 
been  tried  and  argued  to  the  jury  without  any  objection 
having  been  made  that  the  answer  did  not  plead  in  abate- 
ment that  the  debt  was  not  yet  all  due." 

A  motion  for  a  new  trial  was  denied,  and  from  the  judg- 
ment entered  on  the  verdict  the  defendant  appealed. 

James  O^IfeiUy  for  the  appellant,  contended,  inter  aliay 
that  it  was  error  to  permit  the  plaintiflf  to  state  that  there 
was  due  him,  at  the  commencement  of  the  action,  between 
$50  and  $60.  This  was  a  mere  conclusion,  not  a  statement 
of  fact.  1  Thomp.  Trials,  sees.  317, 381 ;  White  v.  Stoner,  18 
Mo.  App.  540 ;  Smith  v.  Young^  26  id.  575,  578 ;  Kauffman 
V.  jSaboock,  67  Tex.  241 ;  Moreh<ruse  v.  Mathews,  2  N.  Y. 
514;  Lineoln  v.  S.  &  S.  R.  Co.  23  Wend.  425;  Nai^nan  v. 
Wdlsy  17  id.  136;  T(mng  v.  Cureton,  87  Ala.  727;  Bain  v. 
Oushman,  60  Vt.  343.  The  action  should  have  been  dis- 
missed because  brou^t  to  recover  what  was  in  fact  the 
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balance  of  an  unsettled  partnership  account.  Story,  Partn. 
sec.  2 ;  GUhank  v.  Stephemoriy  31  Wis.  592 ;  Fail  v.  McRee^ 
36  Ala.  61;  AUen  v.  Davis^  13  Ark.  28;  Musier  v.  Trump- 
hour,  5  Wend.  274;  Tolford  v.  Tolford,  44  Wis.  547.  The 
charge  to  the  jury  was  erroneous.  There  was  no  contract 
by  defendant  to  pay  plaintiff  anything  until  the  money 
was  received  by  him.  After  it  was  received  the  plaintiff, 
upon  demand,  could  maintain  an  action  for  money  had  and 
received  but  not  for  work  and  labor.  Hitchings  v,  MU, 
12  Gray,  449 ;  Fail  v.  McHee,  13  Ark.  28.  It  was  not  nec- 
essary to  plead  that  the  debt  was  not  due.  If  there  was  a 
subsisting  indebtedness  to  become  due,  it  might  be  neces- 
sary to  plead  in  abatement.  But  there  was  no  indebted- 
ness and  no  cause  of  action  whatever  as  to  the  wood  not 
disposed  of.  It  being  alleged  in  the  complaint  that  the  sum 
named  "  became  due  prior  to  the  commencement  of  this  ac- 
tion," that  allegation  is  properly  covered  by  the  general 
denial.  Pomeroy,  Eemedies,  sec.  672 ;  Quin  v.  lioydy  41 
N.  T.  349;  MilleU  v.  Eayford,  1  Wis.  411.  The  case  hav- 
ing been  tried  on  the  issue  whether  anji:hing  was  due  at 
the  commencement  of  the  action,  without  objection,  the 
court  should  have  considered  the  answer  as  amended.  Bm- 
era  v.  Thoinas,  62  Wis.  480. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  R.  B.  Salter. 

Cole,  C.  J.  We  think  there  was  no  error  in  the  trial 
court  holding  that  the  arrangement  between  the  parties  to 
this  suit  about  cutting  and  marketing  the  cord-wood  did  not 
make  them  partners  in  that  business.  It  seems  that  the 
defendant  owned  land  upon  which  there  was  standing  tim- 
ber. He  and  the  plaintiflf  entered  into  this  arrangement. 
The  latter  was  to  cut  the  timber  into  cord-wood,  and  the 
former  was  to  haul  the  cord-wood  into  market  at  coal  kilns, 
and  the  money  which  was  received  from  the  cord-wood  was 
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to  be  divided  equaUiy  between  them.  The  arrangement 
was  simply  a  mode  of  measuring  the  compensation  of  the 
plaintiff  for  cutting  the  wood.  In  other  words,  he  was  to 
receive  one  half  of  the  money  which  the  wood  sold  for,  as 
a  reward  for  his  labor  in  cutting  it.  This  did  not  constitute 
a  partnership  as  between  the  parties,  and  none  was  intended. 
The  plaintiflf  did  not  own,  or  have  any  title  in,  the  cord- 
wood  after  it  was  cut.  He  could  not  control  it  or  sell  it ; 
but,  when  it  was  sold,  he  was  to  receive  one  half  of  the  pro- 
ceeds as  compensation  for  his  services  in  cutting  it.  There 
was  really  no  community  of  interests  or  sharing  of  profits 
or  losses  in  the  adventure.  Whether  one  half  of  the  pro- 
ceeds would  pay  the  plaintiff  good  wages  for  the  cutting  of 
the  wood,  or  would  pay  the  defendant  for  his  timber  and 
expenses  of  hauling  it  to  the  coal  kilns,  was  a  matter  in 
which  the  other  party  had  no  concern.  We  think  the  evi- 
dence shows  that  the  agreement  was  that  the  cord-wood 
was  to  be  hauled  away  by  the  defendant,  and  marketed 
within  a  reasonable  time  after  it  was  cut,  and  the  proceeds 
divided  between  the  parties.  But  there  was  to  be  no  shar- 
ing in  profits  and  losses  in  the  business,  no  community  of 
interests  in  the  profits  as  such,  which  is  the  principal  cri- 
terion of  a  partnership ;  but  at  most  it  was  a  mere  arrange- 
ment by  which  the  plaintiff  was  to  obtain  compensation  for 
his  labor  and  services  or  his  wages  for  cutting  the  cord- 
wood.  Ford  V.  Smith,  27  Wis.  261 ;  Nicholcma  v.  ThidgeSy 
50  Wis.  492,  and  cases  of  that  kind,  go  upon  this  principle : 
That  where  a  man  stipulates  that,  as  a  reward  for  his  labor, 
he  shall  receive  a  given  sum,  even  in  proportion  to  the 
quantum  of  the  profits,  this  will  not  necessarily  make  him  a 
partner  in  the  business. 

In  GHhomk  v.  SU^henson,  31  Wis.  692,  there  was  an  un- 
derstanding between  the  parties  that  each  was  to  furnish  a 
horse  for  breaking  lands  of  other  persons ;  that  the  plaintiff 
was  to  do  all  the  work,  and  the  defendant  pay  all  the  ex- 
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penses,  and  the  money  earned  was  to  be  divided  equally;  it 
was  held  to  oonstitute  a  partnership,  because  the  business 
was  to  be  done  at  the  joint  expense  of  the  respective  par- 
ties. But  there  was  nothing  of  the  kind  in  this  case;  henc« 
there  was  no  ground  for  holding  that  the  action  was  brou^t 
to  recover  the  balance  of  an  unsettled  partnership  account. 
It  was  brought  to'  Recover  the  stipulated  wages  for  cutting 
a  quantity  of  cord* wood.    This  is  very  plain. 

It  is  said  the  court  erred  in  allowing  the  plaintiff  to  state 
how  much  was  due  him.  He  testified  as  to  how  many 
cords  he  had  cut  under  the  arrangement,  and  what  he  was 
to  be  paid,  and  the  quantity  hauled  away.  He  bad  had 
dealings  with  the  defendant,  had  received  supplies,  and  he 
stated  generally  the  balance  due  him  on  account.  The  ci^ 
ouit  court  directed  the  jury  to  find  from  the  evidence  how 
much  was  due  the  plaintiff  for  all  the  wood  he  had  chopped, 
and  to  ascertain  how  much  he  had  received  for  his  work, 
and,  if  there  was  a  balance  in  his  favor,  to  give  him  the 
amount  of  that  balance.  .  The  parties  were  sworn  in  the 
case,  and  testified  fully  about  the  original  agreement  and 
as  to  the  state  of  the  accounts  between  them.  The  plaint- 
iff was  an  illiterate  man,  and  the  accounts  between  the 
parties,  so  far  as  there  were  any,  were  mainly  kept  by  the 
defendant.  It  is  said  there  was  no  evidence  that  anything 
was  due  the  plaintiff  when  the  suit  was  commenced.  We 
do  not  so  understand  the  testimony.  The  evidence  is  en- 
tirely clear  and  satisfactory  that  the  plaintiff  had  cut  more 
wood  than  he  had  been  paid  for.  True,  according  to  the 
contract,  the  defendant  was  to  pay  the  plaintiff  his  portion 
of  the  money  as  he  marketed  the  wood,and  it  is  probably 
a  fact  that  he  had  not  hauled  and  sold  all  the  wood  the 
plaintiff  had  chopped  when  the  action  was  commenced,  but 
the  evidence  shows  that  the  plaintiff  had  frequently  re- 
quested him  to  haul  the  wood  to  market,  as  he  wanted  the 
money  coming  to  him,  but  the  defendant  neglected  to  pe^ 
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form  hifl  duty  in  that  respect.  He  claimed  he  was  to  have 
the  next  summer  and  next  winter,  if  needed,  to  haul  it 
away.  We  would  be  inclined  to  doubt  the  correctness  of 
that  statement,  as  it  is  improbable  when  the  circumstances 
of  the  parties  are  considered.  The  plaintiff  was  a  poor 
man,  and  needed  his  wages  to  pay  his  debts  and  support 
himself  and  family.  And,  though  no  specific  instruction 
was  asked  and  given  upon  the  point,  yet,  under  the  charge, 
the  jury  must  have  found  that  the  plaintiff  had  not  been 
fully  paid  for  his  work  when  the  suit  was  commenced. 
Whether  the  jury  were  satisfied  from  the  proof  that  the 
defendant  delayed  hauling  the  cord-wood  an  unreasonable 
time  after  he  should  have  hauled  it,  or  that  he  had  deter- 
mined not  to  haul  it  until  the  next  winter,  and  intended  to 
raise  the  money  and  pay  the  plaintiff  for  what  was  due  him 
for  his  work,  we  cannot  tell.  There  is  evidence  in  the  case 
to  warrant  the  latter  conclusion.  But  certainly  the  issue 
as  to  whether  the  action  was  prematurely  commenced  as  to 
any  portion  of  the  plaintiff's  claim,  was  not  raised  by  the 
pleadings.  Such  an  issue  would  of  course  be  only  in  abate- 
ment of  the  action  as  to  such  portion,  and  it  seems  to  us 
the  objections  should  have  been  taken  in  some  way  on  the 
trial  before  the  cause  was  submitted  to  the  jury.  It  is  said 
in  the  printed  case  that  the  circuit  judge,  after  verdict, 
stated  that  he  charged  in  the  manner  he  did  because  the 
defendant  had  not  pleaded  in  abatement  that  the  debt  or 
demand  was  not  yet  all  due.  The  learned  circuit  judge 
held  that  the  plaintiff  was  entitled  to  recover,  under  the  cir- 
cumstances, all  that  had  become  due  on  the  contract,  for 
the  same  breach,  up  to  the  rendition  of  the  verdict.  If  the 
defendant  was  not  satisfied  with  the  general  charge  as 
given,  he  should  have  asked  an  instruction  directing  the  at- 
tention of  the  jury  to  that  portion  of  the  plaintiff's  demand 
which  he  claimed  was  not  due.  The  jury  found  from  all 
the  evidence  that  the  amount  claimed  by  the  plaintiff  was 
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due  him,  and  we  are  unable  to  say  that  this  finding  is  un- 
supported by  the  proof  in  the  case.  The  judgment  seems 
to  be  right  on  the  whole  record,  and  we  affirm  it,  as  it  is  in 
accordance  with  substantial  justice  and  the  real  merits  of 
the  case. 

By  ike  CovH. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


EoBiKsoK,  Appellant,  vs.  The  Town  op  Waupaoa,  Eespond- 

ent. 

September  26  — October  14y  1890, 

Defective  highway:  Personal  injuries:  Evidence:  Immaterial  error:  ifr 
adeqtujusy  of  damages, 

1.  In  an  action  against  a  town  for  personal  injuries  caused  by  a  defect- 

ive highway,  an  error  in  aUowing  witnesses  to  testify  that  in  their 
opinion  the  dog-cart  in  which  the  plaintift  was  riding  was  unsafe 
is  lield  immaterial,  the  jury  having  found  for  the  plaintiflF. 

2,  A  verdict  awarding  damages  for  personal  injuries  wiU  not  be  6^ 

aside  on  the  ground  that  such  damages  are  inadequate,  Unless  thej 
are  so  disproportionate  to  the  injuries  that  the  jury  must  have 
been  influenced  by  a  perverted  judgment  A  verdict  for  |167  i& 
this  case  is  not  disturbed. 

APPEAL  from  the  Circuit  Court  for  Waupaca  County. 

This  is  an  action  to  recover  damages  for  personal  inju- 
ries to  the  plaintifif,  alleged  to  have  been  caused  by  a  defect- 
ive highway  in  the  defendant  town. 

On  June  6, 1886,  the  plaintiff  was  riding  with  her  hus- 
band on  such  highway  in  a  vehicle  on  two  wheels,  called  a 
"  dog-cart,"  drawn  by  one  horse  then  being  driven  by  her 
husband.  When  the  horse  was  walking  briskly,  one  wheel 
of  the  cart  struck  a  stone  a  few  inches  high,  firmly  fixed  in 
thQ  ground  and  extending  from  the  side  of  the  traveled 
track  to  within  three  or  four  inches  of  one  of  the  wagon 
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ruts  in  the  track;  and  by  reason  of  the  concussion  plaintiff 
was  thrown  from  the  cart  and  received  the  injuries  com- 
plained of. 

On  the  trial  of  the  cause,  the  court  allowed  witnesses  for 
the  defendant  to  testify,  against  objection  by  the  plaintiff, 
that  in  their  opinion  carts  like  the  one  in  which  plaintiff 
was  riding  at  the  time  she  was  injured  are  unsafe  for  the 
use  of  two  persons  riding  over  ordinary  country  roads. 

The  trial  resulted  in  a  verdict  for  the  plaintiflf,  assessing 
her  damages  at  $167.  The  plaintiflf  moved  for  a  new  trial, 
mainly  on  the  ground  that  the  damages  so  assessed  are  in- 
adequate to.  compensate  her  for  the  injury  she  proved  she 
sustained.  The  motion  was  denied,  and  judgment  was 
thereupon  entered  for  the  plaintiff,  pursuant  to  the  verdict, 
from  which  judgment  she  appeals  to  this  court. 

For  the  appellant  there  was  a  brief  by  Cate^  Jones  c6 
Sanhom^  and  oral  argument  by  D;  Lloyd  Jones. 

Myron  Beed^  for  the  respondent. 

Lyon,  J.  Counsel  for  plaintiff  claims  a  reversal  of  the 
judgment  on  two  grounds.  These  are  that  the  court  erred 
in  allowing  witnesses  for  the  town  to  testify  that  in  theur 
opinion  the  cart  in  which  the  plaintiff  was  riding  was  un- 
safe for  the  use  of  two  persons  riding  together  in  it  on 
ordinary  country  roads,  anithat  the  damages  awarded  the 
plaintiff  are  grossly  inadequate  to  compensate  her  for  the 
injuries  she  received. 

1.  Undoubtedly  it  was  error  to  admit  testimony  of  the 
opinions  of  witnesses  that  the  cart  was  thus  unsafe.  That 
was  a  question  for  the  jury,  upon  all  the/facts  in  the  case. 
This  court  so  held  in  Kelley  v.  Fond  du  Lac^  31  Wis.  179 ; 
Oleson  V.  Tolford,  37  Wis.  327;  Grifn  v.  Willow,  43  Wis. 
609 ;  and  other  cases.  But  the  jury  found  for  the  plaintiff, 
and  in  order  to  do  so  they  must  necessarily  have  found 
Vol.77  — 85 
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that  the  cart  was  a  proper  vehicle  to  be  used  by  the  plaint- 
iff and  her  husband  at  the  place  where  she  was  injured. 
Hence  the  testimony  thus  erroneously  admitted  did  not 
prejudice  or  harm  the  plaintiff,  and  the  error  in  admitting 
it  is  not  sufficient  ground  for  reversing  the  judgment. 

2.  Were  the  damages  which  the  jury  awarded  the  plaint- 
iff so  inadequate  to  compensate  her  for  the  injuries  she 
sustained  that  it  was  the  duty  of  the  circuit  court  to  set 
aside  the  verdict  for  that  reason?  That  the  court  may,  and 
in  a  proper  case  should,  set  aside  a  verdict  for  inadequacy 
of  damages  and  award  a  new  trial,  is  not  questioned.  This 
court  so  held  in  Emmons  v.  J^heldon^  26  Wis.  648,  and  WUtr 
ney  v,  Milwaukee^  65  Wis.  409.  But,  to  justify  the  inter- 
jference  of  the  court  with  the  verdict,  it  must  appear  from 
the  testimony  that  the  damages  awarded  are  so  grossly 
disproportionate  to  the  injury  that  in  awarding  them  the 
jury  must  have  been  influenced  by  a  perverted  judgment. 
The  court  was  able  thus  to  characterize  the  verdict  in 
Emmons  V,  Sheldon^  for  the  damages  there  awarded  were  but 
$5  (which  charged  the  plaintiff  with  the  costs  of  the  action), 
although  it  was  proved  that  the  plaintiff  suffered  a  most 
serious  bodily  injury.  There  seems  to  have  been  no  con- 
troversy as  to' the  extent  of  such  injury.  And  so  in  Whit- 
ney V.  MUwcmkee^  the  undisputed  evidence  proved  that 
the  plaintiff  was  so  seriously  injured  that  the  damages 
awarded  by  the  jury  therefor  were  grossly  inadequate  com- 
pensation, and  so  smaU  that  the  plaintiff  was  chargeable 
with  the  costs,  which  exceeded  the  damages  awarded.  This 
court  was  able  to  say  that  the  verdict  was  perverse,  and 
that  (quoting  from  the  opinion  delivered  by  Mr.  Justice 
Obton)  "  such  a  verdict  is  trifling  with  a  case  in  court  and 
public  justice,  and  unworthy  of  twelve  good  and  lawful 
men,  and  is  justly  calculated  to  cast  odium  on  the  jury  sys- 
tem and  jury  trials." 
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We  adhere  to  the  rule  established  in  those  cases.  Hence 
the  questio^  is,  Does  the  testimony  bring  this  case  within 
the  rule?  In  the  consideration  of  this  question  we  must 
assume  that  the  jury  found  every  fact  going  to  mitigate  or 
reduce  the  damages  which  they  could  properly  find  from 
the  proofs.  The  testimony  tends  to  show  that  the  plaint- 
iff was  to  some  extent  an  invalid  before  she  was  injured, 
and  that  the  pain  and  disability  she  has  suffered  since  the 
injury  should,  in  part  at  least,  be  attributed  to  previous  iU 
health.  Then  the  circumstances  of  the  injury  and  her  con- 
dition presently  thereafter  tend  to  show  that  the  injury 
was  not  so  severe  as  claimed.  There  is  considerable  testi- 
mony of  the  above  character,  and  we  think  it  sufficient 
materially  to  mitigate  her  claim  for  damages.  Under  the 
testimony,  therefore,  there  is  a  wide  margin  for  the  jury 
in  assessing  damages.  Probably  a  verdict  for  a  much  larger 
sum  could  have  been  held  not  excessive.  Perhaps,  if  the 
plaintiff's  testimony  as  to  the  extent  of  her  injuries  stood 
alone,  it  ought  to  be  held  that  the  damages  are  inadequate. 
But  in  view  of  all  the  testimony,  and  of  the  fact  that  the 
verdict  has  successfully  passed  the  scrutiny  of  the  learned 
circuit  judge,  we  do  not  feel  warranted  in  saying  that  it  is 
a  perverse  verdict.  Hence,  although  we  might  have  been 
better  satisfied  had  a  somewhat  greater  sum  been  awarded^ 
we  are  not  at  liberty  to  disturb  the  verdict. 

By  the  CauH. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Digitized  byVjOOQlC 


548  SUPEEME  COURT  OF  WISCONSIN.       Yol. 


Hewitt  V8.  The  John  Week  Lumber  Ca 


Hewitt,  Respondent,  vs.  The  John  Week  Lumbsb  Oompant, 

Appellant. 

S^temJberSe^  October  14, 1890. 

(f)  Interest:  Unliquidated  counterclaim,    (jf,  S)  Custom:  Logs  and  lum- 
ber: Evidence:  Contract:  Damages. 

1.  Though  upon  a  liquidated  daam  interest  is  recovered  from  the  time 
when  the  cause  of  action  accrued,  upon  an  unliquidated  counter- 
claim thereto,  accruing  at  the  same  time,  interest  is  recoyerable 
only  from  the  date  of  service  of  the  answer. 

dw  A  custom  of  the  miU-owners  on  the  Wisconsin  river  to  retain  the 
slabs  from  logs  sawed  by  them  is  a  general  custom,  which  maj  be 
proved  without  having  been  pleaded 

8.  In  an  action  to  recover  damages  for  a  failiure  to  furnish  the  agreed 
quantity  of  logs  under  a  contract  for  sawing,  the  mill-owner  may 
recover  (in  addition  to  the  difference  between  the  contract  price  for 
the  sawing  and  the  actual  cost  of  doing  the  work)  the  value  of  the 
slabs  to  which,  by  a  general  custom,  he  would  have  been  entitled. 

APPEAL  from  the  Circuit  Court  for  Portoffe  County. 

Action  by  Henry  Hewitt^  Jr.^  as  surviving  partner  of  the 
firm  of  Daniels  &  Hewitt,  to  recover  a  balance  of  the  pur- 
chase price  of  logs  sold  and  delivered  to  the  defendant. 
The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Tayloe  as  a  part  of  the  opinion : 

This  action  is  brought  here  by  the  appellant  without  set- 
tling any  bill  of  exceptions,  and  the  record  returned  con- 
tains only  the  pleadings,  the  special  verdict  of  the  jury,  and 
the  judgment  of  the  court  upon  such  verdict. 

The  case  is  brought  here  by  the  defendant,  upon  two 
questions :  First  It  is  claimed  that  the  defendant  should 
have  been  allowed  interest  upon  the  amount  of  damages 
recovered  by  it  from  the  time  of  the  breach  of  the  contract 
by  the  plaintiff,  whereas  the  court  only  allowed  interest 
from  the  day  of  the  filing  of  the  counterclaim.  Second.  It 
is  claimed  that  the  court  erred  in  not  allowing,  as  a  part  of 
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its  damages,  the  value  of  the  slabs  from  the  logs  of  the 
plaintiff  which  the  plaintiff  should  have  furnished  under 
his  contract,  and  which  the  defendant  had  agreed  to  saw 
for  him. 

The  rights  of  the  appellant  to  be  adjudicated  upon  this 
appeal  arise  upon  the  counterclaim  of  the  defendant,  set  up 
in  its  answer,  in  which  it  claims  that  the  plaintiff  had  failed 
on  his  part  to  perform  the  contract  set  up  in  such  counter- 
claim. The  following  is  a  copy  of  the  contract  as  set  up  in 
the  appellant's  counterclaim : 

"  Memoranda  of  agreement  made  and  concluded  this  10th 
day  of  September,  A.  D.  1886,  by  and  between  the  John 
Week  Lumber  Company^  of  the  city  of  Stevens  Point,  Wis- 
consin, party  of  the  first  part,  and  Hewitt  &  Daniels,  of 
Hutchinson,  Wis.,  parties  of  the  second  part : 

"  Witnesseth,  that  the  said  party  of  the  first  part,  for  the 
consideration  hereinafter  mentioned,  agree  to  manufact- 
ure into  lumber  or  shingles,  in  a  good  and  workmanlike 
manner,  certain  lot  of  pine  saw-logs  now  in  the  Stevens 
Point  Boom  Company's  boom  and  owned  by  said  second 
parties,  consisting  of  eight  hundred  thousand  feet  (800,000), 
more  or  less,  marked  on  the  end  H.  D.,  and  on  the  side  H. ; 
also  one  hundred  and  fifty  thousand  feet  (150,000),  more  or 
less,  marked  on  the  end  D.  D.,  and  on  the  side  X.  Said  logs 
are  to  be  manufactured  into  lumber  or  shingles  as  said  sec- 
ond party  or  their  agent  may  direct,  and  as  fast  as  they  are 
deUvered  into  their  mill-boom,  and  piled  in  their  lumber- 
yard in  such  manner  as  such  second  parties  may  direct,  and 
shall  be  assorted,  if  so  desired,  into  three  grades,  as  near  as 
may  be, —  into  select  and  better,  common,  and  culls.  Said 
logs  or  timber  that  may  be  manufactured  into  shingles  shall 
be  assorted  and  packed  into  three  grades,  known  as  '  star  A 
star,'  '  shaded  A,'  and  ^  number  one,'  or  '  culls,'  in  the  usual 
and  customary  manner,  and  piled  in  said  first  parties'  lum- 
ber-yard.   All  lumber  and  shingles  to  be  covered  or  roofed 
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with  second  parties'  lumber.  Said  first  parties  agree  to 
manufacture  said  logs  into  lumber  on  their  band  and  circu- 
lar saw-mills,  each  mill  to  be  run  to  its  fullest  capacity  as 
near  as  may  be.  It  is  mutually  agreed  and  expressly  un- 
derstood that  all  the  said  lumber  shall  be  manufactured  into 
thickness  of  one  and  one  fourth  (IJ),  one  and  one  half  (li), 
and  two  inch  (2)  or  thicker,  as  second  parties  may  direct. 
Said  second  parties  agree  to  deliver  all  of  said  logs  into  said 
first  parties'  mill-boom  during  the  sawing  season  of  1886,  in 
lots  of  two  hundred  thousand  (200,000)  feet  or  more  at  each 
delivery. 

"  Said  second  parties  further  agree  to  pay  said  first  parties 
for  the  manufacturing,  assorting,  piling,  and  covering  of  the 
lumber,  in  the  manner  aforesaid,  the  sum  of  two  dollars  and 
seventy-five  cents  ($2.75)  for  each  and  every  thousand  feet 
so  manufactured,  and  for  the  manufacturing  and  assorting, 
packing,  piling,  and  covering  of  the  shingles,  in  the  manner 
aforesaid,  the  sum  of  eighty-five  (85)  cents  per  thousand  for 
star  A  star ;  sixty-five  cents  (65)  per  thousand  for  shaded 
A ;  and  forty  cents  (40)  per  thousand  for  number  ones,  or 
culls.  Payments  to  be  made  as  follows :  One  half  of  the 
above  agreed  price  at  the  end  of  each  month,  as  fast  as  said 
lumber  and  shingles  are  put  in  the  pile,  and  the  balance  on 
the  15th  day  of  December,  1886.  It  is  mutually  agreed 
that  said  lumber  shall  be  estimated  in  the  pile  by  A.  G. 
Hamacker,  of  Stevens  Point,  "Wis.,  whose  estimates  shall 
be  final  in  determining  the  number  of  thousand  feet  of  lum- 
ber and  the  number  of  thousand  of  shingles,  one  half  of  the 
expense  of  such  estimate  to  be  paid  by  each  of  the  parties 
hereto.*' 

The  defendant,  in  its  answer,  sets  up  a  counterclaim  under 
this  contract,  and  alleges  a  breach  of  the  same  on  the  part 
of  the  plaintiff  by  refusal  to  furnish  and  deliver  550,000  feet 
of  logs  agreed  to  be  furnished  by  the  plaintiff  under  such 
contract,  and  alleges  that  the  actual  cost  to  the  defendant 
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to  manufacture  such  logs  into  lumber,  as  required  by  the 
contract,  would  not  exceed  seventy-five  cents  per  thousand 
feet ;  and  then  alleges  that  it  has  been  damaged,  by  reason 
of  such  refusal  on  the  part  of  the  plaintiff  to  furnish  such 
logs,  in  the  sum  of  $1,000,  with  interest  thereon  from  the 
15th  of  December,  1886,  and  demands  judgment  for  that 
&am. 

Upon  this  countefrolaim  the  jury  found  a  special  verdict 
as  follows:  "(11)  Did  the  defendant,  in  1886,  agree  in 
writing  with  said  Daniels  &  Hewitt  to  manufacture  into 
lumber  950,000  feet  of  saw-logs  belonging  to  said  Daniels 
&  Hewitt,  and  did  it  manufacture  into  lumber  any  part 
of  said  logs?  Answer.  Yes.  (12)  What  amount,  if  any, 
is  due  and  unpaid  from  plaintiff  to  defendant  for  manu- 
facturing such  logs  into  lumber  and  shingles?    A.  $811.70. 

(13)  Was  the  lumber  so  manufactured  by  defendant  sawed 
and  piled  in  a  good  and  workmanlike  manner?    A.  Yes. 

(14)  If  you  say  '  No '  in  answer  to  the  last  question,  then 
was  the  plaintiff  damaged  thereby,  and,  if  so,  how  much? 

A.  .    (15)  Did  the  said  Daniels  &  Hewitt  fail  to  de. 

liver  any  part  of  said  logs  contracted  to  be  sawed,  as 
before  stated,  into  the  mill-boom  of  defendant's  mill? 
A.  Yes.  (16)  How  many  feet  of  logs  did  they  fail  to  deliver  ? 
A.  525  M.  (17)  What  amount  would  it  have  cost  the  de- 
fendant, per  thousand  feet,  to  saw  and  pile  the  logs  not 
delivered  in  the  manner  provided  in  the  aforesaid  written 
agreement,  without  taking  into  account  the  value  of  the 
slabs?  A.  $1.10.  (18)  What  was  the  value  per  thousand 
feet  of  logs,  to  defendant,  of  the  slabs  obtained  by  it  in 
the  manufacture  of  logs  into  lumber  in  the  fall  of  1886? 
A.  Forty-one  cents.  (19)  Was  there  a  general  custom  in  the 
saw-mUls  on  the  Wisconsin  river,  on  September  29, 1886, 
and  for  many  years  prior  thereto,  that  the  manufacturer 
kept  the  slabs  made  therefrom,  imless  otherwise  specially 
agreed  npon?    A.  Yes." 
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Upon  this  verdict  in  favor  of  the  appellant,  the  circuit 
court  entered  the  following  judgment,  after  rendering  judg- 
ment in  favor  of  plaintiff  for  \he  amount  found  due  to  him, 
viz. :  "  (2)  That  said  defendant  be  credited,  and  allowed  to 
set  oflf  against  the  above  amount,  the  sum  of  $811.70,  the 
amount  found  by  said  jury  to  be  due  from  plaintiff  to  de- 
fendant for  manufacturing  lumber,  including  interest  to  the 
date  of  trial.  (3)  That  said  defendant  be  credited  and  al- 
lowed to  set  off  against  the  aforesaid  sum  credited  to  the 
plaintiff  the  further  sum  of  $924,  as  damages  for  the  failure 
to  deliver  to  the  defendant  525,000  feet  of  saw-logs  to  man- 
ufacture, as  provided  in  the  written  agreement  referred  to 
in  the  defendant's  answer,  whereby  said  defendant  lost  in 
profits  the  difference  between  the  contract  price  for  sawing 
and  piling  such  logs,  which  was  $2.75  per  thousand,  and  the 
amount  which  it  would  have  cost  defendant  to  have  sawed 
and  piled  the  same,  which  was  $1.10  per  thousand,  as  found 
by  said  jury,  said  difference  being  $1.65  per  thousand  for 
said  525,000  feet  of  logs,  and  amounting  to  the  sum  of 
$866.25,  in  the  aggregate,  which  amount,  with  interest 
thereon  from  the  time  the  answer  was  served  in  said  ac- 
tion,—  to  wit,  March  20,  1889, —  at  the  rate  of  seven  per 
centum,  up  to  the  date  of  trial,  would  amount  to  the  afore- 
said sum  of  $924,  the  said  amount  to  be  credited  as  of  the 
date  of  trial.  It  is  therefore  ordered  that,  after  deducting 
the  aforesaid  sums  from  the  amount  so  credited  to  the 
pilaintiff  as  aforesaid,  the  said  plaintiff  have  judgment  herein 
against  the  defendant  for  the  balance,  to  wit,  for  the  sum  of 
$635.52  damages,  together  with  the  costs  of  this  action  to 
be  taxed ;  and  the  clerk  of  said  court  is  hereby  authorized 
and  directed  to  enter  judgment  accordingly.  Dated  March  1, 
1890.    By  the  court,  Chas.  M.  Webb,  Judge." 

To  this  judgment  the  defendant  entered  the  following 
exceptions :  "  Defendant  excepts  to  so  much  of  said  order 
as  denies  defendant  interest  upon  its  damages  for  breach  of 
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contract,  as  found  by  the  jury  in  their  answer  to  the  15th, 
16th,  17th,  and  18th  questions  in  their  special  verdict,  fr^m 
the  date  of  the  breach  of  said  contract,  and  not  from  the 
date  of  the  service  of  the  answer,  for  the  reason  that  in- 
terest was  allowed  plaintiff  on  his  damages,  and  interest 
should  have  been  allowed  to  defendant  in  offset  to  same. 
Defendant  also  excepts  to  that  part  of  said  order  fixing  the 
amount  of  defendant's  damages  for  the  breach  of  contract 
at  $924;  and  the  defendant  insists  that,  by  the  finding  of 
the  jury,  it  is  entitled  to,  recover,  in  addition  to  said  sum  of 
$924,  the  sum  of  forty-one  cents  per  thousand  feet  of  logs 
for  the  slabs  made  therefrom,  to  wit,  the  sum  of  $215.25." 

For  the  appellant  there  was  a  brief  by  Cate^  Jones  A 
Sanborn^  and  oral  argument  by  D.  Uoyd  Jones. 

For  the  respondent  there  was  a  brief  by  Miller  <&  McCor- 
mich^  attorneys,  and  John  Barnes^  of  counsel,  and  oral  ar- 
gument by  Mr,  Ba/mes,  They  contended,  inter  alia,  that 
the  custom  relied  upon  by  appellant,  being  confined  to  the 
mill-owners  on  one  river,  is  a  local  custom  and,  should  have 
been  pleaded.  Templeman  v.  Biddle,  1  Har.  (Del.),  522 ; 
Wallace  v.  Morgan,  23  Ind.  399;  Governor  v.  Withers,  5 
Grat.  24,  50  Am.  Dec.  95 ;  Gano  v.  Palo  Pinto  Co.  71  Tex. 
99 ;  Lindley  v.  First  Nat.  BamJc,  76  Iowa,  629 ;  Girard  L. 
Ins.  Co.  V.  Mutual  L.  Ins.  Co.  13  Phila.  90.  A  local  custom 
is  not  binding  upon  parties  to  a  written  contract,  unless 
the  contract  itself  refers  to  it.  Eager  v.  Atlas  Ins.  Co.  14 
Pick.  141.  A  mere  finding  that  such  a  custom  existed  is 
not  suflBcient.  It  was  necessary  for  the  jury  to  find  that  it 
was  known  to  respondent  and  that  the  parties  contracted 
with  reference  to  it.  2  Pars.  Cont.  (5th  ed.),  541 ;  Power 
V.  Kane,  5  Wis.  265;  larrtb  v.  Klaus,  30  id.  94;  Scott  v. 
Whitney,  41  id.  504;  PoMie  v.  BbweUs,  90  N.  T.  660;  Eig- 
gins  V.  Moore,  34  id.  425 ;  Bradley  v.  Wheeler,  44  id.  500 ; 
JSerrnan  v.  Niagan^a  F.  Ins.  Co.  100  id.  411 ;  Walls  v.  Bai- 
ley, 49  id.  464. 
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Taylob,  J.  The  exception  taken  by  the  defendant  that 
the  court  erred  in  not  allowing  him  interest  on  his  damages 
from  the  time  fixed  for  the  performance  of  this  contract  by 
the  plaintiff,  according  to  the  terms  of  the  contract,  or,  in 
lieu  thereof,  applying  the  amount  of  his  damages  to  the  ex- 
tinguishment of  so  much  of  the  plaintiffs  claim  against  the 
defendant  as  of  the  date  of  his  claim,  we  do  not  think  te 
well  taken.  The  plaintiff's  claim  for  damages  arose  out  of 
a  contract  separate  and  distinct  from  the  contract  upon 
which  the  defendant  seeks  to  recover.  It  is  said  it  is  unjust 
to  permit  the  plaintiff  to  lay  by  for  years  upon  his  claim, 
and  then  be  permitted  to  recover  interest  upon  his  damages 
from  the  time  the  same  accrued  until  the  judgment,  and  at 
the  same  time  refuse  to  permit  the  defendant  to  recover  in- 
terest on  his  damages  which  accrued  at  the  same  time 
plaintiff's  accrued ;  but  the  difficulty  with  the  defendant's 
claim  is  that  the  nature  of  his  damages  were  such  as  were 
not  ascertained  and  could  not  be  ascertained  with  certainty 
until  the  verdict  of  the  jury  in  the  case,  while  the  plaintiffs 
damages  were  ascertainable  and  susceptible  of  liquidation 
without  the  intervention  of  a  court  or  jury. 

The  fact  that  defendant's  claim  is  ascertained  by  way  of 
counterclaim  in  an  action  against  him  by  the  plaintiff  can- 
not change  the  rule  as  to  allowing  interest.  A  counter- 
claiipi  is  an  action  by  the  defendant  against  the  plaintiff, 
and  his  rights  are  to  be  determined  as  though  he  was  pu^ 
suing  the  plaintiff  in  a  separate  and  independent  action- 
It  would  hardly  be  claimed  that,  if  this  action  had  been  en- 
tirely disconnected  with  the  action  of  the  plaintiff  against 
the  defendant,  the  defendant  would  have  been  entitled  to 
recover  more  interest  than  he  recovered  by  the  judgment 
in  this  case.  It  is  not  a  case  similar  to  the  case  referred  to 
{McMahon  v.  N.  Y.  cfe  E.  R.  Co.  20  N.  Y.  463),  where  the 
court  held  that  the  plaintiff  ought  to  recover  interest  on  an 
unliquidated  claim,  because  the  defendant  had  himself  pre- 
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vented  the  plaintiff  from  liquidating  the  same  by  not  caus- 
ing certain  measurements  to  be  made  which  he  had  agreed 
to  make,  and  which  when  made  would  have  liquidated  and 
ascertained  the  amount  of  the  plaintiff's  claim.  In  this  case 
the  defendant  could  have  caused  his  claim  to  be  liquidated 
by  bringing  an  action  at  any  time  after  his  cause  of  action 
arose ;  and,  under  the  rule  adopted  in  this  case  by  the  trial 
court,  he  would  then  have  been  entitled  to  recover  interest 
from  the  co;nmencement  of  his  action.  His  delay  in  bring- 
ing his  action  cannot  be  charged  to  the  account  of  the 
plaintiff.  Under  the  rule  laid  down  by  this  court  in  Marsh 
V.  Fraser^  37  Wis.  149;  Tucker  v.  Graver,  60  Wis.  240; 
Yates  V.  Sh&pai'dson,  39  Wis.  173 ;  Shijpmam,  v.  State,  44  Wis. 
458 ;  Tyson  v.  MiVwoAikee,  50  Wis.  90, —  the  defendant  was 
allowed  all  the  interest  he  was  entitled  to. 

The  objection  made  by  the  defendant  that  the  court  erred 
in  not  allowing  him  forty-one  cents  per  thousand  as  an  item 
and  part  of  his  damages  arising  out  of  the  refusal  of  the 
plaintiff  to  perform  the  contract  on  his  part,  is,  we  think, 
well  taken.  The  jury  expressly  found  that  it "  was  a  general 
custom  in  the  saw-mills  on  the  Wisconsin  river,  on  Septem- 
ber 29,  1886,  and  for  many  years  prior  thereto,  that  the 
manufacturer  kept  the  slabs  made  therefrom  (that  is,  from 
the  logs  manufactured),  unless  otherwise  specially  agreed 
upon ;  "  and  they  also  found  the  value  of  such  slabs  to  the 
defendant  under  this  contract  to  be  the  sum  of  forty-one 
cents  per  thousand.  These  findings  must,  in  the  absence  of 
any  bill  of  exceptions  in  the  case,  be  held  to  have  been  sup- 
ported by  the  evidence. 

It  is  urged  on  the  part  of  the  plaintiff  that,  because  the 
counterclaim  of  the  defendant  did  not  set  out  such  custom, 
he  should  not  have  been  permitted  to  prove  the  same  on  the 
trial ;  and  if  the  court  on  the  trial  admitted  such  proofs,  he 
might,  after  the  verdict  was  taken,  reject  the  finding,  be- 
cause founded  upon  evidence  improperly  admitted.    In  the 
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absence  of  anything  in  the  record  showing  the  contrary, 
we  think  this  court  must  hold  that  this  evidence  of  cus- 
tom was  properly  admitted,  or,  at  aU  events,  admitted 
without  objection  on  the  part  of  the  plaintiff,  and  so  prop- 
erly submitted  to  the  jury.  But,  in  addition  to  this,  the 
custom  found  by  the  jury  is  a  general  custom,  within  the 
meaning  of  the  law,  and  therefore  may  be  proved  without 
alleging  it.  The  custom  was,  we  think,  a  proper  and  lawful 
custom  and  one  which  would  be  likely  to  b§  adopted  by 
parties  dealing  in  the  furnishing  of  logs  by  one  party  and 
the  manufacture  of  them  by  another  party,  for  the  reason 
that  the  slabs  would  be  of  considerable  value  to  the  mill- 
owner,  and  of  little  or  no  value  to  the  man  furnishing  the  logs, 
if  required  to  remove  them  from  the  milL  It  certainly  is 
not  an  unlawful  custom. 

Now  the  object  of  proving  a  general  custom  is  not  to 
contradict  or  change  the  contract  made  between  the  par- 
ties, but  to  interpret  it  to  the  court  and  jury  as  it  was 
understood  by  the  parties  at  the  time  it  was  made;  and 
this  evidence  of  a  general  custom,  when  it  does  not  contra- 
dict or  change  the  express  terms  of  the  written  contract,  is 
admitted  for  the  purpose  of  showing  what  the  real  con- 
tract between  the  parties  was.  The  proof  of  such  custom 
is  always  admitted  without  pleading  it.  Power  v,  Katie,  5 
Wis.  265,  268;  HaU  v.  Storrs,  7  Wis.  253;  Zamb  v.  Klaui, 
30  Wis.  96;  Ze<3  -u.  Merrick^  8  Wis.  229;  MarahaU  v.  Am, 
Bcj>.  Co.  7  Wis.  1 ;  Keogh  v.  DanieUy  12  Wis.  163;  Huebsdr 
mann  v.  McHenry^  29  Wis.  655 ;  Hinton  v.  Xocke,  5  Hill, 
43Y;  ScoU  v.  WJdtney^  41  Wis.  504,  507.  And,  when  it  is 
clearly  proven,  the  parties  are  supposed  to  have  contracted 
with  reference  to  such  custom,  unless  such  custom  changes 
the  express  terms  of  the  written  contract.  See  cases  cited 
above.  Under  the  findings  of  the  special  verdict,  the  forty- 
one  cents  per  thousand,  the  value  of  the  slabs,  was  as  much 
a  part  of  the  defendant's  damages  as  was  the  diflferenoe  be- 
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tween  the  contract  price  for  the  sawing  and  the  actual  cost 
of  performing  the  work,  and  should  have  been  allowed  by 
the  court  and  deducted  from  the  sum  found  due  to  the 
plaintiff. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  enter 
judgment  upon  the  special  verdict  in  accordance  with  this 
opinion* 


West,  Bespondent,  vs.  Walkeb,  Administrator,  and  others. 

Appellants. 

SepUfmber  £6— October  14, 1890. 

(i)  Jurisdiction:  Real  actions:  Place  of  trial,  (2-Jf)  Antenuptial  agree- 
ment: Modification  after  marriage:  Election  by  widow  to  take 
doweVy  etc:  Deceit  aa  to  value  of  husbaruTe  property:  Estoppel 

1.  VThere  an  action  for  the  recovery  of  real  property  has  been  brought 
in  a  county  other  than  that  in  which  the  property  is  situated,  the 
court  has  jurisdiction  and  the  action  is  properly  triable  where  com- 
menced, unless  steps  are  taken  to  have  the  venue  changed. 

1^  In  an  action  to  recover  dower  it  appeared  that  an  antenuptial  agree- 
ment executed  by  the  plaintift  and  her  deceased  husband  had  been 
lost  or  destroyed.  The  attorney  who  drew  it,  a  witness  thereto,  and 
another  attorney  who  used  it  in  drawing  a  subsequent  agreement 
testified  as  to  its  terms,  substantially  agreeing  that  the  deceased 
therein  agreed  that  the  plaintiff  should  have  $1,000  from  his  estate 
if  she  survived  him,  and  her  support  as  long  as  she  Hved,  in  lieu  of 
dower  and  in  f uU  of  all  allowances  and  all  claims  p.gainst  his  estate, 
and  that  the  plaintiff  therein  agreed  to  marry  him  and  be  a  true 
wif a  Held,  that  the  terms  of  the  agreement  satisfactorily  and  suf- 
ficiently appeared  from  the  evidence,  and  that  it  was  a  valid  agree- 
ment, binding  upon  both  parties. 

8.  A  subsequent  agreement,  executed  some  years  after  the  marriage 
and  shortly  before  the  husband's  death,  with  substantially  the  same 
terms,  but  making  slight  additional  gifts  to  the  plaintiff,  is  held 
to  be  merely  an  amendment  and  continuation  of  the  antenuptial 
agreement,  it  being  conclusively  shown  that  it  was  so  underatood 
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and  intended  by  the  deceased,  although  by  its  terms  it  revoked  the 
previous  agreement  The  plaintiff  could  not,  therefore,  waive  the 
'  benefits  of  the  later  agreement,  and  claim  dower  and  her  other 
rights  in  the  estate  under  the  law. 
4  Having  lived  with  her  husband  for  several  years  before  the  executkni 
of  the  later  agreement,  the  plaintiff  will  be  presumed  to  have  known 
then  the  value  and  extent  of  his  property ;  and  by  her  acceptance 
of  such  agreement,  making  but  a  slight  additional  provision  for  her, 
she  is  estopped  to  claim  that  when  the  antenuptial  agreement  was 
executed  she  was  deceived  as  to  the  amount  of  his  property. 

APPEAL  from  the  Circuit  Court  for  Portage  County. 

Action  to  recover  dower,  possession  of  the  homestead, 
and  the  plaint iflPs  lawful  share  of  the  personal  estate  of  her 
deceased  husband.  The  facts  are  stated  in  the  opinioiL 
The  post-nuptial  agreement  therein  referred  to  was  as  fol- 
lows: 

"  This  agreement  made  this  16th  day  of  March,  1886,  be- 
tween Calvin  West,  party  of  the  first  part,  and  jEUzabeih 
Weet,  party  of  the  second  part,  aU  of  Portage  county,  Wis. 

"  Witnesseth:  That  the  said  parties  are  man  and  wife^  and 
that  they  have  agreed  what  the  said  party  of  the  second 
part  shall  be  paid  in  full  satisfaction  for  all  her  interest  and 
dower  right  in  all  the  personal  and  real  property  of  the  said 
party. 

"  I,  Calvin  West,  do  hereby  revoke  and  make  null  and 
void  all  previous  contracts  and  agreements  thereto,  and  the 
said  Calvin  West  does  hereby  covenant  and  agree  on  his 
part  that,  during  his  natural  life  and  the  life  of  his  said 
wife,  he  will  in  sickness  and  in  health  provide  for  her  ^  the 
necessaries  of  life  and  such  luxuries  as  may  be  suitable  and 
proper  considering  their  circumstances  in  life,  that  in  case 
of  her  death,  that  he  will  provide  a  Christian  funeral  for  her 
remains,  pay  all  expenses  thereof  as  well  as  for  her  last  ill- 
ness, and  make  no  claim  upon  her  personal  estate  whatever, 
real  or  personal,  and  shall  have  full  control  of  it,  the  es- 
tate, and  sell  it  at  any  time  that  she  may  see  fit,  and  in 
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case  of  her  death  prior  to  his  she  may  will  the  same  as  she 
may  see  fit.  And  in  the  case  of  his  death  prior  to  her  de- 
cease, she  shall  have  out  of  his  estate,  or  as  she  may  choose, 
either  in  Government  bonds,  four  per  cent,  bonds,  the  sum 
of  one  thousand  dollars,  and  all.  the  household  furniture, 
and  all  my  clothing,  which  shall  be  in  fuU  satisfaction  and 
payment  of  all  and  every  claim  against  his  estate,  including 
dower  and  all  other  allowances,  including  the  two  hundred 
dollars  allowed  her  by  statute. 

"  And  the  said  Elizabeth  West  doth  hereby  accept  the  fore- 
going provisions  on  her  part,  and  doth  agree  to  comfort 
him  in  sickness  and  health,  and  in  all  things  be  a  prudent 
and  faithful  wife  and  homekeeper  for  the  said  Calvin  West, 
her  husband,  during  their  lives,  and  further  agrees  that  she 
will  sign  such  deeds  and  conveyances  of  the  real  estate  of 
said  husband  as  he  may  desire  to  sell  and  convey  during  the 
period  aforesaid. 

"And  it  is  further  agreed  that  if  unhappy  differences 
arise  between  them  so  as  to  prevent  their  residing  together 
as  aforesaid,  then  and  in  that  event  they  wiU  arbitrate  such 
differences  either  by  agreeing  upon  an  arbitrator  or  by 
each  choosing  one,  who  in  case  of  disagreement  shall  choose 
a  third,  and  each  shall  and  will  abide  their  award,  and  sign 
aU  necessary  deeds  and  agreements  to  perfect  and  carry  out 
such  award. 

"And  it  is  further  agreed  that  neither  of  said  parties 
shall  contract  any  debts  or  liability  without  the  consent  of 
the  other. 

"  In  witness  whereof  the  said  parties  have  hereunto  set 
their  hands  and  seals  the  day  and  dates  above  written. 

"  Signed,  sealed,  and  delivered  the  16th  day  of  March, 
1886. 

"  In  the  presence  of  Calvin  x  West,     [sbal.] 

mark. 

«  T.  H.  Walkeb,  E.  West,  [seal,]  " 

"  0.  E.  W.  Feloh. 
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The  defendants  appeal  from  a  judgment  in  favor  of  the 
plaintiff. 

For  the  appellants  there  were  briefs  by  A.  S.  Spooner^  at- 
torney, and  Cate^  Jones  c&  Sanborn^  of  counsel,  and  oral 
argument  by  A.  S.  Spooner  and  D.  Lloyd  Jones, 

For  the  respondent  there  was  a  brief  by  Baymond  ds 
Brennan^  and  oral  argument  by  John  Brennan. 

Obton,  J.  The  facts  of  this  case  are  substantially  as  fol- 
lows: On  the  19th  day  of  October,  1882,  one  Calvin  West, 
a  widower,  and  the  father  of  several  children,  at  the  age  of 
eighty-five  years,  then  residing  in  Walworth  county,  in  this 
state,  and  the  owner  of  a  half  section  of  land  in  section  25, 
township  1,  range  15  E.,  lying  in  said  county,  intermarried 
with  the  plaintiff,  then  one  Elizabeth  BuUer^  a  widow,  and 
twice  before  married,  and  the  mother  of  at  least  one  child, 
then  being  in  said  county,  and  of  the  age  of  sixty-one  years, 
and  for  a  time  they  lived  in  the  house  and  on  the  home- 
stead of  the  said  Calvin  West  on  said  land,  A  short  time 
before  said  marriage,  and  on  the  16th  day  of  August,  18S2, 
the  said  parties  entered  into  a  written  antenuptial  agree- 
ment, signed  by  both  of  them  in  the  presence  of  witnesses, 
by  which  the  said  Calvin  West  agreed  to  give  to  the  said 
JElizaheth  $1,000  from  his  estate,  on  his  death,  if  she  sur- 
vived him,  and  her  support  as  long  as  she  lived,  in  consid- 
eration and  in  lieu  of  her  dower  in  his  lands,  and  in  full  of 
all  allowances  whatever  and  claims  against  his  estate;  and 
the  said  Elizabeth  agreed  to  marry  the  said  Calvin,  and  be 
to  him  a  true  and  faithful  wife.  This  contract  was  exe- 
cuted in  duplicate,  and  delivered  to  each  party  respectively. 
This  is  the  substance  of  thQ  contract  as  derived  from  the 
testimony  of  witnesses,  the  originals  having  been  lost  or 
destroyed.  This  would  seem  to  be  the  substance  of  the 
agreement,  but  it  was  probably  put  in  better  fonn,  having 
been  drawn  by  A.  S.  Spooner,  Esq.,  an  attorney  at  law  of 
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«aid  county,  who,  together  with  Spencer  H.  West,  one  of 
the  sons  of  the  said  Calvin,  about  sixty-five  years  of  age, 
and  a  witness  to  said  contract,  and  T.  H.  WdUcer^  Esq.^  an 
attorney  at  law  of  the  county  of  Portage,  and  administrator 
of  the  estate,  who  had  seen  the  contract,  testified  of  its  con- 
tents. The  terms  of  this  contract  were  few  and  short,  and 
could  easily  have  been  remembered,  and  all  of  the  witnesses, 
inclading  the  said  Walkery  substantially  agreed  as  to  the 
terms  thereof. 

The  learned  circuit  court  found  "  that  the  said  Calvin 
West  and  the  plaintiflf  in  this  action,  prior  to  their  mar- 
riage, made  an  antenuptial  agreement  of  some  kind,  but 
what  were  the  terms  of  such  agreement  in  full  does  not 
satisfactorily  appear  from  the  evidence."  We  are  compelled 
to  differ  from  the  learned  circuit  court  and  hold  that  the 
terms  of  said  agreement  do  both  satisfactorily  and  suffi- 
ciently appear,  and  that  said  agreement  was  valid  and  bind- 
ing on  both  of  said  parties  as  an  antenuptial  agreement,  by 
which  the  plaintiflf  surrendered  her  right  of  dower  in  the 
lands  of  said  Calvin  West,  and  all  claims  against  his  estate, 
in  consideration  of  her  support  during  her  life,  and  $1,000 
of  his  estate.  The  plaintiff  herself  testified  that  the  agree- 
ment was  signed  by  both  of  them,  and  one  of  them  de- 
livered to  her,  and  that  it  was  executed  two  or  three  months 
before  their  marriage.  In  WiUon  v.  Holt^  83  Ala.  528,  an 
antenuptial  agreement  that  had  been  destroyed  was  estab- 
lished on  less  evidence.  There  was  perfect  agreement  of 
the  witnesses  aa  to  its  contents,  and  no  contradictory  testi- 
mony on  the  question.  At  the  time  of  said  marriage,  the 
plaintiff  had  known  the  said  Calvin  West  for  twenty  years, 
and  she  was  entirely  destitute  of  property  and  of  means 
of  support,  except  the  use  of  a  house  and  lot.  This  agree- 
ment was  made  in  view  of  their  prospective  marriage,  and 
their  marriage  was  one  of  its  stipulations,  and  based  upon 
its  faith  and  validity.  It  may  be  said  to  have  been  one  of 
Vol.77  — 86 
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the  inducements  of  the  marriage,  and  one  of  the  conditions 
upon  which  it  took  place,  and  we  might  almost  say  that  it 
would  not  have  taken  place  without  it. 

The  great  importance  and  materiality  of  this  antenuptial 
agreement  sufficiently  appears.  Calvin  West  died  on  the  28th 
day  of  March,  1886,  where  he  had  lived  with  the  plaintiff 
for  some  time,  at  the  residence  of  the  plaintiffs  married 
daughter  in  Portage  county,  in  this  state,  with  whom  they 
had  been  boarding.  He  left  a  personal  estate,  valued  by  the 
referee  at  $10,000,  and  proved  to  be  worth  $17,000,  and 
said  real  estate  was  appraised  at  about  $9,000.  He  left  a 
wDl,  by  which  he  devised  to  the  heirs  of  six  of  his  children, 
and  to  an  adopted  son,  all  of  his  property,  in  certain  amounts, 
to  the  extent  of  about  $6,000,  and  the  residue  thereof  to  be 
equally  distributed  between  his  heirs  at  law.  Letters  of  ad- 
ministration were  granted  by  the  county  court  of  Portage 
county  to  the  said  Walker^  one  of  the  respondents.  About 
two  weeks  before  the  said  Calvin  West  died,  he  executed 
an  instrument  in  writing,  drawn  by  the  said  Walhefy  of 
substantially  the  same  terms  of  said  antenuptial  agreement, 
with  the  additional  stipulation  on  his  part  giving  to  the 
plaintiff  all  his  household  furniture  and  clothing,  and  mak- 
ing the  $1,000  payable  in  government  bonds.  This  instru- 
ment repeats  that  it  should  be  in  full  satisfaction  and 
payment  of  aU  and  every  claun  against  his  estate,  including 
dower  and  all  other  allowances.  There  is  only  one  stipu- 
lation in  said  instrument  on  her  part,  in  addition  to  those 
in  said  antenuptial  agreement,  but  of  no  particular  conse- 
quence, and  that  is  that  neither  should  contract  debts  with- 
out the  consent  of  the  other.  The  first  clause  of  this 
instrument  is  that  "  aU  previous  contracts  cand  agreements 
thereto  "  are  thereby  revoked  and  made  null  and  void. 

This  action  is  brought  in  the  Portage  county  circuit  court, 
where  the  said  Calvin  West  died.  It  is  stated  in  the  com- 
plaint that  the  plaintiff  filed  in  said  county  court  of  Portage 
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county,  on  the  13tli  day  of  January,  1887,  a  notice  in  writ- 
ing that  she  elected  to  take  the  provision  made  for  her  by 
law,  instead  of  any  other  provision,  and  claiming  her  right 
of  dower  in  the  lands  of  which  her  husband,  the  said  Calvin 
West,  died  seised,  and  the  same  rights  to  the  homestead, 
and  the  same  share  of  his  personal  estate  as  if  he  had  died 
intestate.  This  action  is  brought  to  have  it  adjudged  that, 
the  plaintiff  is  entitled  to  dower  in  the  aforesaid  real  ostate,, 
and  to  have  it  assigned  to  her,  and  to  have  the  homestead 
therein  set  apart  to  her,  and  her  share  in  the  personal  es- 
tate adjudged  to  her;  and  such  is  substantially  the  prayer 
of  the  complaint,  and  such  is  substantially  her  recovery  in 
the  action  by  the  findings  and  judgment. 

The  above  last-mentioned  instrument  was  introduced  in 
evidence  by  the  learned  counsel  of  the  plaintiff,  in  order  to 
show  that  the  said  antenuptial  agreement  had  been  can- 
celed and  revoked,  and  they  so  contend  on  this  appeal;  and 
it  appears  that  she  has  set  aside  and  waived  said  instrument 
also,  and  now  demands  her  legal  rights  in  the  estate,  or  the 
provisions  made  for  her  by  law ;  and  this  claim  was  sanc- 
tioned by  the  circuit  court.  This  statement  of  the  case 
makes  intelligible  the  questions  of  law  raised  on  the  appeal. 

1.  The  learned  counsel  of  the  appellants  contend  that  the 
circuit  court  of  Portage  county,  in  which  the  suit  is  brought, 
had  no  jurisdiction  of  the  case ;  that  it  is  a  local  action,  and 
should  have  been  brought  in  the  Walworth  county  circuit 
court,  within  whose  jurisdiction  the  lands  are  situated. 
Without  following  the  argument  of  counsel  to  any  further 
extent,  the  present  statute  appears  to  settle  the  question 
beyond  controversy  by  the  clear  and  explicit  terms  thereof. 
Sec.  2620,  K.  S.,  provides  that  "  every  action  named  in  either 
of  the  classes  in  the  first  subdi/oision  of  the  preceding  section 
must  be  commenced  in  the  county  in  which  the  property, 
or  some  part  thereof,  is  situated,  subject  to  a  chcmge  of  the 
pl-ace  of  trial^  as' hereinafter  provided.^^    Tljen  follows,  in 
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tlie  next  section,  the  provision  that,  "  when  the  county  des- 
ignated in  the  summons  or  complaint  in  any  action  is  not 
the  proper  place  of  trial  thereof,''  —  and  the  section  goes 
on  to  provide  for  the  removal  of  the  case  to  the  prop» 
county  in  the  usual  way  as  to  all  actions.  This  must  be 
the  way  to  remove  all  those  local  actions  "  named  in  either 
of  the  classes  mentioned  in  the  first  subdivision  of  the  pre- 
ceding section,"  for  it  is  the  way  thereinafter  jprovided^  and 
there  is  no  other  provision  thereinafter  that  could  hare 
been  referred  to  in  the  clause,  "  subject  to  a  change  of  the 
place  of  trial,  as  hereinafter  provided."  This  action  is 
named  in  one  of  the  classes  in  the  f/rst  subdivision  of  the 
preceding  section  —  to  wit,  in  the  first  class  —  "  for  the  re- 
covery of  real  property,"  etc.  These  sections  cannot  be 
otherwise  construed  without  violating  their  obvious  sense 
and  language.  Such  is  the  construction  given  to  these  pro- 
visions in  Woodward  v.  Hanchett^  52  Wis.  482,  where  it  is 
held  that  this  method  of  changing  the  place  of  trial  to  the 
proper  county  is  applicable  as  weU  to  actions  "  which  are 
local  in  their  nature^  as  to  actions  which  are  by  statute 
made  local  by  reason  of  the  residence  of  the  defendant  or 
other  cause ; "  and  that  "  any  action  may  be  tried  in  the 
cojinty  designated  in  the  summons  or  complaint,  unl^ 
changed  "  in  the  manner  pointed  out  in  sec.  2621,  R.  S.  Al- 
though the  action  in  that  case  was  not  a  local  action  in  the 
sense  of  this  action,  yet  it  involved  the  construction  of  all 
of  these  provisions  in  order  to  harmonize  them  and  the  prac- 
tice under  them.  We  see  no  reason  to  change  the  opinion 
there  given,  and  it  may  be  considered  a  settled  question. 
There  not  having  been  any  steps  taken  to  change  the  place 
of  trial  as  required  by  the  last-mentioned  section,  the  ac- 
tion was  properly  triable  in  the  county  where  it  was  com- 
menced. 

2.  The  main  and  important  question  in  this  case  is,  What 
effect  had  the  post-nuptial  instrument  on  the  antenuptial 
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agreement  ?  It  will  be  observed  that  this  instrument  makes 
but  little  change  of  that  agreement.  The  plaintiff  is  to  have 
the  furniture  and  clothing  of  the  deceased.  She  testified 
that,  after  her  marriage  with  the  said  Calvin  West,  she  had 
to  use  her  own  furniture  in  his  house,  because  he  had  none, 
and  from  his  great  age  and  penurious  habits,  as  she  de- 
scribes them,  he  could  not  have  procured  much  furniture  of 
his  own  afterwards.  His  clothing  would  certainly  be  of 
scarcely  any  value  to  her.  The  change  made  in  the  ante- 
nuptial agreement  by  this  instrument  was  very  slight,  and 
scarcely  worthy  of  the  name.  The  testimony  on  behalf  of 
the  plaintiff  would  seem  to  show  that  the  old  gentleman 
was  very  greatly  troubled,  and  felt  grieved  that  he  had 
made  such  a  small  and  inadequate  provision  for  the  plaintiff 
in  that  antenuptial  contract,  and  that  he  wanted  that  agree- 
ment destroyed,  and  to  make  another  and  better  provision 
for  her.  All  his  anguish  and  anxiety,  and  all  his  good  and 
liberal  intentions,  about  which  there  is  much  display  in  the 
testimony,  finally  resulted  in  adding  to  his  former  benefac- 
tion a  very  small  lot,  if  any,  of  poor  furniture,  and  his  old 
clothing.  This  would  be  intensely  ludicrous,  if  it  was  not 
for  the  obvious  mental  weakness,  and  the  want  of  adequate 
appreciation  of  even  small  things,  of  Calvin  West,  in  con- 
sequence of  his  great  age,  and  so  near  his  death.  It  would 
seem  that  there  must  have  been  some  other  reason  than 
such  a  very  slight  change  in  the  antenuptial  agreement  for 
having  it  destroyed,  canceled,  or  superseded  by  this  new 
instrument.  Was  the  legal  effect  of  this  instrument,  as  now 
claimed  in  behalf  of  the  plaintiff,  then  contemplated  and 
understood?  Was  it  for  the  purpose  of  getting  rid  of  the 
antenuptial  contract,  the  benefits  of  which  the  plaintiff 
would  be  unable  to  waive  and  claim  her  rights  in  the  estate 
under  the  law,  and  of  having  this  post-nuptial  agreement 
take  its  place,  the  benefits  of  which  she  could  so  waive  and 
claim  such  rights?    Calvin  West  was  then  about  ninety 
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years  of  age,  and  it  was  within  two  weeks  of  his  death.  He 
could  not  have  been  expected  to  live  long  at  the  longest. 
Under  such  circumstances,  does  it  not  appear  strange  that 
he  should  stipulate  at  length  in  this  instrument  that  he  will 
provide  for  the  plaintiff  the  necessaries,  and  even  the  lux- 
uries of  life,  and  for  her  Christian  burial,  and  make  no  claim 
on  her  real  or  personal  estate,  and,  in  case  of  differences  be- 
tween them,  that  they  should  be  arbitrated.  Was  this  to 
make  a  show  of  a  new  and  original  agreement  between 
them,  that  they  were  incompetent  to  make  as  husband  and 
wife,  and  that  she  could  repudiate  after  his  death?  One 
thing  is  very  certain,  that  Calvin  West  did  not  understand 
such  a  legal  effect  of  the  instrument.  He  evidently  under- 
stood that  it  was  a  mere  amendment  of  the  antenuptial 
agreement,  or  addition  to  it  of  those  two  articles  of  prop- 
erty, his  furniture  and  clothing.  The  witness  WalTceT^  who 
was  employed  to  draw  the  instrument,  testified  that  he  said 
'^  he  had  not  done  fair  "  by  the  plaintiff  in  the  former  con- 
tract, and  "  he  wanted  it  altered^'*  and  that  "  he  wanted 
me  to  amend  it,"  and  "  wanted  to  give  her,  in  addition  to 
what  she  had  in  the  other  one,  the  household  furniture.'" 
Mr,  Walker  drew  the  instrument  from  the  old  agreement 
that  he  had  by  him,  and  he  was  asked  by  Mr.  West  if  the 
old  one  was  of  any  further  use,  and  he  told  him  that  he  did 
not  think  it  was.  He  asked  if  he  had  any  right  to  make 
another  contract,  and  Mr.  Walker  told  him  that  he  had,  and 
that  the  old  one  would  be  no  good  after  this  one  was  made. 
He  said  that  "  he  wanted  to  make  a  change  in  the  old  con- 
tract." This  testimony  shows  conclusively  that  Mr.  West 
did  not  suppose  that  he  was  entering  into  a  new  contract 
and  that  the  effect  of  the  old  one  would  be  destroyed  by  it. 
He  thought  that  the  old  one  need  not  be  preserved,  because 
it  was  included  in  the  new  one,  and  that  the  old  one  was 
merely  rewritten  or  copied  into  the  new  one,  with  the  "(W?- 
ddtion^^  ^' amendinent^^^  "  cKan^e^'*  or  "alteration,"  by  insert- 
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ing  in  it  the  fomiture  and  clothing.  That  was  really  all 
the  change  there  was.  He  was  bound  by  the  first  one  to 
support  the  plaintiff  during  life. 

It  follows  that  the  validity  of  the  old  contract  was  not 
destroyed  or  in  any  way  affected  by  the  new  one ;  but  was 
merely  altered  or  changed  in  that  one  respect.  Beyond 
what  was  copied  from  the  old  contract,  it  did  not  require 
her  signature.  It  was  his  sole  act.  It  was  the  additional 
gift  of  the  furniture  and  clothing.  The  same  consideration 
is  preserved.  It  was  not  a  new  contract,  or  any  contract 
between  them  which  he  or  they  could  not  make  in  conse- 
quence of  their  marriage.  He  had  a  right  to  change  the 
old  agreement,  and  give  her  more  than  it  provided ;  and  he 
did  so,  and  she  accepted  it.  That  is  aU  there  is  of  it.  If  he 
was  under  any  disability  to  so  change  the  antenuptial  agree- 
ment, then  it  was  not  changed.  It  is  very  clear  that  there 
was  no  intention  to  destroy  that  agreement  so  as  tq  destroy 
or  impair  its  legal  effect.  It  was  perpetuated  and  continued 
in  the  new  instrument.  This  is  the  only  reasonable  con- 
struction of  the  transaction.  The  claim,  therefore,  that  this 
instrument  canceled  and  avoided  the  antenuptial  agreement 
so  as  to  render  it  of  no  effect,  and  that  the  plaintiff  had  the 
right  to  waive  the  benefits  of  the  so-called  second  agree- 
ment, and  take  under  the  law,  is  unfounded ;  and  the  findings 
and  judgment  of  the  court  to  that  effect  are  not  supported  by 
the  evidence.  The  plaintiff  is  bound  by  said  antenuptial 
contract  as  changed  or  altered  by  the  said  instrument ;  and 
her  interest  in  the  estate  of  Calvin  West,  deceased,  must  be 
measured  by  what  she  agreed  to  receive  therefrom  in  and 
by  said  agreement,  so  altered.  She  has  no  dower  interest 
in  said  lands,  or  any  interest  in  said  estate,  under  the  law, 
or  except  as  so  stipulated  in  the  agreement  so  changed  or 
altered.  The  evidence  by  which  these  facts  appear  was  in- 
troduced by  the  plaintiff,  and  therefore  the  objections  to  it, 
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made  by  the  appellants,  need  not  be  considered.  The  plaint- 
iflf  is  bound  by  it. 

It  is  contended  by  the  learned  counsel  for  the  respondent 
that  it  appeared  from  the  evidence  that  the  said  Calvin  West 
deceived  the  said  plaintiff  as  to  the  extent  and  value  of  his 
property,  by  failing  to  inform  the  plaintiff  thereof,  and  that 
if  she  had  known  the  extent  and  value  of  the  same  she 
would  not  have  entered  into  said  antenuptial  agreement^ 
and  that  she  was  defrauded  therein,  and  that  therefore  said 
agreement  is  void  and  of  no  effect.  The  testimony  is  that 
the  plaintiff  had  known  the  said  Calvin  West  for  about 
twenty  years  before  that  time,  and  that  she  had  lived  in  his 
vicinity  and  among  his  relatives.  These  facts,  together 
with  her  omission  to  make  any  inquiry  about  it,  would  seem 
to  repel  any  claim  that  she  was  ignorant  of  it.  But  she  is 
estopped  by  having  accepted  an  alteration  of  said  agree- 
ment by.  the  addition  of  the  household  furniture  and  cloth- 
ing of  the  said  West,  by  said  instrument,  which  increased 
her  interest  in  his  estate  but  very  little,  if  any,  after  she 
had  lived  with  him  over  four  years,  and  must  be  presumed 
to  have  known  then  the  extent  and  value  of  his  estate ;  and 
she  insists  upon  the  validity  of  such  subsequent  agreement, 
and  the  effect  thereof  to  cancel  and  destroy  the  antenuptial 
agreement.  This  shows  very  clearly  that  she  either  knew 
the  value  of  his  estate  or  would  not  have  refused  to  enter 
into  said  agreement  if  she  had  known  it,  for  she  repeated 
the  agreement  with  such  slight  alteration  after  she  did 
know  it. 

This  is  a  question  of  fact  on  the  evidence  with  this  court,, 
and  the  legal  principles  involved  are  elementary  and  need 
no  authorities ;  and  the  questions  argued  by  the  learned 
counsel  on  both  sides  need  not  be  considered  so  far  as  they 
relate  to  the  case,  treating  the  instrument  last  made  as  an 
original  agreement,  valid  or  otherwise.    The  plaintiff  has 
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not  asked  any  relief  under  either  of  said  agreements  so 
called,  and  she  therefore  has  no  further  use  for  the  action, 
and  it  should  be  dismissed,  that  she  may  obtain  her  interest 
in  said  estate  by  virtue  of  the  antenuptial  agreement  so 
altered. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  dismiss 
the  complaint  on  its  merits. 


"Williams,  Respondent,  vs.  Eiohbs,  Administratrix,  Appel- 
lant. 

Septmber  SB  —  October.  14, 1890. 

Pbomissoby  Notes:  EvmBNCE.  (i)  Proof  of  execution  hy  person  since 
deoectsecL  (jg)  Comparison  of  handtcriting,  (3)  Admissions,  (4)  New 
trial  for  newly  discovered  evidence:  Discretion, 

1.  Li  an  action  upon  a  promissory  note  purporting  to  have  been  exe- 

cuted by  defendant's  intestate,  R,  who  signed  by  making  his  mark, 
the  payee's  daughter  testified  that  two  indorsements  of  payments 
thereon  were  made  by  her  at  the  request  of  both  R  and  her  father. 
Another  witness  testified  that  he  assisted  at  an  attempted  settlement 
between  R  and  the  payee,  and  that  a  note  of  R  was  then  presented 
by  the  payee,  which  he  believed  to  be  the  one  now  in  suit  Heid, 
that  the  evidence  of  the  execution  of  the  note  by  R  was  sufScient 
to  support  a  verdict  for  the  plaintiff. 

2,  The  payee's  daughter  having  been  only  ten  years  old  when  she  wrote 

the  first  indorsement,  and  thirteen  years  old  when  sh&  wrote  the 
second,  it  was  not  error  to  refuse  to  compel  her  to  rewrite  the  in- 
dorsements for  comparison  at  the  trial,  she  being  then  twenty-one 
years  old  and  having  testified  that  her  handwriting  had  very  much 
changed  and  improved. 
8.  In  an  affidavit  for  a  continuance  the  plaintiff  had  stated  that  he  could 
not  safely  go  to  trial  without  the  testimony  of  one  W.  £L,  whom  he 
beUeved  to  have  made  the  second  indorsement  on  tiie  note.  This 
affidavit  was  offered  as  evidence  by  the  defendant  but  waB  rejected. 
The  father  of  W.  H.  testified  that  the  plaintiff  had  told  him,  prior 
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to  the  trial,  that  W.  H.  made  one  of  the  indorsements.  The  plaint- 
iff testified  that  he  did  make  such  statement ;  that  he  was  induced 
to  do  so  from  comparing  W.  BL's  handwriting  with  the  indoree- 
ments,  but  knew  nothing  about  the  fact ;  and  that  he  was  after- 
wards informed  that  the  payee's  daughter  made  the  indorsemenla 
jBeZd,  that  the  exclusion  of  the  affidavit  was  not  error  for  which  the 
judgment  would  be  reversed. 
4  The  denial  of  a  motion  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  will  not  be  held  an  abuse  of  discretion  where  it 
does  not  appear  that  such  evidence  would  probably  produce  a  dif- 
ferent result 


APPEAL  from  the  Circuit  Court  for  Portage  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday  : 

This  action  was  commenced  February  15, 1888,  upon  a 
promissory  note  dated  October  2,  18Y6,  alleged  to  have 
been  executed  by  the  defendant's  intestate,  John  Eiches, 
payable  to  the  order  of  one  Thomas  Welch,  for  $326.75, 
payable  April  25, 1877,  with  interest.  It  is  alleged  in  the 
complaint  that  there  was  paid  and  indorsed  thereon  to 
Welch,  April  10,  1879,  $25;  also,  June  1,  1882,  $35;  and 
that  Welch  indorsed  and  transferred  the  note  to  the  plaint- 
iff, September  20, 1886.  The  answer  denied  each  and  every 
allegation  of  the  complaint,  and  specifically  denied  the 
signing  and  execution  of  the  note,  and  alleged  that  if  the 
note  was  ever  executed  by  John  Eiches  it  had  been  fully 
paid  and  satisfied  while  in  the  hands  of  Thomas  Welch;  and 
also  pleaded  the  six  years  statute  of  limitations.  At  the 
close  of  the  trial,  the  jury  returned  a  verdict  in  favor  of  the 
plaintiff,  and  assessed  his  damages  at  $708.70.  From  the 
judgment  entered  upon  that  verdict,  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Raymond  & 
Brenncm^  and  oral  argument  by  John  Brennan, 

For  the  respondent  there  was  a  brief  by  Synon  d&  Frosty 
attorneys,  and  CaU^  Jones  &  Sanborn,  of  counsel,  and  oral 
argument  by  D.  Lloyd  Jones. 
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Cassoday,  J.  'Under  the  pleadings,  the  plaintiff  was  re- 
quired to  prove  the  execution  of  the  note  by  John  Eiches. 
Sec.  4192,  R  S.  The  evidence  of  such  signing  by  John 
Eiches  was  certainly  very  weak.  The  note  purported  to  be 
signed  by  John  Eiches'  making  his  mark.  It  was  proved 
that  neither  he  nor  the  payee,  Thomas  Welch,  was  able  to 
write  his  name.  The  daughter  of  Mr.  Welch  testified  to  the 
effect  that  April  10,  1879,  and  when  she  was  about  ten 
years  of  age,  at  her  father's  house,  and  at  the  request  of 
both  her  father  and  John  Eiches,  she  then  and  there  made 
the  indorsement  thereon  of  $25,  as  it  appeared  on  the  note ; 
that  June  1,  1882,  at  the  house  of  her  father,  and  at  the 
request  of  both  John  Eiches  and  her  father,  she  then  and 
there  made  the  indorsement  thereon  of  $35,  as  it  appeared 
on  the  note ;  but  that  she  saw  no  money  paid  on  either  oc- 
casion. There  was  also  testimony  of  another  witness  to  the 
effect  that  he  was  present  at  an  attempted  settlement  be- 
tween Thomas  Welch  and  John  Eiches,  in  1882;  that  he 
acted  in  behalf  of  Welch  in  the  matter  of  such  settlement ; 
that  a  note  held  by  Welch  against  Eiches  was  brought  up, 
and  the  note  presented  by  Welch  at  that  time ;  that  he  be- 
lieved the  note  in  question  was  the  same  note  thus  presented. 
We  must  hold  that  such  evidence  was  sufficient  to  support 
the  verdict,  and  hence  that  the  trial  court  properly  refused 
to  grant  the  nonsuit,  and  also  properly  refused  to  set  aside 
the  verdict  for  want  of  evidence. 

We  do  not  think  there  was  any  error  in  refusing  to  com- 
pel the  witness  Miss  Welch  to  rewrite  the  indorsement  on 
the  note  in  the  presence  of  the  jury,  as  the  defendant's 
counsel  should  read  it  to  her,  for  the  purpose  of  being  used 
in  evidence, —  especially  as  the  indorsements  were  long  be- 
fore, and  she  had  testified  to  the  effect  that  her  handwrit- 
ing had  very  much  changed  and  improved  since  she  made 
the  indorsements  on  the  note.' 

1  The  witness  testified  that  she  was  twenty-one  years  old  at  the  time  of 
the  trial— Kep. 
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There  is  no  reversible  error  for  rejecting,  as  evidence  on 
the  part  of  the  defendant,  an  affidavit  made  by  the  plaint- 
iflf  for  the  purpose  of  continuing  this  cause  in  the  trial  court 
for  the  reason  that  he  could  not  safely  proceed  to  such  trial 
without  the  testimony  of  one  WiUiam  Houston,  whom  he 
believed  to  have  been  present  and  to  have  made  the  last 
indorsement  on  the  note  by  direction  of  John  Riches.  The 
defense  was  allowed  to  prove,  and  did  prove,  by  William 
Houston's  father,  that  some  six  months  prior  to  the  trial 
the  plaintiff  told  him,  in  effect,  that  his  son  William  made 
one  of  the  indorsements  on  the  note, —  the  first  indorse- 
ment. The  plaintiff  thereupon  testified  to  the  effect  that 
he  did  make  such  statement ;  that  he  was  induced  to  do  so 
from  comparing  William  Houston's  handwriting  with  such 
indorsements ;  that  he  at  that  time  knew  nothing  about  the 
fact,  but  was  simply  trying  to  find  out  who  made  the  in- 
dorsements; that,  subsequently,  he  was  informed  that  it 
was  the  daughter  of  Mr.  Welch. 

The  learned  counsel  for  the  defendant  insists  that  a  new 
trial  should  have  been  granted  upon  the  ground  of  newly 
discovered  evidence.  The  aflSdavits  in  support  of  such  mo- 
tion are  voluminous,  and  the  same  is  true  in  respect  to 
those  used  in  opposition  to  such  motion.  We  have  care- 
fully read  all  these  aflSdavits,  and  we  are  not  prepared  to 
say  that  such  newly  discovered  evidence  is  of  such  a  char- 
acter as  would  probably  produce  a  different  result;  and 
hence  the  court  was  justified  in  refusing  to  grant  the  mo- 
tion. Grace  v.  Mc Arthur^  76  Wis.  641.  The  question  was 
largely  in  the  discretion  of  the  trial  court,  and  we  would 
not  feel  justified  in  holding  that  there  had  been  any  abuse 
of  such  discretion. 

We  find  no  reversible  error  in  the  record. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Ohaotdos,  Administrator,  Respondent,  vs.  Mack  and  an- 
other, Appellants. 

September  $7—  October  U,  1890. 

Public  lands:  Grants:  Unsurveyed  i8land,\ 

A  grant  from  the  goTemment,  without  reservation,  of  lands  on  the 
bank  of  a  navigable  river,  vests  in  the  purchaser  the  title  to  any 
unsurveyed  isliuids  lying  between  the  main  land  and  the  center  of 
the  stream. 

APPEAL  from  the  Circuit  Court  for  Wood  County. 

Ejectment.  The  answer  admits  that  the  defendants  are 
in  possession  of  the  land,  but  denies  that  the  plaintiff  has 
any  title  or  interest  therein  or  any  right  to  the  possession 
thereof,  and  alleges  that  the  same  is  a  part  of  the  pubUc 
domain  of  the  United  States.  The  case  was  tried  by  the 
court,  a  jury  having  been  waived.  The  facts  will  sufficiently 
appear  from  the  opinion.  The  defendants  appeal  from  a 
judgment  in  favor  of  the  plaintiff. 

For  the  appellants  there  were  briefs  by  SUverthorn^  Hicr- 
ley,  Rycm  &  Jones^  and  oral  argument  by  G.  D.  Jones. 
They  contended,  mter  alia^  that  it  is  settled  by  the  laws  of 
the  United  States  that  proprietors  of  lands  bordering  on 
rivers  navigable  in  fact,  under  title  derwed  from  the  United 
States^  hold  title  only  to  the  stream,  and  this  without  re- 
gard to  the  decisions  of  the  courts  of  the  several  states  as 
to  the  ownership  of  the  shores  and  beds  of  such  streams. 
The  Dcmiel  BaU^  10  Wall.  557 ;  RoAlroad  Co.  v.  Schurmeir^ 
7  id.  272;  Yates  v.  MihoauTcee,  10  id.  497;  St.  Clair  Co.  v. 
LovingstoUy  23  id.  46;  Ba/mey  v.  Keokuk^  94  U.  S.  324. 
The  rule  in  this  state  which  gives  the  riparian  proprietors 
the  shores  and  beds  of  navigable  streams,  is  not  at  variance 
with  the  decision  in  Railroad  Co.  v.  Schurmeir^  but  merely 
gives  them  the  rights  which,  under  the  decision  in  PoUard 
V.  JSagan,  3  How.  212,  properly  belonged  to  the  state  and 
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not  to  the  United  States.  Ba/mey  v.  Keokuh^  94  U.  S.  324; 
OUon  V.  Merrill,  42  Wis.  211-212.  But  the  decision  in 
Pollard  V.  JTagan,  declaring  the  title  to  the  shores  and  beds 
of  navigable  streams  to  be  in  the  states  respectively,  did 
not  yield  to  the  states  the  title  to  the  islands  in  navigable 
streams.  And  clearly  the  center  or  thread  of  the  stream, 
which  under  the  laws  of  this  state  bounds  the  interest  of 
the  plaintiff,  is  the  center  or  thread  of  that  channel  which 
separates  the  island  from  her  lots  3  and  4.  This  is  the 
^^ watercourse^^  which,  under  Railroad  Co,  v.  Sckurmeir, 
should  be  taken  as  the  "  houndary "  of  the  lands  conveyed 
by  the  United  States ;  and  it  was  error  to  ignore  the  exist- 
ence of  this  channel,  so  plainly  marked  and  indicated  on  the 
original  government  plat.  See,  besides  cases  above  cited, 
Benson  v.  Morrow,  61  Mo.  345 ;  McMaiius  v.  Carmichad^ 
3  Iowa,  1 ;  Middleton  v.  Priicha/rd,  4  111.  510 ;  Gould,  Wa- 
ters, sees.  68,  69,  77;  Watson,  v.  Peters,  26  Mich.  508;  Shoe- 
maker V.  Hatch,  13  Nev.  261 ;  Schnrmeier  v.  St.  P.  dk  P.  B. 
Co,  10  Minn.  82 ;  St  Paul,  S.  <&  T,  F,  P.  Co.  v.  F.  D.,  St.  P. 
dk  P.  R.  Co.  26  id.  31 ;  Indiana  v.  Milk,  11  Fed.  Eep.  389. 
For  the  respondent  there  was  a  brief  by  Gardner  d  Oay- 
nor,  and  oral  argument  by  Geo.  R.  Gardner. 

Cole,  C.  J.  There  is  no  dispute  about  the  facts  in  this 
case,  but  the  counsel  disagree  as  to  the  law  arising  uiH)^ 
those  facts.  The  action  is  ejectment,  brought  by  the  plaint- 
iff's intestate,  who  claimed  to  be  the  owner,  as  riparian 
proprietor,  of  an  island  in  the  Wisconsin  river,  a  navigable 
stream.  She  held  and  owned  under  various  mesne  convey- 
ances the  title  derived  from  the  general  government  ol 
lot  4  in  section  8  and  lot  3  in  section  17,  township  22, 
range  6  east,  which  lots  lie  on  the  main  west  bank  of  the 
river,  opposite  to  the  island  in  controversy.  She  claim^ 
that  she  was  entitled  to  the  possession  of  this  island  by  ^ 
tue  of  the  grant  of  the  general  government  of  lots  3  and  4 
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to  those  under  whom  she  derived  title,  except  as  to  certain 
rights  which  the  defendants  have  under  a  deed  that  is  men- 
tioned in  the  evidence,  but  which  does  not  affect  any  ques- 
tion in  issue  here. 

The  island  hes  near  the  west  bank  of  the  river,  as  we 
have  said,  opposite  lots  3  and  4 ;  is  west  of  the  main  chan- 
nel and  west  of  the  thread  of  the  stream,  and  also  west  of 
the  main  navigable  portion  thereof.  It  is  separated  from 
the  west  bank  of  the  river  by  a  narrow  channel  or  slough, 
which  varies  in  width  from  95  to  100  feet,  and  is  separated 
from  the  east  bank  of  the  river  by  a  channel  which  varies 
in  width  from  320  to  700  feet.  The  channel  between  the 
island  and  the  west  bank  of  the  river  has  not  been  used 
since  the  settlement  of  the  country  for  purposes  of  naviga- 
tion, except  to  run  out  lumber  manufactured  at  the  mills 
on  the  main  land  on  the  west  bank.  The  portion  of  the 
river  used  for  the  purpose  of  navigation  is  the  main  chan- 
nel east  of  the  island.  The  island  is  about  1,250  feet  in 
length,  and  varies  in  width  from  70  to  300  feet;  it  is  a 
rocky  formation,  covered  with  a  thin,  sandy  soil,  and  was 
originally  covered  with  timber,  which  has  been  removed. 
It  lies  up  and  down  the  river,  nearly  parallel  with  the 
thread  of  the  stream.  It  is  not  overflowed  in  ordinary 
freshets,  but  is  substantially  submerged  in  extraordinary 
floods.  The  island  contains  between  two  and  three  acres 
of  land.  When  the  general  government,  by  its  agent,  sur- 
veyed and  platted  lots  3  and  4,  and  the  lands  on  either  side 
of  the  river  opposite  the  island,  it  made  no  survey  or  plat 
of  the  island  or  of  any  part  of  it ;  nor  has  the  government 
ever  surveyed  and  platted  it,  although  the  location  of  the 
ishuid  is  marked  upon  the  government  plat  of  the  survey  of 
the  lands  opposite  and  adjacent  thereto.  The  government 
many  years  since  disposed  of  all  its  lands  on  the  river  oppo- 
site and  adjacent  to  the  island,  and  there  is  nothing  which 
tends  to  show  that  the  government  intended  to  reserve  the 
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island  as  a  part  of  the  public  domain.  The  island  is  referred 
to  in  the  field-notes  of  the  meandered  line,  but  it  was  not 
surveyed,  though  its  location  is  marked  upon  a  plat  of  sur- 
veys, so  the  fact  of  its  existence  was  not  overlooked  by  the 
agents  of  the  government  when  such  surveys  were  made. 

Now,  the  question  in  the  case  is.  To  whom  does  the  island 
belong?  Did  it  pass  to  the  purchasers  of  lots  3  and  4  on 
the  bank  of  the  river  opposite  to  it.  The  island  lies  be- 
tween these  lots  and  the  middle  of  the  river,  and  there  is 
nothing  to  show,  as  we  have  said,  that  the  government  in- 
tended to  reserve  any  right  or  interest  in  the  island.  As 
there  was  no  such  reservation,  the  presumption  is  that  the 
government  did  include  it  and  pass  all  title  to  it  t(Mhe  pur- 
chaser. 

On  the  part  of  the  plaintiff  it  is  insisted  that  the  title  did 
pass  to  the  purchaser  of  lots  3  and  4  on  the  west  bank  of 
the  river.  The  position  of  the  learned  counsel  is  this:  He 
says  when  the  general  government,  by  its  agents,  surveys 
a  section  of  land  lying  partly  in  a  navigable  stream,  which 
embraces  islands  of  various  sizes  in  such  stream,  subdivides 
the  entire  section  into  such  lots  and  subdivisions  as  it  sees 
fit,  and  leaves  some  such  islands  unsurveyed,  and  places 
the  same  in  market,  and  disposes  of  all  said  lots  and  subdi- 
visions so  surveyed  and  platted ;  that  then  it  has  parted 
with  its  entire  interest  in  the  section  to  the  purchasers,  who, 
as  riparian  proprietors,  take  under  their  respective  grants 
to  the  middle  of  the  stream ;  that,  under  such  circumstances, 
the  presumption  is  that  the  government  intended  to  make 
no  reservation,  but  intended  that  all  its  title  should  pass  by 
its  grant,  as  in  case  of  a  private  conveyance.  It  seems  to 
us  there  is  great  force  of  reason,  and  much  good  sense,  in 
this  view  of  the  law.  In  this  state  the  settled  rule  is  that 
a  grant  by  an  individual  of  land  which  is  bounded  on  a  nav- 
igable stream  vests  in  the  grantee  the  title  in  the  bed  of  the 
river  to  the  thread  of  the  stream,  subject  to  the  public  right 
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of  navigation.  The  cases  in  this  court  where  this  doctrine 
has  been  laid  down  are  numerous,  but  are  so  familiar  to 
the  profession  that  it  is  unnecessary  to  cite  them.  The 
precise  question,  however,  here  presented, —  whether  the 
title  of  an  unsurveyed  island  between  the  shore  and  mid- 
dle of  the  stream  would  pass  to  the  purchaser, —  has  not 
been  directly  decided ;  but  we  see  no  principle  of  law  or 
good  reason  for  holding  that  it  would  not  so  pass.  The  in- 
ference certainly  is  very  strong,  when  the  government 
leaves  a  small  island  in  a  navigable  river,  lying  between 
the  shore  and  middle  of  the  stream,  unsurveyed,  and  sells 
all  the  surveyed  islands  and  all  the  lands  on  both  sides  of 
the  river,  that  it  intends  to  abandon  all  right  to  such  un- 
surveyed island  and  let  it  pass  to  the  riparian  owners  of 
lands  on  the  river  as  an  incident  to  its  grant.  It  seems 
formerly  to  have  been  the  policy  of  the  government  to  sur- 
vey islands  omitted  from  the  general  survey,  and  sell  them, 
but,  from  a  letter  of  the  acting  commissioner  of  the  general 
land  oflBce,  which  was  introduced  on  the  trial,  it  appears 
that  this  practice  has  been  abandoned  because  it  was  found 
disadvantageous  to  the  public  interest,  and  applications  for 
such  surveys  are  no  longer  entertained.  This  item  of  evi- 
dence gives  additional  strength  to  the  inference  as  to  the 
eflfect  of  the  grant  itself  from  the  government, —  that, 
where  no  right  is  reserved,  the  grant  of  lands  on  the  bank 
of  the  river  vests  in  the  purchaser  the  title  of  any  unsur- 
veyed islands  lying  between  the  main  land  and  the  center 
of  the  stream,  since  the  government  no  longer  desires  to 
assert  any  interest  to  an  island  thus  situated  and  omitted 
in  the  original  survey. 

"In  the  case  of  Middleton  v.  Pritchardj  4  HI.  510,  the  sa^ 
preme  court  of  Illinois  held  that,  when  a  government  grant 
is  made  which  does  not  reserve  a  right  or  interest  that  wouM 
ordinarily  pass  by  the  rules  of  law,  and  the  goveniiaent 
does  no  act  which  indicates  an  intention  to  make  such  r^Sr 
Vol.77  — 87 
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ervation,  the  grant  includes  all  that  would  pass  by  it  if  it 
were  a  private  grant ;  and  that,  as  the  United  States  had 
not  imposed  any  limitation  upon  its  grant  of  the  land  in 
question,  which  was  an  island  in  the  Mississippi  river,  sep- 
arated from  the  adjoining  land  by  a  slough,  the  title  of  the 
riparian  owners  extended  to  the  thread  of  the  river  and  in- 
cluded the  island."  Gould,  Waters,  §  69.  So,  "  in  Railroad 
Co,  V.  Schurmeir^  7  Wall.  272,  the  question  was  as  to  the 
title  to  an  island  in  the  Mississippi  river,  which,  at  the  time 
of  the  survey,  was  a  mere  sand-bar,  about  90  feet  wide  and 
160  feet  long,  separated  from  the  main-land  by  a  slough  or 
channel  28  feet  wide.  The  island  was  submerged  at  high 
water  (of  which  no  notice  was  taken  in  making  the  survey), 
and  the  slough  was  insignificant  in  comparison  with  the 
main  river.  At  the  time  of  the  action,  the  sand-bar  had 
been  filled  in  and  covered  with  valuable  improvements,  and 
the  contest  was  between  the  owner  of  the  adjoining  frac- 
tion and  a  railroad  company  which  claimed  the  bar  under  a 
new  survey  made  by  a  United  States  surveyor,  and  a  Con- 
gressional grant  of  certain  odd-numbered  sections.  It  was 
held  that  the  sand-bar  was  included  in  the  first  survey  as  a 
part  of  the  main-land."  Gould,  Waters,  §  77.  See  same 
case,  Schurmeier  v.  St.  P.  <&  P.  li.  Co.  10  Minn.  82. 

It  seems  to  us  that  the  decision  in  the  last  case  is  decisive 
of  the  one -before  us.  It  is  true,  as  observed  by  plaintiffs 
counsel,  there  are  facts  in  the  case  at  bar  much  stronger 
in  favor  of  the  plaintiff  than  in  the  Schurmeier  Cdse.  The 
general  government  had  actually  conveyed  the  island  in 
controversy  there,  and  attempted  to  grant  it  to  the  state  of 
l^innesota  for  certain  purposes,  and  the  defendant  claimed 
under  the  state.  But  in  the  case  before  us,  there  is  no  pre- 
tense that  the  government  has  ever  surveyed  or  attempted 
to  convey  this  island  as  a  lot  separate  from  the  survey  and 
conveyance  of  lots  3  and  4  on  the  adjacent  main  shore,  or 
that  it  has  ever  claimed,  or  now  claims,  to  be  the  owner  of 
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the  island,  nor  is  there  any  pretense  that  the  patent  of  the 
general  government,  issued  on  the  sale  of  those  lands,  re- 
served any  right  or  interest  tliat  would  ordinarily  pass,  by 
the  rules  of  law,  to  the  patentee,  or  that  it  did  any  act 
indicating  an  intention  to  make  a  reservation.  The  quan- 
tity of  land  included  in  the  island  was  never  ascertained  or 
attempted  to  be  sold,  and  we  think  it  must  be  deemed  to 
have  been  included  in  lots  3  and  4,  and  to  belong  to  the 
riparian  owner  of  those  lots. 

This  view  renders  it  unnecessary  to  consider  the  question 
whether  the  plaintiff  acquired  any  title  from  the  state  by 
virtue  of  the  patents  offered  in  evidence. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


LoQAN  and  others.  Respondents,  vs.  Trayser  and  another. 

Appellants. 

September  e7—  October  14, 1S90. 
Partnership:  Accounting:  Contribution:  Res  adjudicata. 

1.  In  an  action  in  the  names  of  aU  the  other  partners  against  the  heirs 

of  a  deceased  partner  to  recover  the  amount  oiP  the  firm  indebted- 
ness, over  and  above  its  assets,  chargeable  to  such  deceased  partner, 
an  accounting  was  had  ^id  the  amount  of  such  indebtedness  which 
each  partner  was  boimd  to  pay  was  determined.  Heldf  that  there- 
after an  action  at  law  might  be  maintained  bypartnerswho  had  paid 
the  whole  of  such  indebtedness,  to  recover  from  the  other  surviving 
partners  their  proportionate  share  thereof. 

2.  The  defendants  in  the  second  action  having  known  that  the  first 

action  was  prosecuted  to  judgment  in  their  names  as  plaintiffs, 
and  never  having  objected  thereto,  are  bound  by  such  judgment, 
although  such  first  action  was  commenced  without  their  advice  or 
consent 

3.  An  adjudication  in  the  first  action  that  the  plaintiffs  therein  had 

paid  all  the  indebtedness  of  the  firm,  was  not  an  adjudication  that 
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each  had  paid  hk  proportionate  share  thereof,  and  therefore  does 
not*  bar  the  second  action. 
4.  In  the  first  action  the  plaintiffs  were  charged  in  the  accounting  wi& 
the  value  of  some  partnership  property  then  in  their  possession, 
such  value  being  applied  to  reduce  the  amount  of  the  indebtedness 
of  which  each  partner  was  adjudged  bound  to  pay  his  proportioQ- 
ate  share.  Held,  that  the  defendants  in  the  second  action  were 
not  entitled  to  further  credit  for  their  share  of  the  value  of  that 
property. 

APPEAL  from  the  Circuit  Court  for  Waupaca  County. 

In  January,  1877,  the  plaintiflfs  and  defendants  and  one 
Dixon  formed  a  copartnership,  under  the  name  and  style  of 
the  New  London  Stave  Company,  for  the  purpose  of  carry- 
ing on  a  general  stave  business  at  the  city  of  New  London. 
There  were  six  equal  partners  in  the  firm  or  company,  the 
defendants,  under  the  firm  name  Trayser  <&  Dickinsonj 
being  one  of  the  partners,  and  Dixon  being  another.  The 
copartnership  continued  until  April,  1881,  when  it  was  dis- 
solved by  the  death  of  Dixon.  It  was  then  insolvent.  The 
surviving  partners  proceeded  to  wind  up  the  affairs  of  the 
company,  and  paid  all  its  indebtedness.  After  this  was 
done,  such  surviving  partners,  including  the  defendants  in 
this  action,  brought  an  action  in  equity  against  the  heirs  of 
Dixon  for  an  accounting  of  the  copartnership  affairs,  and 
to  recover  of  such  heirs  the  amount  of  the  indebtedness  of 
the  firm  over  and  above  its  assets  which  in  equity  would 
have  been  chargeable  to  Dixon,  as  one  of  the  copartners, 
had  he  lived.  The  action  was  tried  and  an  accounting  had 
therein  as  prayed.  The  court  found  the  facts  above  stated, 
and  that  the  indebtedness  of  the  stave  company,  which  the 
plaintiffs  had  paid,  was  $11,728.23,  one  isixth  of  which,  or 
$1,954.70,  was  chargeable  to  the  estate  of  Dixon,  and  judg- 
ment against  the  heirs  of  Dixon,  who  were  found  charge- 
able with  the  latter  sum,  was  entered  accordingly.  On 
appeal  to  this  court  such  judgment  was  affirmed.  73  "Wis. 
633. 
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This  is  an  action  at  law  brought  by  the  plaintiffs,  four  of 
the  surviving  partners  in  the  stave  company,  to  recover  of 
the  defendants  (who  jointly  constitute  the  remaining  sur- 
viving partner  therein)  their  proportionate  share  of  such 
indebtedness.  The  complaint  alleges  that  the  plaintiffs  paid 
the  whole  of  such  indebtedness.  This  was  proved  true  on 
the  trial,  and  is  not  controverted  by  defendants.  The  court 
directed  a  verdict  for  the  plaintiffs  for  the  portion  of  the 
deficiency  found  in  the  Dixon  Case  to  be  chargeable  to  each 
partner,  and  inter^t  thereon.  Judgment  was  entered  pur- 
suant to  the  verdict,  from  which  the  defendants  appeal. 

For  the  appellants  there  were  briefs  by  F.  (7.  Weed^  at- 
torney, and  Ocibe  Bouck^  of  counsel,  and  oral  argument  by 
Mr.  Weed. 

For  the  respondents  there  was  a  brief  by  Gary  <&  For- 
wa/rd^  and  oral  argument  by  C.  H.  Forwa/rd. 

Lton,  J.  1.  The  defendants  moved  for  a  nonsuit  on  the 
ground  that  the  case  involves  the  necessity  of  an  account- 
ing between  the  partners  in  the  stave  company,  and  that 
no  action  at  law  can  be  maintained  against  them  to  recover 
the  proportion  of  the  indebtedness  of  the  company  charge- 
able to  them,  until  an  accounting  shall  have  been  had  in 
equity  and  such  proportion  thereby  ascertained.  The  mo- 
tion was  denied,  and  such  denial  is  assigned  as  error.  We 
think  the  ruling  correct.  Such  accounting  was  had  in  the 
action  against  the  Dixon  heirs,  and  the  amount  of  the  de- 
ficiency which,  as  between  themselves,  each  partner  ought 
to  pay,  was  there  ascertained  and  adjudged.  The  defend- 
ants were  parties  to  that  action,  and,  under  a  familiar  rule 
of  law,  are  bound  by  the  adjudication. 

In  their  answer  the  defendants  deny  that  they  consented 
to  be  made  parties  to  the  Dixon  suit,  and  allege  that  it  was 
eommenoed  without  their  advice  or  consent,  and  claim  that 
for  those  reasons  they  are  not  bound  by  the  judgment 
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therein.  They  do  not  deny  they  knew  the  suit  was  com- 
raenced  and  prosecuted  to  judgment  in  their  names  as  plaint- 
iffs, and  it  does  not  appear  that  they  ever  made  any  objec- 
tion thereto.     They  must  be  held  bound  by  the  judgment. 

When  the  judgment  was  rendered  in  the  Dixon  Caie^ 
the  business  affairs  of  the  stave  company  had  been  closed, 
and  no  change  afterwards  occurred  in  the  relations  of  the 
surviving  partners  to  each  other,  or  in  their  rights  or  lia- 
bilities in  respect  to  each  other.  It  is  plain  therefore  that 
there  was  no  necessity  for  a  further  accounting  in  equity,  be- 
tween the  surviving  partners,  of  the  affairs  of  the  company. 
Each  partner  was  a  surety  for  the  others  for  the  payment 
of  their  respective  shares  of  the  deficiency  thus  ascertained, 
and  if  one  of  them  paid  the  share  of  another,  he  may  main- 
tain an  action  at  law  against  such  other  for  money  paid  for 
his  use  and  benefit.     This  is  such  an  action. 

2.  It  was  alleged  in  the  Dixon  suit,  and  so  adjudged,  that 
the  plaintiffs  therein  had  paid  all  the  indebtedn^s  of  the 
stave  company.  Inasmuch  as  the  present  defendants  were 
jilaintiffs  in  that  suit  it  is  claimed  this  is  equivalent  to  an 
adjudication  that  they  had  paid  their  due  proportion  of  such 
indebtedness,  and  that  the  plaintiffs  are  concluded  thereby. 
Probably  the  proportion  of  the  indebtedness  of  the  stave 
company  paid  by  each  surviving  partner  might  have  been 
determined  in  the  Dixon  suit,  but  it  was  not.  It  was  only 
found  that  the  plaintiffs  collectively  had  paid  such  indebt- 
edness. Had  these  defendants  asked  the  court  to  deter- 
mine what  sum  each  partner  had  paid  thereon,  and  to  settle 
the  equities  between  the  surviving  partners,  doubtless  the 
court  would  have  done  so.  But  they  made  no  such  re- 
quest, and  were  satisfied  ^ath  the  judgment  as  rendered. 
Under  these  circumstances  it  would  be  most  unjust  to  force 
the  construction  contended  for  of  the  judgment  in  that  suit, 
and  thus  relieve  the  defendants  from  the  payment  of  money 
which  the  plaintiffs  —  their  sureties  — have  paid  for  them, 
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and  which  the  defendants  admit  they  have  not  repaid.  We 
conclude  the  judgment  in  the  former  suit  is  not  a  bar  to 
this  action. 

3.  When  the  accounting  was  had  in  the  Dixon  suit,  the 
surviving  partners  had  on  hand  a  quantity  of  the  machinery 
of  the  stave  company,  which  they  had  removed  to  Chippewa 
county.  In  the  accounting  in  that  action  the  plaintiffs 
therein  were  charged  with  the  value  of  such  machinery, 
fixed  at  $1,800.  It  is  not  claimed  that  it  was  of  any  greater 
value.  The  defendants  claim,  however,  that  they  had  noth- 
ing to  do  with  the  removal  of  the  machinery,  and  that  they 
should  be  allowed  in  this  action  their  proper  share  of  such 
value,  being  $300.  This  claim  cannot  be  allowed.  The 
value  of  the  machinery  has  been  applied  to  the  payment  of 
the  indebtedness  of  the  stave  company,  and  reduces  the 
recovery  in  this  action  just  $300.  The  removal  of  it  to 
Chippewa  county  without  defendants'  consent  ia  of  no  sig- 
nificance. The  matter  stands  precisely  as  it  would  have 
stood  had  the  surviving  partners,  or  any  of  them,  sold  the 
machinery  while  it  was  at  New  London  for  $1,800,  and 
with  the  proceeds  of  the  sale  canceled  to  that  amount  the 
indebtedness  of  the  stave  company.  In  either  case  the  de- 
fendants realized  their  share  of  such  proceeds  by  a  corre- 
sponding reduction  of  the  indebtedness  of  the  stave  company 
for  which  they  were  liable. 

The  law  being  with  the  plaintiffs,  and  there  being  no 
controversy  on  the  facts,  the  court  properly  directed  a  ver- 
dict for  the  plaintiffs  for  the  sum  they  had  paid  for  the  de- 
fendants, and  interest  thereon. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Lutz  y&  CkimptoiL 


LuTz,  Kespondent,  vs.  Compton,  Appellaiit. 

September  57—  October  14, 1890. 

(f)  Vendor  and  purchaser  of  land:  Inability  to  convey:  Beeovery  of 
money  paid:  Tender  of  deed  after  action  brought,  (f)  Evidence: 
Unrecorded  plat 

1.  The  vendor  of  land  who  had  not  the  title  thereto  at  the  time  flpeci- 

fied  in  the  contract  for  the  conveyance,  cannot  defeat  a  recovery  of 
the  money  paid  on  the  contract  by  procuring  tit^e  and  tendering  a 
conveyance  aftw  the  ccunmenoement  of  the  action. 

2,  An  unrecorded  plat  of  additions  to  a  city  may  be  admissible  in  evi- 

dence to  prove  the  location  and  identity  of  a  lot  described  in  a  coa- 
tract  for  the  sale  thereof  by  reference  to  such  plat 

APPEAL  from  the  Circuit  Court  for  Wood  County. 
The  facts  are  sufficiently  stated  in  the  opinion.    The  de- 
fendant appeals  from  a  judgment  in  favor  of  the  plaintiff. 
JI.  W.  JSemmffton,  for  the  appellant. 
Geo.  L.  WiUiamfhs^  for  the  respondent. 

Okton,  J.  This  action  is  brought  to  recover  the  consid- 
eration money  in  part  paid  on  a  contract  between  the  par- 
ties for  the  purchase  of  a  lot  in  Neeves'  first  and  secand 
additions  to  the  city  of  Grand  Eapids,  by  the  plaintiff  of 
the  defendant,  on  the  grounds  (1)  that  the  defendant  falsely 
represented  that  he  owned  the  whole  lot ;  and  (2)  that  the 
defendant  was  unable  to  convey  to  the  plaintiff  said  lot. 
The  court  ordered  the  jury  to  find  a  verdict  for  the  plaint- 
iff, presumably  on  both  grounds.  It  was  proved  on  the 
trial  that  the  defendant  had  sold,  before  the  contract  was 
made,  a  strip  off  of  said  lot,  of  twenty  by  forty  feet,  and 
after  the  suit  was  commenced  the  defendant  procured  the 
title  to  said  twenty  by  forty  feet,  and  tendered  a  deed 
thereof  to  the  plaintiff.  That  of  course  was  too  late  to 
remedy  the  defect,  for  the  plaintiff  was  entitled  to  a  perfect 
deed  of  the  whole  lot  when  it  was  due  according  to  the 
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contract,  and  the  case  must  be  tried  on  conditions  existing 
at  the  time  of  the  commencement  of  the  suit.  The  defend- 
ant attempted  to  show  title  iu  himself  of  the  whole  lot,  by 
certain  tax  deeds,  but  the  description  of  the  property  in  all 
of  them  was  so  uncertain  and  imperfect  that  it  was  im- 
possible to  locate  it.  The  plaintiff  introduced  the  plat  of 
said  additions,  which  had  not  been  recorded.  It  was  ob- 
jected to  by  the  defendant,  but  received  in  evidence.  The 
error,  if  any,  was  cured  by  the  defendant  afterwards  mak- 
ing use  of  the  same  plat,  but  it  was  admissible  in  evidence 
to  prove  the  location  and  identity  of  the  property.  Vilas 
V.  lieynolds,  6  Wis.  214 ;  Simmofis  v.  Johnson^  14  Wis.  523. 
The  court  properly  directed  a  verdict  for  the  plaintiff,  at 
least  on  the  second  ground,  and  that  was  suflBcient. 

JSy  the  Cov/rt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Jones,  Kespondent,  vs.  The   Chicago,  Milwaukee  &  St. 
Paul  Eailway  Company,  Appellant. 

September  ^  —  October  14, 1890. 

Baihodds:  Wilful  or  grossly  negligent  killing  of  horse  on  track:  Court 

and  jury. 

In  an  action  against  a  railroad  company  for  the  wilful  or  grossly  neg- 
ligent killing  of  a  mare  which  got  upon  the  track  in  the  night-time 
without  the  fault  of  the  defendant,  it  appeared  that  the  train  which 
killed  the  mare  was  running  from  thirty  to  thirty-five  mites  an  hour ; 
that  the  engineer  first  saw  some  horses  on  or  near  the  track,  and 
blew  the  whistle,  whereupon  they  went  in  every  direction ;  tliat  he 
continued  to  sound  the  whistle  until  he  got  by  the  horses  and  sup- 
posed the  track  was  clear ;  that  after  going  some  distance  further 
he  suddenly  saw  the  mare  running  and  stumbling  on  the  track 
about  150  feet  ahead  of  the  engine ;  that  it  was  then  too  late,  and  he 
did  not  try,  to  do  anything,  but  struck  the  mare  while  going  at  f uU 
speed ;  and  that^  though  it  was  a  bright  moonlight  nighty  the  en- 
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gineer  could  not,  from  behind  the  headlight,  see  the  track  more 
than  150  feet  ahead.  There  was  also  evidence  that  the  engiaeer 
kept  on  sounding  the  whistle  until  he  had  passed  some  distance  be- 
yond where  he  first  saw  the  horses,  and  that  the  mare  had  been 
running  rapidly  for  some  distance  on  the  track  before  she  was 
struck.  Held,  that  the  evidence  was  insufficient  to  support  a  va- 
dict  for  the  plaintifit. 

APPEAL  from  the  Circuit  Court  for  Columbia  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  C assoday  : 

This  action  is  for  damages  for  wilfully  or  by  gross  negli- 
gence killing  a  very  valuable  black  mare  belonging  to  the 
plaintiff,  while  trespassing  upon  the  defendant's  right  of 
way. 

The  material  facts  are  undisputed  and  to  the  effect  that 
on  October  12,  1886,  the  mare  with  other  horses  belonging 
to  the  plaintiff  was  in  his  pasture  at  the  eastern  part  of  the 
village  of  Cambria,  some  little  distance  north  of  such  right 
of  way ;  that  between  that  pasture  and  the  right  of  way 
was  a  field  belonging  to  Hughes,  through  whose  farm  the 
railway  ran  in  an  easterly  and  westerly  direction ;  that  on 
the  evening  of  the  day  named  the  mare  and  such  other 
horses  broke  through  the  pasture  fence,  and  went  into  the 
field  of  Hughes,  and  from  thence  south,  through  a  gate 
which  had  been  left  open,  onto  the  defendant's  right  of  way 
a  short  distance  east  of  the  depot ;  that  from  there  they 
passed  along  the  right  of  way  easterly,  a  distance  of  about 
200  rods,  to  a  point  near  the  house  of  a  Mrs.  Davis  near  the 
right  of  way;  that  between  9  and  10  o'clock  that  night, a 
wild  or  irregular  extra  train  with  twenty-three  loaded  cars 
and  two  empty  cars  was  running  on  a  down  grade,  on  its 
way  westerly  from  Milwaukee  to  Portage  by  way  of  Hori- 
con,  at  the  rate  of  from  thirty  to  thirty-five  miles  an  hour, 
and  just  as  it  turned  a  curve  at  or  near  Mrs.  Davis'  house 
the  engineer  discovered  a  number  of  horses  upon,  at,  and 
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near  the  track ;  that  he  at  once  blew  the  whistle  and  the 
horses  went  in  every  direction ;  that  he  continued  to  blow 
the  whistle  until  he  got  by  the  horses  and  supposed  the 
track  was  clear ;  that  he  continued  such  speed  until  after  he 
had  passed  through  "  Hughes'  Cut/'  so  called,  110  rods  in 
length,  and  some  seventy  or  eighty  rods  west  of  the  house 
of  Mrs.  Davis ;  that  suddenly  he  saw  the  mare  running  and 
stumbling  on  the  track  about  150  feet  ahead  of  his  engine ; 
that  it  was  then  too  late  to  do  anything,  and  that  he  did 
not  try  to  do  anything,  but  struck  her  while  going  at  full 
speed ;  that  although  it  was  a  bright  moonlight  night,  yet 
he  could  not  see  as  well,  by  reason  of  such  light,  from  be- 
hind his  headlight,  and  could  not  see  on  that  night  more 
than  150  feet  ahead  of  his  engine  on  the  track. 

There  was  also  evidence  on  the  part  of  persons  in  the 
house  of  Mrs.  Davis,  and  in  a  house  on  the  hill  a  consider- 
able distance  north  of  there,  that  the  whistle  tooted  most 
of  the  time  from,  at,  or  near  the  house  of  Mrs.  Davis  until 
the  engine  had  passed  through  the  Hughes'  cut ;  that  the 
next  day  tracks  were  fouiid  on  the  right  of  way,  supposed 
to  be  those  made  by  the  mare ;  that  they  commenced  some 
distance  westerly  from  the  house  of  Mrs.  Davis ;  that  the 
mare  at  first  apparently  walked  for  a  distance  of  five  or  six 
rods ;  that  she  then  apparently  trotted  on  the  track  for  a 
distance  of  about  thirty-five  rods ;  that  she  then  ran  on  the 
track  for  a  distance  of  about  104  rods  to  the  place  where 
she  was  found. 

The  court  refused  to  direct  a  verdict  for  the  defendant. 
The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  and. 
assessed  his  damages  at  $1,008.19.  From  the  judgment 
entered  upon  that  verdict,  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  signed  by  John  T. 
Fish^  attorney,  and  Burton  Ha/mon^  of  counsel,  and  oral 
argument  by  Mr.  Sanson, 

J.  H.  Rogers^  for  the  respondent,  contended,  mter  aUa^ 
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that  the  evidence  showed  that  the  engineer  had  chased  the 
mare  over  770  yards  along  the  track,  sounding  the  alarm 
all  the  way  but  not  attempting  to  stop  the  train.  This  was 
proof  of  gross  negligence.  Berkley  v.  C,  H.  I.  cfe  F.  B, 
Co.  3  West.  Eep.  765;  Mo.  Pac.  R.  Co.  v.  Vandevenier,  26 
Neb.  222. 

Cassodat,  J.  It  is  conceded  that  the  mare  and  other 
horses  were  upon  the  right  of  way  without  any  fault  or 
negligence  of  the  defendant.  It  is  moreover  conceded  that 
the  defendant  is  not  liable  unless  the  engineer  wilfully  or 
through  gross  negligence  ran  upon  the  mare.  The  speed 
of  the  train  was  very  rapid,  but  no  more  so  than  usual  on 
that  portion  of  the  defendant's  road.  Of  course  the  engi- 
neer cannot  be  reasonably  charged  with  wilful  misconduct 
or  gross  negligence,  unless  he  saw,  or  by  the  exercise  of 
slight  diligence  might  have  seen,  the  mare  in  time  to  have 
prevented  the  injury.  The  mere  fact  that  the  engine  tooted 
more  or  less  for  the  distance  indicated  by  the  plaintiflPs 
witnesses  does  not  tend  to  prove' that  the  engineer  saw  the 
mare  for  the  whole  or  any  considerable  portion  of  that  dis- 
tance. After  having  passed  the  other  horses,  the  tooting 
may  have  been  prompted  by  overcaution,  or  by  reason  of 
the  near  approach  to  the  depot.  There  are  no  facts  or  dr- 
cumstances  in  the  case  which  authorize  the  inference  of 
such  gross  negligence,  unless  it  be  the  mere  fact  that  the 
mare  was  capable  of,  and  in  fact  was,  running  very  rapidly, 
and  hence  must  have  remained  Avithin  the  engineer's  range 
of  vision  for  a  greater  distance  than  if  she  had  been  stand- 
ing still  or  not  been  running  so  rapidly.  But  we  are  to  re- 
member that  it  was  in  the  night,  and  that  the  mare  was 
black,  and  hence  less  likely  to  attract  attention.  Besides  it 
is  undisputed  that  the  bright  moonhght  prevented  the  en- 
gineer, stationed  as  he  was  behind  the  head-light,  from  see- 
ing the  track  for  more  than  150  feet  ahead  of  the  engine. 
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He  testified,  in  effect,  that  there  was  no  time  for  him  to  do 
anything,  and  that  an  attempt,  when  so  near,  to  stop  the 
train,  would  simply  have  increased  the  danger  to  the  train 
and  those  upon  it.  The  train  was  running  at  the  rate  of 
thirty  or  thirty-five  miles  an  hour,  and  it  is  not  apparent 
that  the  engineer  could,  by  the  exercise  of  even  great  dili- 
gence, have  prevented  the  injury.  My  brethren  are  all 
clearly  of  the  opinion  that  the  evidence  is  insufficient  to 
support  the  verdict ;  and  after  careful  consideration  I  have, 
with  some  hesitancy,  been  led  to  the  same  conclusion. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 


EoBBETS,  Respondent,  vs.  The  Wisconsin  Telephone  Com- 
pany, Appellant. 

September  £9  —  October  14, 1890. 

Telephone  companies:  Obstruction  to  use  of  highway:  Court  and  Jury. 

1.  Under  a  statute  aUowing  telephone  lines  to  be  oonstrocted  and  main- 

tained along  a  public  highway  provided  they  do  not  obstruct  or  in- 
commode the  public  use  of  such  highway,  telephone  poles  erected 
from  four  to  six  feet  from  the  fence  in  an  almost  perfectly  level 
highway  are  not  such  obstructions  as  render  the  company  ]iMe  for 
personal  injuries  caused  by  runaway  horses  colliding  with  one  of 
such  poles. 

2.  The  question  whether  the  telephone  company  by  placing  its  poles  in 

the  highway  as  stated,  was  negligent,  or  was  guilty  of  a  breach  of 
legal  duty,  might  i»roperly  be  determined  by  the  court  on  demurrer 
to  a  complaint  setting  forth  the  f act& 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

The  facts  alleged  in  the  complaint  are  sufficiently  stated 
in  the  opinion.  The  defendant  appeals  from  an  order  over- 
ruling a  general  demurrer. 
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For  the  appellant  there  was  a  brief  by  Miller^  Noye%  & 
Miller^  and  oral  argument  by  B,  K.  MiUety  Jr. 

For  the  respondent  there  was  a  brief  by  Lewisy  Pfund  & 
Briggsy  and  oral  argument  by  H,  E.  Briggs.  They  con- 
tended, vrvter  alia^  that  the  defendant  was  required  to  erect 
its  poles  so  that  they  should  not  obstruct  or  incommode  the 
public  use  of  the  highway.  Sec.  1778,  R.  S.  As  against 
the  defendant  the  right  of  the  public  to  use  the  highway  in 
question  was  not  confined  to  the  traveled  track,  although  a 
town  is  only  bound  to  maintain  the  latter.  Wood,  Nuis. 
(2d  ed.),  sec.  248;  Dickey  v.  Maine  Tel.  Co.  46  Me.  483; 
Coinm.  'o.  King^  13  Met.  115 ;  Johnson  v.  Whitefiddy  18  Me. 
286,  36  Am.  Dec.  721.  The  question  whether  a  telephone 
pole  set  some  four  feet  from  the  fence  in  an  almost  perfectly 
smooth  and  level  highway  obstructs  or  incommodes  the  pub- 
lic use  thereof,  is  one  for  a  jury  to  determine.  King  v.  Osh- 
koshy  75  Wis.  519;  Comm.  v.  Franklin,  133  Mass.  569;  StaU 
V.  M.  dk  E.  R.  Co.  25  K  J.  Law,  437;  Winter  v.  Peterm^ 
24  id.  524;  Blanc  v.  Klumpke,  29  CaL  156;  BeU  v.  0.  &  P. 
R.  Co.  25  Pa.  St.  161;  Thomp.  Trials,  sees.  1887-91 ;  Wood, 
Nuis.  (2d  ed.),  sec.  249;  EenAJOorthy  v.  fronton,  41  Wis.  647; 
Whitney  v.  Milwaukee,  57  id.  639 ;  JSeefeld  v.  C,  M.  <&  St.  P. 
R.  Co.  70  id.  221. 

Cole,  C.  J.  This  is  an  action  for  personal  injuries.  It 
appears  from  the  complaint  that  the  plaintiff  was  riding 
with  another  man  in  a  buggy  along  the  highway,  which 
was  almost  perfectly  level  and  without  any  banks,  borders, 
ditches,  or  rough  or  uneven  places,  or  obstructions  of  any 
kind  in  it,  except  telephone  poles  which  were  set  in  the 
highway  eleven  rods  apart,  and  about  four  or  six  feet  south 
from  the  fence  on  the  north  side  thereof.  There  were  three 
traveled  tracks  about  equally  used  by  the  public  for  travel- 
ing. The  track  on  the  north  side  of  the  highway  was  about 
eight  feet  from  the  fence  on  the  north  side  of  said  highway, 
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and  about  three  feet  from  the  telephone  poles.  The  team 
was  traveling  on  this  north  track,  and  it  is  alleged  the 
horses  were  gentle  and  tractable,  and  were  under  the  con- 
trol of  the  driver  when  they  were  stopped  to  enable  the 
plaintiff  to  get  out  of  the  buggy.  While  in  the  act  of  alight- 
ing from  the  buggy  the  horses  were  frightened  by  a  team 
coming  from  behind,  and  ran  along  the  highway,  coming  in 
collision  with  a  telephone  pole,  and  the  plaintiff  was  thrown 
forward  from  the  buggy,  in  which  he  had  regained  his  seat, 
and  was  endeavoring  to  stop  the  horses,  and  sustained  the 
injuries  of  which  he  complains. 

Now,  does  the  complaint  state  a  cause  of  action?  It 
appears  to  us  that  it  does  not.  The  only  act  of  negligence 
complained  of  on  the  part  of  the  defendant  is  the  placing 
of  telephone  poles  in  the  highway  where  they  were  set. 
These  poles,  as  we  have  stated,  were  set  from  four  to  six 
feet  from  the  fence  on  the  north  side  of  the  highway,  which 
would  leave  just  room  enough  to  permit  the  cross-arms  on 
the  poles  to  be  entirely  over  the  highway.  Was  it  lawful 
to  place  these  poles  in  the  highway?  The  statute  author- 
izes any  corporation  formed  to  build  and  operate  telegraph 
lines  or  conduct  the  business  of  telegraphing  to  construct 
and  maintain  its  lines,  with  all  necessary  appurtenances, 
along  a  public  highway.  Sec.  1778,  S.  &  B.  Ann.  Stats. 
And  in  Wis.  Telephone  Co.  v.  Oshhosh^  62  Wis.  32,  it  was 
held  that  the  statute  included  telephone  companies,  al- 
though such  companies  were  not  specifically  mentioned 
therein.  The  poles  then  were  not  unlawful  structures  in 
the  highway,  but  were  authorized  by  law  to  be  set  therein. 
It  is  true  the  statute  in  effect  declares  that  no  telephone 
line  or  any  appurtenance  thereto  shall  at  any  time  obstruct 
or  incommode  the  public  use  of  the  highway.  Assuming 
the  facts  as  to  the  location  of  the  telephone  poles  to  be  as 
alleged  in  the  complaint,  we  think  they  did  not  show  any 
actionable  negligence.    They  would  certainly  constitute  no 
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obstruction  to  the  use  of  the  highway,  nor  would  the  team 
have  collided  with  them  if  it  had  been  under  the  control  of 
the  driver  and  properly  managed.  It  was  the  fright  and 
unmanageableness  of  the  horses  which  was  the  real  cause 
of  the  accident.  If  the  horses  had  not  run  against  the  pole 
they  probably  would  have  run  into  the  fence,  and  caused 
an  injury  to  life  or  property.  For,  as  observed  by  the  de- 
fendant's counsel,  it  is  impossible  to  so  arrange  the  surface 
of  a  highway  that  it  will  be  safe  for  a  runaway  team  to 
speed  upon  it.  And  this  court  has  said  that  "  it  is  not  the 
duty  of  towns  to  provide  roads  which  shall  be  safe  for  run- 
away or  unmanageable  horses,  or  such  as  have  escaped  from 
the  control  of  their  drivers  without  the  fault  of  the  towns; 
and  where  injuries  are  sustained  under  such  circumstances, 
it  appearing  that  otherwise  they  might  not  have  been  sus- 
tained, the  loss  must  fall  upon  the  owners  whose  Dlisfo^ 
tune,  if  not  whose  fault,  it  is  that  they  so  happened.'' 
Jackson  v.  JBeUevieu,  30  Wis.  250,  258.  It  is  stated  in  the 
complaint  that  the  highway  where  this  accident  occurred 
was  almost  perfectly  level,  with  no  ditches  or  rough  or  un- 
even places  in  it,  there  being  nothing  within  the  entire 
width  to  prevent  a  team  from  passing  over  it  in  safety,  ex- 
cept the  telephone  poles  set  near  the  fence.  These  poles 
could  not  have  been  placed  nearer  the  fence  without  en- 
croaching upon  the  adjoining  property.  They  seem  to 
have  been  set  with  due  care,  and  it  is  plain  that  they  did 
not  and  could  not  have  obstructed  or  incommoded  the  pub- 
lic use  of  the  highway.  We  feel  constrained  to  so  hold 
upon  the  facts  alleged. 

The  plaintiffs  counsel  suggests  that  the  question  whether 
the  telephone  poles  incommoded  the  public  use  of  the  high- 
way was  one  for  a  jury  to  determine.  That  certainly  is  not 
the  correct  view  where  a  question  of  law  is  raised  by  de- 
murrer. It  is  for  the  court  then  to  decide  whether,  the 
facts  being  admitted,  a  cause  of  action  is  stated.  Of  course 
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the  defendant  confessed  the  facts  to  be  as  alleged,  but  de- 
►  nies  that  by  the  law  arising  on  the  facts  the  plaintiff  should 
recover  any  damages.  So  here  the  court  must  say  whether 
the  defendant,  by  setting  its  telephone  post  in  the  place 
and  manner  described,  was  negligent,  or  was  guilty  of  a 
breach  of  legal  duty.  We  are  clearly  of  the  opinion  that 
no  actionable  negligence  is  shown.  The  team  could  have 
passed  along  the  highway  in  safety  if  the  horses  had  not 
taken  fright  at  the  team  coming  from  behind,  and  become 
unmanageable.  That  the  horses  ran  against  or  struck  the 
telephone  pole  was  the  fault  or  misfortune  of  the  driver. 
The  demurrer  to  the  complaint  should  have  been  sustained. 
JBy  the  Court. —  The  order  overruling  the  demurrer  is  re- 
versed, and  the  cause  is  remanded  to  the  circuit  court  for 
further  proceedings  according  to  law. 


Johnson,  Respondent,  vs.  Bobson,  Appellant. 

September  SO— October  14, 1890, 

Bight  of  toay:  Obstructions:  Remedy:  Right  to  maintain  gate:  Court 
and  jury:  Appeal  from  J,  P. 

1.  Where  the  owner  of  land  obstructs  a  way  over  the  same  to  a  high- 

way, the  person  having  the  right  of  way  may  cross  the  land  of  the 
same  owner  at  some  other  convenient  place  to  reach  the  highway. 

2.  The  owner  of  land  subject  to  a  right  of  way  to  a  highway  is  held  to 

have  had  the  right,  in  order  to  protect  his  enclosed  land,  to  main- 
tain a  reasonable  gate  or  bar-way  at  a  point  practically  at  the  end 
of  the  private  way  —  the  land  between  such  gate  and  the  highway 
being  unenclosed 

8.  The  question  whether  a  gate  or  bar-way  across  a  right  of  way  is  an 
unreasonable  obstruction  or  not,  is  usuaUy  one  of  fact  for  the  jury. 

4  Upon  appeal  to  the  circuit  court,  if  there  is  no  trial  de  novo,  the  ver- 
dict of  the  jury  in  a  justice^s  court  must  stand,  unless  it  is  clearly 
unsupported  by  the  evidence. 
Vol.  77  — 88 
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APPEAL  from  the  Circuit  Court  for  Dane  County. 

The  following  statement  of  the  case  was  prepared  by  Mr? 
Justice  Taylob  as  a  part  of  the  opinion: 

This  action  was  commenced  in  the  municipal  court  of 
Dane  county  to  recover  damages  for  an  alleged  trespass 
upon  the  lands  of  the  plaintiff,  and  for  throwing  down  the 
bars  and  fences  thereon,  by  reason  whereof  the  plaintiffs 
domestic  animals  escaped  from  his  inclosure  and  trod  down 
and  destroyed  the  crops  growing  and  being  thereon. 

The  defendant  answered  that,  at  the  time  and  place  men- 
tioned in  the  complaint,  the  defendant  had  a  right  of  way 
over  the  lands  described  in  the  complaint,  when  and  where 
the  alleged  trespasses  were  committed ;  and  that  the  plaint- 
iff, disregarding  the  right  of  the  defendant  to  pass  along 
said  right  of  way,  "  unlawfully  obstructed  said  way  by  plac- 
ing therein,  at  a  point  about  midway  between  the  termini 
thereof,  a  bar- way,  with  large  and  heavy  bars,  so  large  and 
heavy  as  to  make  it  unreasonable  to  require  this  defendant, 
and  those  going  over  said  way  to  and  from  his  said  prem- 
ises, to  take  them  down  and  replace  them;  and  that  this 
defendant  had  no  other  way  of  ingress  or  egress  to  and 
from  his  said  land  from  the  highway  or  any  pubUc  road; 
and  that,  in  the  exercise  of  his  lawful  right,  he  took  down 
and  removed  said  bars,  doing  no  unnecessary  damage  to  the 
plaintiff." 

By  an  amended  answer  the  defendant  alleged  "  that,  prior 
to  1886,  he  (this  defendant)  was  the  owner  of  the  premises 
described  in  the  complaint,  also  the  lands  which  he  still 
owns,  lying  north  and  west  of  said  fourteen-acre  tract;  that 
such  other  lands,  lying  west  and  north,  are  wholly  shut  out 
from  the  highways,  and  the  only  way  of  getting  in  and  out 
to  the  highway  was  over  said  fourteen-acre  tract ;  that  this 
defendant  conveyed  said  premises,  the  fourteen-acre  tract 
described  in  the  plaintiff's  complaint,  to  one  John  Peterson, 
the  plaintiffs  grantor,  retaining  the  lands  to  the  north  and 
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the  westj  as  aforesaid,  and  still  owns  and  occupies  the  same, 
and  they  are  still  shut  out  from  all  pubUc  highways,  as 
aforesaid;  that  the  defendant  thereby  reserved  and  re- 
tained a  right  to  pass  and  repass  over  said  fourteen-acre 
tract  to  the  highway,  as  of  necessity ;  and  that  the  plaintiff 
wrongfully  obstructed  his  said  right  of  way;  and  that  this 
defendant  only  removed  such  obstructions,  doing  no  dam- 
age." 

The  case  was  tried  by  a  jury  in  the  municipal  court,  and 
they  returned  a  verdict  in  favor  of  the  defendant  upon  all 
the  evidence  in  the  case.  The  plaintiff  appealed  from  the 
judgment  of  the  municipal  court  to  the  circuit  court  of 
Dane  county,  but  made  no  affidavit  so  as  to  entitle  himself 
to  a  new  trial  of  the  whole  case  in  the  circuit  court.  The 
testimony  in  the  municipal  court  was  taken  by  a  short-hand 
reporter,  and  the  entire  testimony  on  the  trial  in  the  mu- 
nicipal court  was  certified  and  returned,  with  the  pleadings 
and  other  proceedings,  to  the  circuit  court,  and  the  learned 
judge  of  the  circuit  court  tried  the  case  upon  the  evidence 
so  taken  on  the  trial  in  the  municipal  court. 

Upon  the  trial  in  the  circuit  court,  the  learned  circuit 
judge  made  and  filed  his  findings  of  fact  and  conclusions  of 
law  as  follows : 

"  I  find  the  following  facts :  (1)  I  find  plaintiff  and  defend- 
ant owners  of  respective  premises,  as  stated  and  alleged 
in  the  pleadings ;  (2)  that  the  fourteen-acre  piece  of  land 
described  in  the  pleadings  adjoins  the  pubho  highway,  and 
lies  between  it  and  the  land  owned  and  occupied  by  the  de- 
fendant, and  that  the  defendant  owned  said  fourteen-acre 
piece  of  land,  together  with  the  land  now  occupied  by  him, 
prior  to  the  sale  by  him  of  said  fourteen-acre  piece  of  land 
to  the  plaintiff's  grantor;  (3)  that  said  lands  of  the  defend- 
ant are  adjacent  to  no  public  highways,  and  defendant  has 
not  now,  nor  has  he  had  since  he  sold  said  fourteen-acre 
piece,  any  way  by  which  to  reach  a  public  highway  except 
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by  crossing  said  f ourteen-acre  piece ;  (4)  that  by  reason  of 
the  foregoing  the  defendant  has  a  right  of  way  by  necessity 
over  a  portion  of  plaintiflfs  premises,  that  is,  over  said  four- 
teen-acre  piece  to  the  highway;  (5)  that  pLiintiflf  erected 
and  maintained  the  bars  in  controversy  on  the  line  between 
the  said  f ourteen-acre  piece  of  land  and  a  '  flat-iron'  shaped 
piece  of  land,  never  owned  by  said  defendant  or  his  grant- 
ors, which  lies  adjoining  said  fourteen-acre  piece  on  the 
east,  and  is  included  in  the  lands  owned  by  the  plaintiff; 

(6)  that  the  bars  were  used  in  connection  with  a  fence  on 
plaintiffs  land,  and  that  such  use  of  the  premises  was  a  rea- 
sonable and  proper  use,  and  that  they  were  not  an  unrear 
sonable  obstruction  to  defendant's  use  of  right  of  way; 

(7)  that  the  bars  erected  and  maintained  by  plaintiff  in  this 
case  are  so  located  and  constructed  as  to  be  reasonable  and 
proper  in  such  location  and  construction,  in  view  of  the 
purpose  for  which  the  premises  are  used  by  the  plaintiff 
and  the  use  of  the  right  of  way  by  the  defendant ;  (8)  that 
defendant  has  repeatedly  neglected  to  replace  the  bars  when 
he  removed  the  same  or  caused  the  same  to  be  removed, 
to  the  damage  of  the  plaintiff ;  (9)  that  across  said '  flat- 
iron  '  shaped  piece  of  land,  on  the  east  of  the  fourteen-acre 
piece,  the  defendant  has  no  right  of  way,  except  as  plaintiff 
has  given  defendant  license  to  travel  there,  or  when,  by 
mutual  agreement,  defendant's  passage  to  the  highway 
across  the  fourteen-acre  piece  has  been  fenced  up ;  (10)  that 
plaintiff  has  at  various  times  in  previous  years,  as  the 
proper  use  of  his  land  demanded  it,  maintained  bars  at  the 
same  place  where  they  now  are,  and  defendant  kept  up  such 
bars,  as  he  had  occasion  to  use  his  right  of  way,  when  re- 
quired to  do  so  by  plaintiff. 

"  From  the  foregoing  I  find  as  conclusions  of  law  (1)  that 
it  was  the  duty  of  the  defendant  to  keep  up  and  replace 
said  bars  as  erected  and  maintained  by  plaintiff ;  (2)  that 
the  plaintiff  has  suffered  damage  by  the  refusal  of  the  de- 
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f endant  to  so  keep  up  said  bars ;  (3)  that  the  verdict  and 
judgment  of  the  municipal  court  were  not  warranted  by  the 
law  and  the  evidence ;  and  (4)  that  the  plaintiff  is  entitled 
to  judgment  in  this  court  reversing  and  setting  aside  the 
judgment  of  said  municipal  court,  with  costs,  as  provided 
by  law.  Let  judgment  enter  accordingly.  Eobert  G.  Sie- 
BECKER,  Judge." 

The  defendant  excepted  to  the  6th,  7th,  9th,  and  10th 
findings  of  fact,  and  to  the  1st,  2d,  3d,  and  4th  conclusions 
of  law.  The  circuit  court  entered  judgment  for  the  plaint- 
iff, reversing  the  judgment  of  the  municipal  court,  with 
costs  in  favor  of  the  plaintiff,  and  the  defendant  appeals  to 
this  court. 

For  the  appellant  there  was  a  brief  signed  by  Jjaae  <Sb 
Wait,  and  oral  argument  by  Z.  Xi  Luse.  They  argued, 
among  other  things,  that  though  there  are  several  adjudged 
cases  holding  that  the  owner  of  the  fee  may  maintain  gates 
or  bars  at  the  termini  of  the  way,  none  of  them  support 
the  doctrine  that  the  gates  or  bars  may  be  placed  at  £[ny 
intermediate  points  across  the  way.  And  this  court  in 
Joice  V.  Conliny  72  Wis.  607,  intimates  quite  strongly,  if  it 
does  not  hold,  that  a  gate  cannot  be  maintained  across  the 
way  except  at  the  termini. 

For  the  respondent  there  was  a  brief  by  Richmond  cfe 
Smith,  and  oral  argument  by  J.  B,  Smith,  To  the  point 
that  unless  the  land-owner  is  restrained  by  the  terms  of  a 
conveyance  granting  a  right  of  way,  or  unless  the  right  of 
way  is  acquired  by  prescription  and  no  gates  have  been 
used  during  the  requisite  term,  he  has  the  right  to  erect 
and  maintain  suitable  gates  or  bars  such  as  are  necessary  to 
the  proper  and  reasonable  use  of  his  land,  tliey  cited  Bake- 
mun  V.  Talbot,  31  K  Y.  366-369 ;  Goddard,  Easem.  331 ;  3 
Kent's  Comm.  419;  Maanodl  v,  McAtee,  9  B.  Mon.  20;  Gar- 
land V.  FurbeTy  47  N.  H.  301 ;  Whaley  v.  Jarrett,  69  Wis. 
613;  Short  v.  J)ivine,  146  Mass.  119;  Buson  v.  Young^  4 
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Lans.  63.  Whether  intermediate  gates  or  bars  may  be 
maintained  depends  entirely  on  the  terms  of  the  grant, 
the  custom  in  that  particular  place,  and  the  reasonableness 
or  necessity  of  their  use. 

Tatlob,  J.  The  only  errors  alleged  by  the  counsel  for 
the  appellant  for  the  reversal  of  the  judgment  of  the  circuit 
court  are :  "  (1)  The  court  erred  in  holding  that  the  erection 
of  the  bars  in  question  was  a  reasonable  and  proper  use  of 
the  plaintifPs  premises,  and  not  an  unlawful  obstruction  to 
the  def endajit's  right  of  way.  (2)  The  court  erred  in  hold- 
ing that  it  was  the  duty  of  the  defendant  to  keep  up  and 
replace  such  bars.  (3)  The  court  erred  in  holding  that  the 
verdict  and  judgment  of  the  municipal  court  were  not  war- 
ranted by  the  law  and  the  evidence." 

The  finding  by  the  circuit  court  that  the  defendant  had 
a  right  of  way  by  necessity  over  plaintiffs  fourteen-acre 
piece  to  the  highway,  must  be  taken  as  established  by  the 
evidence  in  the  case,  as  neither  party  has  excepted  to  such 
finding  of  fact.  For  the  purposes  of  this  appeal,  that  must 
be  taken  as  a  verity. 

The  ninth  finding  of  fact,  in  view  of  the  undisputed  evi- 
dence in  the  case,  also  establishes  the  fact  that  at  the  time 
of  the  alleged  trespass  the  defendant  had  a  right  of  way 
across  the  triangular  piece  of  land  lying  between  the  four- 
teen-acre piece  and  the  highway,  as  the  evidence  clearly 
shows  that  the  plaintiff  had  fenced  the  fourteen  acres  from 
the  highway,  except  at  the  point  where  the  bar-way  led 
from  said  fourteen-acre  tract  across  the  triangular  piece  to 
the  highway.  The  plaintiff  having  obstructed  the  defend- 
ant's way  of  necessity  to  the  highway  across  the  east  side 
of  said  fourteen-acre  tract,  south  to  the  highway,  he  might 
of  right  cross  the  plaintiff's  land  at  some  convenient  place 
to  reach  such  highway.  This  proposition  is  sustained  by 
the  following  decisions  in  this  court :  Jarstadt  v.  Smithy  51 
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^k.  96, 98,  atid  cases  cited  in  the  opinion  in  that  case.  See, 
s^sOy  DiUman  v,  Hoffma/riy  38  Wis.  559. 
.  It  having  been  established  that  the  defendant  had  a  right 
of  way  over  the  place  where  the  bar-way  was  placed  by  the 
plaintiff,  the  only  other  material  questions  in  the  case  are 
a^  to  the  right  of  the  plaintiff  to  maintain  a  bar-way  at  that 
place,  and,  if  he  had  that  right,  then  whether  the  bar-way 
was  a  reasonable  one  under  aU  the  evidence  in  the  case. 
"Under  the  evidence  in  the  case,  we  think  the  maintaining 
by  the  plaintiff  of  a  gate  or  bar-way  at  the  place  in  contro- 
versy would  not  be  an  unwarrantable  obstruction  of  the 
way,  as  the  evidence  shows  that  the  bar-way  was  practically 
at  the  end  of  the  private  way.  The  evidence  seems  to  show 
that  the  land  between  the  bar-way  and  the  highway  was 
unenclosed,  and  so  the  protection  of  the  plaintiff's  enclosed 
land  would  justify  a  gate  or  bars  at  the  place  mentioned. 

The  only  other  queston  is.  Was  this  bar-way  a  reasonable, 
or  was  it  an  unreasonable,  obstruction  of  the  defendant's 
right  of  way?  It  will  be  seen  that  the  defendant,  as  a  jus- 
tification for  leaving  the  said  bars  open  when  he  passed 
through  the  same,  claims  that  they  were  unreasonably 
heavy,  and  consequently  the  obstruction  of  the  way  was  an 
unreasonable  obstruction.  We  must  presume  that  this  ques- 
tion of  the  reasonableness  of  the  bar-way  was  a  question 
litigated  in  the  municipal  court ;  and  an  examination  of  the 
evidence  taken  on  the  trial  in  that  court  shows  very  clearly 
that  the  question  of  the  reasonableness  of  the  obstruction 
was  contested  on  such  trial.  The  jury  in  the  municipal 
court,  having  found  a  verdict  for  the  defendant,  must  have 
found  that  the  obstruction  was  an  unreasonable  one.  They 
must  have  found,  as  the  circuit  court  did,  that  the  locus  m 
quo  was  the  private  way  of  the  defendant ;  and,  if  the  law 
be  as  it  is  claimed  by  the  plaintiff  to  be,  that  in  the  absence 
of  any  express  agreement  on  the  subject  the  owner  of  the 
soil  may  place  such  reasonable  gate  or  bars  across  such 
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right  of  way  as  is  fairly  necessary  to  protect  the  crops  and 
cultivated  lands  of  such  owner,  then  the  jury  must  also  have 
found  the  bars  in  question  were  an  unreasonable  obstruc- 
tion. That  the  reasonableness  or  unreasonableness  of  the 
obstruction  is  a  question  of  fact  for  the  jury  in  almost  all 
cases  cannot  be  controverted.  See  Baheman  v.  Taihot,  31 
N.  Y.  366;  Baker  v.  Frick,  45  Md.  343;  Huson  v,  Toung, 
4  Lans.  63;  Brill  v.  BriU,  108  N.  Y.  511;  Whaley  v.  Jar- 
rett,  69  Wis.  613;  Washb.  Easem.  256. 

The  jury  having  found  for  the  defendant  upon  this  ques- 
tion, their  verdict  on  that  question  must  stand,  unless  it  is 
clearly  unsupported  by  the  evidence.  That  there  is  suffi- 
cient evidence  to  support  their  finding  that  the  bars  were 
an  unreasonable  obstruction  can  hardly  be  controverted. 
Under  the  rule  established  by  this  court  as  to  the  power  of 
the  circuit  court  to  reverse  the  judgment  of  a  justice's  court 
upon  questions  of  fact,  it  seems  to  us  very  clear  that  the 
learned  circuit  judge  erred  in  reversing  the  judgment  of 
the  municipal  court  upon  that  question.  See  Stebbins  v. 
Killeen,  68  Wis.  682 ;  Camplellv.  BahUtts,  53  Wis.  276.  The 
jurisdiction  of  the  municipal  court  in  the  trial  of  civil  ac- 
tions is  the  same  as  that  of  a  justice's  court,  except  that  it 
may  try  cases  where  title  to  real  estate  comes  in  question. 
There  certainly  was  sufficient  evidence  to  sustain  the  ver- 
dict of  the  jury,  and  that  is  sufficient  to  make  their  finding 
binding  upon  the  circuit  court  upon  appeal.  We  are  clearly 
of  the  opinion  that  the  circuit  court  erred  in  reversing  the 
judgment  of  the  municipal  court  upon  the  reasonableness  of 
the  obstruction  placed  in  the  right  of  way  by  the  plaintiff. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  that 
court  to  affirm  the  judgment  of  the  municipal  court. 
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The  State  ex  rel.  Briesen,  Eespondent,  vs.  Barden,  Ap- 
pellant. 

September  SO — October  14y  1890. 

Elections:  Constitutional  law:  Printing  on  back  of  ballots. 

The  ballotB  for  judicial  officers  and  those  for  other  officers  elected  on 
the  same  day  being  required  by  sea  89,  R  S.,  to  be  put  into  sepa- 
rate boxes,  ballots  having  the  word  **  Judiciary*^  printed  on  the 
back  thereof  are  not  void  under  sec.  8,  art  III,  Const  (which  pro- 
Tides  that  "all  votes  shall  be  given  by  ballot  "X  i^^r  under  sec.  10, 
ch.  464,  Laws  of  1885  (which  makes  it  an  offense  to  print  or  circu- 
late printed  ballots  having  any  "printing,  engraving,  device,  or 
mark  of  any  kind  upon  the  back  thereof  "). 

APPEAL  from  the  Circuit  Court  for  Columbia  County. 

The  facts  are  stated  in  the  opinion. 

Tho8,  Armstrong^  Jr.^  and  Q,  W.  Hazdton^  for  the  appel- 
lant, argued,  among  other  things,  that  a  ballot  is  merely  a 
written  vote  in  contradistinction  to  one  viva  voce^  and  as 
used  in  the  constitution  the  word  has  its  common-law  mean- 
ing —  nothing  more  nor  less.  It  has  never  been  held,  in 
the  absence  of  a  statute,  that  a  mark  or  word  on  the  out- 
side of  a  ballot  vitiated  and  destroyed  it.  Cush.  Leg.  Assem. 
sec.  103 ;  Mechem,  Pub.  Oflf.  sec.  191 ;  State  ex  rd.  MUlican 
V.  Phillips^  63  Tex.  390.  Courts  have  uniformly  been  gov- 
erned by  the  intention  of  the  voter,  in  considering  whether 
to  count  or  reject  irregular  ballots,  without  regard  to  what 
might  be  on  the  outside  of  the  ticket  or  how  they  might 
have  been  folded.  State  ex  rd,  Spa/uldimg  v,  Ehoood^  12 
Wis.  551 ;  Atey  Gen.  ex  rd.  Ca/rpenter  v.  Ely^  4  id.  430 ; 
People  V.  Cooh^  8  K  T.  67;  Rawes  v.  Miller,  56  Iowa,  395; 
E.  S.  sees.  34,  70.  A  secret  ballot  does  not  mean  a  ballot 
which  necessarily  shields  every  vote  cast  at  an  election 
from  publicity.  The  "  vote  by  ballot "  does  nothing  more 
than  to  provide  a  method  by  which  the  voter  who  desires 
to  conceal  the  contents  of  his  ballot  may  do  so.    No  case 
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can  be  found  where  a  court  has  held  that  a  secret  ballot  is 
anything  more  than  a  personal  privilege.  State  ex  rd.  Hopr 
Jems  V.  Olm,  23  Wis.  309 ;  People  ex  rel.  WiUiams  v,  GicoU, 
16  Mich.  283;  Teinple  v.  Mead^  4  Vt.  535;  Cooley,  Const. 
Lim.  760.  This  being  so,  the  complaint  is  fatally  defective 
in  not  alleging  that  the  voters  who  supported  the  defend- 
ant were  prevented  from  voting  a  secret  ballot  by  reason 
of  the  distribution  and  use  of  the  tickets  in  question. 

Sec.  10,  ch.  464,  Laws  of  1885,  was  intended  to  secure 
practical  uniformity  in  the  ballots  by  prohibiting  the  print- 
ing and  circulation  on  election  day  of  any  ballots  except  those 
described  in  the  statute.  It  was  not  intended  to  place  re- 
strictions upon  the  voter,  or  to  make  ballots  of  any  other 
description  illegal  and  void  when  voted  by  qualified  electors 
and  received  by  the  inspectors.  Had  that  been  the  inten- 
tion, the  law  would  have  so  declared.  The  section  is  bor- 
rowed from  older  states,  but  with  a  significant  alteration. 
As  found  in  Indiana,  Texas,  Mississippi,  and  elsewhere,  it 
provides  that  "  the  inspectors  shall  refuse  all  ballots  of  any 
other  description."  In  some  of  the  states  the  language  is, 
"  the  inspectors  shall  refuse  to  receive  or  count  ballots  not 
in  conformity  with  this  section."  The  omission  of  this  pro- 
vision from  our  statute  must  have  been  for  a  purpose. 
Again,  sec.  9  of  the  same  act  forbids  the  inspectors  to  expose 
or  examine  the  backs  of  ballots  actually  cast,  and  require 
them  to  count  and  canvass  all  such  ballots  and  declare  or 
announce  the  result.  Kellogg  v.  Hickman^  12  Col.  256,  is 
the  only  authority  we  have  found  under  a  statute  like  our 
own.  Other  cases  are  based  upon  statutes  which  forbid  the 
inspector  to  receive  and  count  the  vote.  Comm.  v.  Wodper, 
3  Serg.  &  E.  29;  Druliner  v.  State,  29  Ind.  308;  Jf^apier  f). 
Mayhewy  35  id.  276 ;  Mechem,  Pub.  Off.  sec.  193. 

There  is  no  analogy  between  contracts  which  are  made 
in  violation  of  law,  and  ballots  which  are  forbidden  to  be 
printed  or  circulated  but  not  forbidden  to  be  voted. 


Digitized  byVjOOQlC 


77.  AUGUST  TEEM,  1890.  603 

The  State  ex  reL  Briesen  vs.  BardexL 

Oeorge  W.  Bi/rd^  for  the  respondent,  contended,  i/rUer  aUa^ 
that  the  ballots  cast  for  the  defendant  were  void  because  in 
violation  of  sec.  3,  art.  Ill,  Const.,  which  provides  that  "  all 
votes  shall  be  given  by  ballot,"  etc.  A  ballot  implies  abso- 
lute and  inviolable  secrecy.  Bouvier's  Law  Diet.  11th  ed. 
and  15th  ed.;  McCrary,  Elections,  sec.  .513;  Paine,  Elec- 
tions, sec.  535;  Cooley,  Torts,  298;  Cooley,  Const.  Lim. 
(5th  ed.),  760,  761;  2  Am.  Cyc.  245,  "Ballot;"  Mechem,. 
Pub.  Off.  sees.  192, 194;  1  May,  Const.  Hist,  of  Eng.  353; 
Temple  v.  Meadj  4  Vt.  535 ;  People  ex  rel.  Smith  v.  Pease^ 
27  K  T.  45;  WUUams  v.  Stein,  38  Ind.  89;  State  ex  rel. 
Williams  V.  Oicotty  16  Mich.  283 ;  Briabin  v,  Cleary,  26  Minn. 
107 ;  Bamum  v.  Gilma/riy  27  id.  466.  If  the  ticket  be  not 
such  as  required  by  the  constitution,  or  even  a  statute,  it  is 
void  and  cannot  be  counted.  Comm,  v.  Bead,  Bright.  Elec. 
Gas.  126;  S.  0.  2  Ashm.  (Pa.),  261;  Foster  v.  Sca/rff,  15 
Ohio  St.  532 ;  Atfy  Oen.^,  DeProit  Comm.  Council^  58  Mich. 
213,  217;  JoTies  v.  GlideweUy  7  Law  Eep.  Ann.  831 ;  Cooley, 
Const.  Lim.  760;  Mechem,  Pub.  Off.  sec.  192. 

The  ballots  cast  for  the  defendant  were  void  because  in 
violation  of  sec.  10,  ch.  464,  Laws  of  1885  (sec.  44i,  S.  &  B. 
Ann.  Stats.).  Whatever  is  prohibited  by  statute  is,  of 
course,  illegal  and  void,  ^tna  Ins,  Co.  v.  JBarvey,  11  Wis. 
394;  Lemon  v.  Crosskopfy  22  id.  447;  Melchoir  v.  McCarthy, 
31  id.  252 ;  Clarice  v.  Zincoln  LwmJber  Co.  59  id.  655 ;  Fulton 
V.  Bay,  63  id.  112;  BaUeU  v.  Notion,  14  Johns.  273.  The 
object  of  the  statute  being  to  secure  the  secrecy  of  the  bal- 
lot, any  departure  from  its  provisions  in  any  way  destroy- 
ing, invading,  or  impairing  that  secrecy  invalidated  the  ballot 
itself  and  required  its  rejection.  McCrary,  Elections,  sees. 
500-505;  Cooley,  Const.  Lim.  760;  Cooley,  Torts,  298; 
Comm.  V.  WodpePy  3  Serg.  &  E.  29 ;  State  ex  rel.  Mahoney  v. 
McKinnon,  8  Oreg.  493 ;  Zedbetter  v.  Ball,  62  Mo.  422 ; 
Oglesby  v.  Sigman,  58  Miss.  502 ;  PerJcins  v.  Carraway,  59 
id.  222;  KeUer  v.  Touhney  7  S.  Eep.  (Miss.),  508;  Steele  v. 
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Calhoun^  61  Miss.  656;  Kirh  v.  lihoadsy  46  CaL  398;  Bey' 
nolds  V.  SnoWy  67  id.  497;  State  v.  CoUin^,  12  Atl.  Kep. 
(R.  I.),  121 ;  Paine,  Elections,  sees.  634-5.  In  cases  where 
the  particular  objections  urged  were  held  not  to  invahdate 
the  tickets,  those  objections  were  either  as  to  the  heading 
or  other  printing  on  the  inside  of  the  tickets,  or  their  shape 
where  there  was  no  requirement  as  to  the  shape.  Bruli' 
-ner  v.  State,  29  Ind.  308;  Stanley  v.  Manly ^  35  id.  275; 
MiUholland  v.  Bryant^  39  id.  363 ;  State  ex  rd.  Julian  v. 
AdamUy  65  id.  393 ;  State  ex  rd.  MiUican  v.  PhiUipSy  63  Tex. 
390;  Owens  v.  State  ex  rel.  Jennett,  64  id.  500;  WiUiaim  v. 
State  ex  rel,  VasTner,  69  id.  368 ;  Wyma^  v.  Zemon,  61  CaL 
273;  Cqfey  v.  Edmonds,  58  id.  621. 

Orton,  J.  The  demurrer  are  tenus,  or  the  defendant's  ob- 
jection to  any  evidence  under  the  complaint,  on  the  ground 
that  it  does  not  state  facts  sufficient  to  entitle  the  relator 
to  recover,  by  stipulation  stood  as  a  general  demurrer  on 
the  same  ground,  and  as  such  was  overruled,  and  the  de- 
fendant has  appealed  to  this  court  from  said  order. 

This  is  a  proceeding  in  quo  wa/rram.to  to  inquire  by  what 
right  the  defendant  holds  and  exercises  the  office  of  county 
judge  of  the  county  of  Columbia  in  this  state.  The  com- 
plaint states,  in  substance,  that  at  an  election  held  in  the 
several  election  districts  in  said  county  on  the  first  Tues- 
day, it  being  the  2(1  day,  of  April,  1889,  for  the  oflBce  of 
countj'-  judge  in  said  county,  for  the  term  of  four  years 
commencing  on  the  first  Monday  of  January,  1890,  the  said 
relator,  E.  V.  Briesen,  and  the  said  defendant,  Levi  W.  Bar- 
den, both  residents  and  qualified  electors  of  said  county,  and 
eligible  to  hold  said  office,  were  the  opposing  and  only  can- 
didates for  said  office,  and  at  said  election  the  said  Briesen 
received  1,413  votes,  and  the  said  Barden  received  2,565 
votes,  but  all  of  the  votes  so  cast  for  said  Barden  were  bal- 
lots on  the  back  of  which  was  printed  the  word  "Judiciary" 
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'  in  such  manner  that  they  conld  not  be  folded  without  dis- 
closing said  word.  The  said  Barden  knowingly  and  pur- 
posely printed  or  caused  to  be  printed  the  said  ballots  for 
use  at  said  election,  and  distributed  or  caused  to  be  distrib- 
uted in  and  through  the  several  election  districts  of  said 
county,  and  at  the  polls  thereof  at  said  election,  the  said 
votes  or  ballots,  and  knowingly  and  purposely  used  and 
voted  or  caused  the  same  to  be  used  and  voted  at  said  elec- 
tion, to  the  number  of  2,565  aforesaid,  which  constituted 
all  the  votes  the  said  Barden  received  at  said  election  for 
said  office,  or  cast  at  said  election,  and  all  with  the  said 
word  so  printed  on  the  backs  thereof.  The  face  of  all  the 
ballots  so  cast  and  received  by  the  said  Barden  contained 
the  following:  "  For  associate  justice  of  the  supreme  court, 
John  B.  Cassoday.  For  county  judge,  Levi  W,  Ba/rden.^^ 
In  about  the  middle  of  the  back  thereof  was  printed,  in 
common  type,  "  Judiciary."  The  votes  at  said  election  for 
said  office  were  duly  canvassed,  and  the  said  Barden  re- 
ceived the  certificate  of  election  to  said  office,  and  entered 
upon  the  duties  thereof  on  the  first  Monday,  it  being  the 
6th  day,  of  January,  1890,  and  has  remained  in  said  office. 
The  names  of  the  persons  who  voted  said  ballots  are  not 
known.  The  relator  was  duly  elected  to  said  office,  and  has 
since  duly  qualified  to  enter  on  the  duties  thereof. 

The  only  question  on  the  demurrer  was  whether  the  said 
ballots  so  cast  for  the  defendant,  Barden^  with  such  an 
indorsement  thereon,  were  lawful  and  valid  ballots.  The 
learned  counsel  of  the  relator  made  a  very  able  argument, 
and  cited  many  authorities  to  show  that  said  ballots  were 
void  (1)  by  the  constitution,  and  (2)  by  the  statute.  The 
learned  counsel  of  the  defendant,  with  equal  ability,  con- 
tended that  they  were  valid,  and  properly  voted,  counted, 
and  canvassed  for  the  defendant. 

The  learned  counsel  of  the  relator  correctly  contends  that 
the  question  is.  Which  of  the  two  received  a  majority  of 
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the  legal  votes  for  said  oflSce,  cast  at  such  election?  Staie 
ex  rd,  Solden  v.  Tiemey^  23  Wis.  430.  The  main  conten- 
tion of  the  learned  counsel  is  that  the  constitution,  art.  IHj 
sec.  3,  requires  that  "  all  votes  shall  be  given  by  ballot," 
and  that  all  of  the  votes  so  attempted  to  be  cast  for  the 
defendant  were  void  because  not  given  by  haJlot;  that  the 
printed  word  "Judiciary"  on  the  back  of  the  same  de- 
stroyed their  character  as  ballots,  and  correctly  contends 
that  the  inherent  and  distinctive  character  of  a  ballot  is  its 
secrecy^  as  against  a  vote  m^a  voce^  or  an  open  or  declared 
vote.  That  secrecy  so  essential  to  a  vote  by  ballot  may 
have  been  so  required  by  the  constitution  of  this  and  other 
states  for  reasons  personal  to  the  voter  as  a  privilege,  or 
on  grounds  of  public  policy,  or  both,  but  the  true  reason  is 
not  very  material.  The  absolute  secrecy  of  the  vote  is  i;e- 
quired,  and  to  secure  that  it  must  be  by  ballot.  A  so- 
called  ballot  that  does  not  secure  the  secrecy  of  the  vote  is 
not  a  ballot  in  the  sense  of  the  constitution  and  laws  of 
this  state. 

What  does  such  secrecy  mean?  In  what  respect?  And 
what  does  it  consist  of?  A  vote  is  the  wish  or  will  of  an 
elector,  whether  expressed  by  ballot  or  viva  voce.  That 
wish  or  will  expressed  by  a  ballot  must  not  be  known  to 
any  one  except  the  voter  himself,  by  such  ballot.  The  paper 
called  a  ballot  must  not  disclose  for  what  or  for  whom  it 
is  voted,  except  by  the  name  of  the  person  voted  for  and 
the  oflBice  on  the  face  thereof.  If  it  has  any  mark  or  device 
on  the  outside,  and  visible  or  apparent  to  common  or  casual 
observation,  that  discloses  for  what  or  for  whom  it  is  voted, 
it  is  not  a  ballot.  This  I  understand  to  be  the  strict  mean- 
ing of  a  constitutional  ballot ;  but  this  ooiistruction  of  the 
constitutional  requirement  must  be  reasonable.  It  would 
almost  seem  that  whatever  mark  there  might  be  on  the 
ballot  by  which  it  might  possibly  be  known  how  the  elector 
voted,  to  invalidate  it,  ought  to  have  been  placed  there  by 


Digitized  byVjOOQlC 


y 


77.  .  AUGUST  TERM,  1890.  607 

The  State  ex  reL  Briesen  Ta  Barden. 

design^  and  not  by  mere  accident.  The  rule  that  anything  on 
the  ballot  by  which  it  might  be  possible  to  ascertain  the  will  or 
wish  of  the  voter  invalidates  it,  is  too  strict  to  be  practical. 
The  quality  of  the  paper,  the  dimensions  or  form  of  the 
baUot,  the  water-marks  in  the  paper,  the  manner  of  folding 
it,  or  any  other  like  diflferences  that  the  ballots  of  either 
candidate  may  have  by  which  it  might  be  possible  to  deter- 
mine for  whom  or  for  what  they  are  cast,  ought  not  to  de- 
stroy their  validity.  It  would  be  hardly  possible  without 
concert  that  the  tickets  on  both  sidep  should  be  exactly 
alike.  Such  mere  accidental  diflferences  would  be  likely  to 
occur  more  or  less  in  all  cases,  and  voting  by  ballot  would 
be  impracticable,  if  not  impossible,  without  them.  Any- 
thing written  or  printed  on  the  outside  of  a  ballot,  to  make 
the  voting  of  it  possible  or  practicable,  and  not  placed  there 
for  the  purpose  of  making  it  known  for  whom  the  elector 
votes,  and  not  necessarily  or  commonly  used  for  such  pur- 
pose, would  seem  to  come  within  the  same  rule  of  reasonable 
construction. 

Judicial  elections  are  required  to  be  held  on  the  day  of 
the  town  election  when  the  town  oflScers,  or,  if  in  the  cities, 
the  city  oflBlcers,  are  elected,  and  the  votes  for  both  are  re- 
ceived at  the  same  time.  The  statute  (sec.  89,  R.  S.)  requires 
that  "  all  votes  given  for  any  [judicial]  oflBcer  shall  be  put 
in  a  ballot-box  separate  from  that  used  for  any  other  elec- 
tion on  the  same  day."  How  can  this  be  made  practicable? 
The  election  oflicers  are  ready  to  receive  the  ballots  for  town 
oflicers  and  for  any  judicial  oflBcers  to  be  then  elected.  If  a 
ballot  is  offered,  how  can  they  tell  wiat  ballot  it  is,  whether 
town  or  jvdicial.  The  same  elector  votes  for  both  at  the  same 
time.  Must  they  ask  the  voter  whether  it  is  a  judicial  or  a 
town  ticket  ?  If  he  answers, "  It  is  a  judiciary  ticket,"  as  he 
must  in  order  to  have  it  put  into  such  separate  box,  has  he  dis- 
closed any  important  secret  that  may  indicate  how  or  for 
whom  he  votes?    Evidently  not.    Many  electors  would  not 
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know  exactly  what  to  call  such  a  ticket  if  asked  by  the  in- 
spector. It  would  take  time  to  explain  it  after  such  inquiry. 
Is  that  practicable?  All  the  possible  real  harm  is  done  in  dis- 
closing it  in  this  way.  Would  it  not  be  the  better  way,  and 
answer  the  same  purpose,  if  the  word  "  Judiciary  "  is  placed 
on  that  class  of  tickets,  by  which  the  inspector  may  know 
at  a  glance  in  what  ballot-box  to  deposit  it?  Is  not  this  the 
only  reasonable  and  practicable  way  of  informing  the  officer 
in  what  box  to  deposit  it?  Would  that  word,  printed 
boldly  and  legibly  on  a  ballot  at  such  an  election,  disclose 
any  secret  that  is  essential  to  the  validity  of  the  ballot?  It 
does  not  indicate  how  or  for  whom  the  elector  votes,  and 
such  is  not  the  purpose.  It  would  seem  that  all  ballots  for 
judicial  oflScers  ought  to  be  distinguished  in  that  way  from 
town  election  ballots.  -It  would  be  equally  convenient  to 
have  the  word  "  Town "  printed  on  the  town  ballots,  as 
they  also  must  be  deposited  in  a  separate  box.  This  prac- 
tice would  be  reasonable  and  proper  to  enable  the  election 
officers  to  comply  with  the  statute  requiring  the  baUots  to 
be  put  into  separate  boxes.  We  do  not  know  from  this  case 
that  such  is  the  practice,  except  in  this  instance,  but  it  cer- 
tainly ought  to  be,  if  it  is  not  unconstitutional  or  unlawful 
We  do  not  know  that  such  is  not  the  practice  in  such  cases, 
and  we  do  not  know  that  the  word  "  Judiciary  "  was  placed 
on  these  ballots  according  to  the  general  custom  and  prac- 
tice. It  would  seem,  then,  that  it  would  be  reasonable  and 
proper  that  such  ballots  should  be  so  distinguished.  It  fol- 
lows that  it  would  not  vitiate  or  invalidate  the  ballot  as  a 
ballot  to  so  distinguish  the  judiciary  vote. 

But  it  may  be  answered  that,  in  this  instance,  only  the 
defendant's  ballots  were  so  distinguished,  and  therefore  any 
one  could  know  that  the  elector,  if  he  cast  such  a  ballot 
with  that  word  on  it,  voted  for  the  defendant  and  not  the 
relator,  and  thus  the  mischief  is  accomplished.  That  shows 
that  it  is  not  the  ballot  itself  that  is  at  fault,  but  the  use 
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that  is  made  of  it  in  this  instance  and  under  these  circum-  > 
stances.  It  so  happened  in  this  instance  that  the  ballots  of 
the  relator  did  not  have  this  word  on  them.  Any  one  could 
therefore  know  just  as  well  how  the  elector  voted  by  such 
ballots,  and  know  that  he  voted  for  the  relator.  The  bal- 
lots of  the  relator  disclosed  the  secret  guarded  by  the  con- 
stitution, just  as  much  as  those  of  the  defendant.  If  the 
votes  on  one  side  should  be  declared  void  for  such  reason, 
they  should  be  declared  void  on  both  sides.  It  is  not  in  the 
ballot  itself  per  ae  or  ipso  facto^  but  in  the  use  of  it  under 
the  circumstances,  that  the  evil  existed.  It  is  the  substance 
of  things  to  be  considered  on  a  constitutional  question,  as 
on  any  other.  The  same  evil  or  mischief  is  wrought  in  the 
voter  telling  the  inspector  oraUy  in  what  box  to  put  his 
ticket,  as  if  the  word  "  Judiciary  "  was  on  it. 

From  practical  necessity,  then,  we  say  that  it  was  proper 
and  constitutional  to  print  on  the  defendant's  ballots  the 
word  "  Judiciary,"  and  for  the  electors  to  vote  them.  It 
was  for  the  high  and  wise  purpose  of  not  having  judicial 
officers  and  candidates  for  such  offices  exposed  to  the  feel- 
ing and  excitements  of  political,  popular,  and  general  elec- 
tions that  the  constitution  has  provided  that  such  elections 
should  not  be  held  at  any  general  election.  Art.  VII,  sec.  &. 
To  save  the  great  expense  of  special  elections,  the  legisla- 
ture provided  that  they  should  be  held  on  the  same  day  of 
town  elections.  To  carry  out  both  the  constitution  and  the 
statute,  it  is  necessary  that  there  should  be  separate  ballot- 
boxes,  and  that  the  votes  for  judicial  officers  should  be  put 
in  a  ballot-box  separate  from  that  used  for  town  officers  on 
the  same  day.  It  is  therefore  necessary  that  there  should 
be  something  on  the  ballot  to  indicate  to  the  election  officers 
in  which  ballot-box  to  deposit  the  vote,  if  in  itself  it*,  does 
not  indicate  how  the  elector  votes. 

It  is  very  clear  that  the  statute  (sec.  10,  ch.  464,  Laws  of 
1886)  making  it  an  offense  for  any  person  to  print  any  bal- 
VoL.  77—39 
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lot  for  use  at  any  election,  or  distribute  or  circulate  at  any 
such  election,  any  printed  ballot  having  any  printing,  en- 
graving, device,  or  mark  of  any  kind,  upon  the  back  thereof 
ought  to  have  the  jsame  construction  as  the  constitutional 
provision,  in  respect  to  the  word  "  Judiciary  "  printed  on 
judicial  ballots.  The  law  making  this  necessary  is  not  af- 
fected or  repealed  by  this  statute,  and  this  necessary  pi!:ac- 
tice  under  it  is  not  in  conflict  with  this  statute.  It  is  not 
certain  that  this  statute  ought  not  to  be  so  construed  as  to 
embrace  only  such  printing,  engraving,  device,  or  mark 
that  in  itself  indicates,  or  may  be  naturally  used  or  in- 
tended to  indicate,  how  an  elector  votes  at  an  election;  but 
this  statute  does  not  prohibit  the  voting  such  a  ballot,  or 
declare  the  vote  itself  illegal  Besides  this,  such  votes,  if 
any,  must  be  counted,  for  the  inspector  is  forbidden  to  ^- 
amine  the  backs  of  the  ballots ;  and,  when  counted  and 
canvassed,  they  are  by  law  to  be  destroyed.  They  cannot 
therefore  be  void  votes.  The  above  views  are  only  appli- 
cable to  judicial  elections,  with  such  a  direction  as  to  the 
ballot-box  into  which  the  vote  should  be  deposited.  Where 
there  is  so  much  necessity  and  propriety  for  such  a  desig- 
nation, and  it  may  be  customary,  are  we  to  presume  that 
the  electors  knew  or  observed  that  all  the  ballots  cast  for 
judges  at  that  election  were  not  distinguished  or  marked 
in  the  same  way,  or  that  the  presence  or  absence  of  such  a 
designation  indicated  who  were  voted  for?  To  avoid  any 
such  improper  use  of  such  a  designation,  all  such  ballots 
may  be  made  uniform  in  that  respect. 

This  case  may  well  stand  as  an  exception  to  the  rule  that 
no  mark  of  any  kind  must  be  placed  on  the  backs  of  bal- 
lots to  be  voted  at  any  election,  from  the  peculiarity  and 
necessity  of  the  case.  In  all  other  cases,  the  law  may  well 
stand  as  contended  by  the  learned  counsel  of  the  relator, 
and  approved  by  the  authorities  he  has  cited.  None  of 
such  authorities  militate  against  the  view  we  have  above 
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taken ;  for  in  no  case  has  there  been  the  necessity  to  so  dis- 
tinguish the  ballots  to  be  deposited  in  separate  boxes,  under 
a  provision  of  the  constitution  requiring  a  judicial  election 
to  be  held  on  a  different  day  from  that  of  the  general  elec- 
tion. These  two  constitutional  provisions  may  well  stand 
together. . 

It  follows  from  the  above  views  that  the  complaint  does 
not  state  a  cause  of  action,  because  it  appears  therefrom 
that  the  defendant  received  a  majority  of  the  legal  votes 
cast  at  said  election,  and  is  entitled  to  the  office  as  against 
the  relator. 

By  the  CovH. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  with  direction  to  sustain  said  de- 
murrer, and  for  further  proceedings  according  to  law. 


Eyan,  Eespondent,  vs.  The  Eockfoed  Insurance  Company, 

Appellant. 

October  l-^Octdber  14, 1890. 

Practice:  Special  verdict:  Instructums  to  jury, 

"L  Where  particular  questions  of  fact  are  submitted  to  the  jury,  they 
should  not  be  instructed  as  to  what  answers  thereto  would  be  con- 
sistent, and  what  inconsistent,  with  a  general  -verdict  in  favor  of 
one  or  the  other  party. 

2.  The  jwrj  returned  a  general  verdict  for  the  plaintiff  and  an  answer 
to  one  of  three  particular  questions  submitted.  These  were  accepted 
and  retained  by  the  judge,  who  thereupon  changed  the  form  of  one 
of  the  unanswered  questions  and,  without  giving  any  further  in- 
structions, salt  the  jury  out  again  to  answer  those  questions.  The 
jury  had  previously  been  instructed  that  an  affirmative  answer  to 
those  questions  would  be  consistent  with  the  general  verdict  They 
returned  an  affirmative  answer  to  one  of  the  questions  and  a  verbal 
statement  which,  on  consultation  with  the  judge,  was  finaUy  agreed 
upon  as  the  proper  answer  to  the  other.  These  proceedings  were 
had  in  the  absence  of  defendant's  attorney.    Held,  error. 

8.  Separate  parts  of  a  verdict  should  not  be  determined  and  returned  at 
differAit  times. 
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APPEAL  from  the  Circuit  Court  for  Dcme  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 

This  is  an  action  upon  a  policy  of  fire  insurance,  covering 
a  dwelling-house  and  barn  and  the  contents,  situated  upon 
the  premises  occupied  by  the  plaintiff  in  the  town  of  Dunn. 
The  policy  was  dated  June  15, 1888,  and  contains  a  provis- 
ion to  the  effect  that  the  same  would  be  void  unless  the 
plaintiff  was  the  sole  and  unconditional  owner  of  the  prem- 
ises. The  defense  say,  among  other  things,  that  the  plaint- 
iff was  not  such  owner.  It  is  conceded  that  the  premises 
were  conveyed  to  Ellen  Ryan,  then  wife  of  plaintiff,  on 
April  24,  1884,  and  that  she  died  September  21,  1884.  The 
plaintiff  claims  to  have  proved  title  in  himself  by  the  rec- 
ord of  a  deed  of  the  premises  from  Ellen  Ryan  to  him- 
self, dated  April  24,  1884,  and  recorded  in  the  register's 
office  July  13,  1888,  but  which  original  deed  had  been  de- 
stroyed in  the  fire.  The  defense  claimed,  and  gave  evi- 
dence upon  the  trial  tending  to  prove,  that  the  blank  upon 
which  said  deed  was  written  and  so  recorded  contained 
upon  its  upper  right-hand  corner  these  words,  to  wit :  "  M.  J. 
Cantwell,  Law-Blank  Publisher,  Madison,  Wis. ; "  and  that 
no  such  blanks  ever  existed  until  after  April,  1887,  nearly 
three  years  after  the  death  of  the  grantor  named  in  said 
deed. 

At  the  close  of  the  testimony,  the  plaintiff's  counsel  re- 
quested the  court  to  submit  to  the  jury  the  following  qu^ 
tion,  which,  for  convenience,  is  hereby  designated  "  Question 
A,"  to  wit:  "Did  Ellen  Ryan,  on  the  24th  day  of  April, 
1884,  execute  a  deed  to  Phil  E,  Ryan^  conveying  to  him 
the  real  estate  upon  which  the  property  insured  was  situ- 
ated at  the  time  the  policy  was  issued  to  him  by  the  Bo^ 
for  A  Insurance  Company  t "  The  court  submitted  the  said 
question  to  the  jury  with  the  following  remarks,  to  wit:  "K 
you  answer  that  question  '  Yes,'  it  would  be  in  accordance 
and  consistent  rather  with  a  general  verdict  for  the  plaintifi. 
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If  you  answer  it  ^  No,'  it  would  be  inconsistent  with  a  gen- 
eral verdict  for  the  plaintiflf.  You  can  see  you  will  answer 
that  question  '  Yes '  or  '  No.' "  Thereupon  the  counsel  for 
the  defendant  asked  the  court  to  submit  to  the  jury  the  fol- 
lowing question,  to  wit :  "  (1)  Did  the  blank  upon  which  the 
deed  in  question,  purporting  to  convey  the  premises  from 
Ellen  Ryan  to  PhU  E.  Rycm^  was  written,  contain  upon  the 
upper  right-hand  corner,  upon  the  line  near  the  top  margin 
on  the  deed,  the  words :  '  M.  J.  CantweU,  Law-Blank  Pub- 
lisher, Madison,  Wis.'?  "  The  court  submitted  that  question 
to  the  jury,  with  the  following  remark :  "  If  you  have  un- 
derstood the  instructions  which  I  have  given  you,  the  answer 
to  that  question,  one  way  or  the  other,  would  not  neces- 
sarily alone  determine  your  verdict ;  and  if  you  should  say 
'  Yes,'  and  then  say  '  Yes '  in  answer  to  this  next  question, 
to  wit,  ^  (2)  If  you  find  that  the  deed  in  question  did  con- 
tain such  words,  do  you  further  find  that  the  deeds  contain- 
ing such  words  upon  the  upper  right-hand  corner  were  [not] 
in  existence  upon  the  24th  day  of  April,  1884? ' " —  which 
last  question  was  submitted  with  the  f oUoAving  remark :  "  If 
you  answer  both  those  questions  favorably  to  the  defend- 
ant, it  would  be  consistent  with  a  general  verdict  for  the 
defendant,  and  inconsistent,  gentlemen,  with  any  other." 

The  court  thereupon  charged  the  jury  generally,  and, 
after  such  charge,  they  retired  to  deliberate  over  their  ver- 
dict, about  5  o'clock  in  the  afternoon  of  November  30, 1889, 
and  continued  such  deliberation  until  9 :40  p.  m.,  when  they 
returned  into  court  with  a  general  verdict  in  favor  of  the 
plaintiff,  and  assessing  his  damages  at  $1,896.44,  and  at  the 
same  time  with  an  answer  "  Yes  "  to  said  question  A  pro- 
pounded by  the  plaintiff's  counsel,  and  both  said  general 
verdict  and  said  answer  and  question  A  were  thereupon 
handed  to  the  judge  and  laid  by  him  on  his  desk.  The 
court  thereupon  informed  the  jury  that  they  had  not  an- 
swered questions  1  and  2  propounded  by  defendant's  coun- 
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sel.  The  foreman  thereupon  replied  that  he  did  not  suppose 
it  was  necessary  since  they  had  answered  said  question  A. 
The  court  replied  to  the  effect  that  it  was  necessary  to  an- 
swer the  first  question  propounded  by  the  defendant's 
counsel;  that,  if  they  answered  that  question  "No,"  it 
would  not  be  necessary  to  answer  No.  2 ;  but  if  they  an- 
swered that  question  "  Tes,"  then  it  would  be  necessary  to 
answer  No.  2.  The  general  verdict  and  answer  to  said 
question  A  remained  lying  on  the  court's  table  all  this  time, 
and  until  the  jury  finally  returned  into  court  with  answers 
to  questions  1  and  2  propounded  by  defendant's  counsel 
The  court  thereupon  amended  said  second  question  by 
striking  out  the  word  "  not."  The  jury  then  retired  again, 
and,  after  an  absence  of  one  hour  and  twenty  minutes,  re- 
turned into  court  with  an  answer  "  Yes  "  to  the  first  ques- 
tion propounded  by  the  defendant's  counsel,  and  the  fore- 
man then  and  there  stated  to  the  court  that  they  had  found, 
as  an  answer  to  the  second  question  submitted  by  the  de- 
fendant's counsel,  the  following,  to  wit :  "  That  there  was 
this  one  deed  in  existence  on  the  24th  day  of  April,  1884, 
or  the  blank  on  which  it  was  written,  with  those  words 
upon  the  upper  right-hand  corner."  The  court  thereupon 
asked  the  jury  if  he  should  write  the  answer  to  the  said 
question  in  that  way,  and  they  answered  "Yes."  The 
same  was  thereupon  written  accordingly,  and  the  court  re- 
ceived all  of  said  answers  and  said  general  verdict  as  the 
verdict  in  said  cause,  and  thereupon  discharged  the  jury. 
Everything  that  took  place  between  the  court  and  the  jury, 
as  above  stated,  subsequent  to  the  time  that  they  first 
retired, —  about  5  o'clock  in  the  afternoon, —  was  in  the 
absence  of  the  defendant's  counsel,  and  without  any  notifi- 
cation to  such  counsel  to  be  present. 

The  defendant  thereupon  moved  the  court,  upon  its  min- 
utes, to  set  aside  said  general  verdict  and  findings  and  for 
a  new  trial  for  several  reasons;  among  others,  as  being 
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against  the  evidence,  and  against  the  law  and  evidence,  and 
contrary  to  the  instructions  of  the  court,  and  for  the  several 
things  that  occurred  in  relation  to  the,  findings  and  verdict 
in  the  absence  of  defendant's  counsel  as  stated,  because  the 
jury  had  failed  to  answer  the  second  question  propounded 
by  the  defendant's  counsel,  and  because  the  answers  were 
evasive  and  unwarranted,  and  the  findings  of  the  jury  in- 
consistent. The  motion  was  overruled,  and  judgment  was 
thereupon  ordered  upon  said  verdict  and  findings  in  favor 
of  the  plaintiff.  From  the  judgment  entered  thereon,  the 
defendant  appeals. 

H,  W.  Chynowethy  for  the  ap{>ellant. 

For  the  respondent  there  was  a  brief  by  Baahford  cfe 
(y  Connor^  and  oral  argument  by  R,  M.  Bashf(/rd. 

Cassoday,  J.  The  learned  counsel  for  the  defendant 
strenuously  contends  that  the  evidence  is  insufficient  to  sup- 
port the  general  verdict  or  any  of  the  special  findings  in 
favor  of  the  plaintiff.  The  view  we  have  taken  of  the  case 
renders  it  unnecessary  for  us  to  determine  that  question. 

The  statute  requires  the  court  to  direct  the  jury  to  find 
a  special  verdict  when  requested  as  prescribed.  Sec.  2858, 
R  S.  Such  verdict  must  "  be  prepared  by  the  court  in  the 
form  of  questions  in  writing,  relating  only  to  material  issues 
of  fact  and  admitting  a  direct  answer,  to  which  the  jury 
shall  make  answer  in  writing.  The  court  may  also  direct 
the  jury,  if  they  render  a  general  verdict,  to  find  in  writing 
upon  any  particular  question  of  fact  to  he  stated  as  afore- 
saAdP  Ihid.  This  last  provision  is  applicable  to  the  case 
at  bar.  The  purpose  of  thus  submitting  particular  contro- 
verted questions  of  fact  is  to  secure  a  direct  answer  free 
from  any  bias  or  prejudice  in  favor  of  or  against  either 
party.  It  is  a  wise  provision  in  certain  cases  when  properly 
administered.  It  has  often  been  demonstrated  in  the  trial 
of  causes  that  the  non-expert  juryman  is  more  liable  than 
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the  experienced  lawyer  or  judge  to  be  led  away  from  the 
material  issues  of  fact  involved  by  some  collateral  circum- 
stance of  little  or  no  significance,  or  by  sympathy,  bias,  or 
prejudice;  and  hence  it  is  common  practice  for  courts,  in 
the  submission  of  such  particular  questions  and  special  ver- 
dicts, to  charge  the  jury,  in  effect,  that  they  have  nothing 
to  do  with,  and  must  not  consider  the  effect  which  their 
answers  may  have  upon,  the  controversy  or  the  parties. 
The  learned  trial  judge,  when  in  health,  has  frequently  so 
charged.  It  is  certainly  a  very  proper  thing  to  do  when 
the  business  or  reputation  of  either  party  is  such  as  to  nat- 
urally stimulate  a  bias  in  favor  of  the  one  party  or  the  other. 
It  is  true  that  juries,  under  such  a  charge,  sometimes  return 
inconsistent  answers ;  but  it  is  usually  because  such  is  the 
honest  result  of  their  unbiased  judgment  upon  different 
branches  of  the  evidence. 

In  the  case  at  bar  the  learned  trial  judge  seems  to  have 
been  particularly  anxious  to  prevent  such  inconsistent  an- 
swers ;  and  hence  he  explained  to  the  jury  what  different 
answers  to  each  particular  question  so  submitted  would  be 
consistent,  and  what  inconsistent,  with  a  general  verdict  in 
favor  of  one  or  the  other  party.  This  was  peculiarly  calcu- 
lated to  secure  special  answers  which  would  be  consistent 
with  a  general  verdict  rather  than  in  accordance  with  the 
weight  of  evidence  upon  each  of  such  particular  questions. 
The  effect  of  such  instructions  was  very  much  the  same  as 
though  the  court  had  charged  the  jury  that  after  they  had 
determined  upon  a  general  verdict  then  they  should  answer 
the  particular  questions  submitted  in  the  way  they  had  thus 
been  informed  would  be  consistent  with  such  general  ver- 
dict. This  was  misleading,  and  well  calculated  to  defeat 
the  very  object  of  the  statute  in  authorizing  such  submis- 
sion. 

But  this  error  was  aggravated  by  what  subsequently  oc- 
curred, as  indicated  in  the  foregoing  statement.    After 
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being  out  about  five  hours,  the  jury  returned  a  general  ver- 
dict in  favor  of  the  plaintiff,  and  an  affirmative  answer  to 
question  A  submitted  at  the  request  of  the  plaintiff,  but 
Avithout  answering  either  of  the  questions  requested  by  the 
defendant.  In  the  absence  of  any  counsel  on  the  part  of 
the  defendant,  the  court  then  informed  the  jury,  in  effect, 
that  it  would  be  necessary  for  them  to  answer  the  two 
questions  submitted  at  the  request  of  the  defendant,  and 
thereupon  erased  the  word  "  not "  from  the  second  of  those 
questions.  *  The  jury  thereupon  retired  again  to  consider 
said  two  questions  so  requested  by  the  defendant,  and  noth- 
ing more, —  the  court  in  the  mean  time  having  accepted 
and  retained  the  general  verdict  and  question  A  and  the 
answer  to  it, —  both  having  been  returned  in  favor  of  the 
plaintiff.  By  thus  retaining  the  general  verdict  and  ques- 
tion A  and  the  answer  to  it,  and  sending  the  jury  out  to 
consider  the  two  unanswered  questions  merely,  under  the 
•  instructions  which  had  previously  been  given  as  to  the 
way  in  which  such  questions  should  be  answered  in  order 
to  make  the  same  consistent  with  the  general  verdict,  they 
had  but  one  thing  to  do,  and  that  was  to  return  answers 
which  would  be  thus  consistent  with  the  general  verdict. 
But  the  jury  manifestly  had  trouble  in  reaching  such  con- 
clusion, under  the  evidence,  as  they  were  absent  an  hour 
and  twenty  minutes  before  reaching  any  conclusion,  and 
then  returned  with  an  affirmative  answer  to  the  first  of 
those  questions,  and  a  long  verbal  statement  in  lieu  of  a 
written  answer  to  the  second,  which,  on  consultation  with 
the  court,  was  finally  agreed  upon  as  the  proper  answer  to 
the  second  question,  notwithstanding  they  had  previously 
been  instructed  to  answer  that  question  in  the  affirmative, 
in  case  they  answered  the  first  in  the  affirmative.  But,  as 
indicated,  the  second  question  had  in  the  mean  time  been 
changed  by  the  court,  striking  out  the  word  "  not,"  and  no 
instruction  had  been  given  upon  that  question  so  modified. 


Digitized  byVjOOQlC 


618  SUPREME  COURT  OF  WISCONSIN.       Tol. 

Sheanon  vs.  The  Pacific  Mutual  Life  Ieus.  Ckx 

The  learned  counsel  for  the  plaintiff  claims  that  these 
questions  were  immaterial,  but  the  learned  trial  judge  man- 
ifestly did  not  think  so,  for  upon  the  point  involved  he  ex- 
pressly charged  the  jury :  "  Now,  that  is  a  sharp  question 
drawn  out  again,  gentlemen,  dividing  these  parties,  and 
it  is  submitted  to  you  to  find  as  you  believe  the  truth  is 
upon  it.^ 

A  verdict  is  a  declaration  of  the  truth  as  to  the  matters 
of  fact  submitted  to  the  jury.  However  many  questions  it 
may  have  determined,  yet  it  should  be  returned  as  a  whole 
unit.  From  its  very  nature,  separate  parts  of  it  should  not 
be  determined  and  returned  at  different  times  and  in  sepa- 
rate fractions.    There  was  manifestly  a  mistrial. 

By  the  Cov/rt. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 


Shbanon,  Respondent,  vs.  Thb  Pacific  Mutual  Life  Ik- 
suEANOE  Company,  Appellant. 

October  l-^Odober  14, 1890. 

Accident  insurance:  **Lo88  of  tico  entire  feet^ 

An  insurance  policy  provided  that  the  principal  sum  should  be  paid  if 
the  insured,  from  a  violent  and  accidental  injury  which  should  be 
extemaUy  visible,  should  "  suffer  the  loss  of  the  entire  sight  of  both 
eyes,  or  the  loss  of  two  entire  hands,  or  two  entire  feet,  or  one  en- 
tire hand  and  one  entire  foot"  The  insured  was  accidentaUy  shot 
in  the  back,  the  bullet  penetrating  his  spine  and  producing  imme- 
diate and  total  paralysis  of  the  lower  part  of  his  body,  and  entirely 
destroying  the  use  of  both  feet  Hdd,  that  he  had  suffered  ''the 
loss  of  two  entire  feet,"  within  the  meaning  of  the  policy. 

APPEAL  from  the  Circuit  Court  for  Bcme  County. 
Action  upon  a  policy  of  insurance  against  accident.    The 
defendant  appeals  from  an  order  overruling  a  general  de- 
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mnrrer  to  the  complaint.  The  facts  stated  in  the  complaint 
will  sufficiently  appear  from  the  opinion. 

For  the  appellant  there  was  a  brief  by  Ogdea  <&  Hunter^ 
and  oral  argument  by  L.  M.  Ogden. 

H,  W.  Chynoweth^  for  the  respondent,  as  to  the  construc- 
tion given  the  words,  "  total  loss  "  and  "  wholly  destroyed," 
in  analogous  cases,  cited  Carr  v.  Providence  W.  Ins.  Co.  38 
Hun,  86;  lievy  v.  Merchmiti  M.  Im.  Co.  52  L.  T.  263; 
CLeary  v.  Stymest^  6  Allen  (N.  B.),  289 ;  Snow  v.  Union  M. 
M.  Ins.  Co.  119  Mass.  592 ;  Lvvermore  v.  Newhuryport  M. 
Ins.  Co.  1  id.  278;  Insurance  Co.  v.  Fogarty^  19  Wall.  640; 
Bouvier,  Law  Diet. ;  Anderson,  Law  Diet. ;  OshJcosh  P.  cfe 
P.  Co.  V.  Mercantile  Ins.  Co.  31  Fed.  Eep.  200 ;  Williams 
V.  Hartford  Ins.  Co.  54  Cal.  442;  Seyk  v.  Millers'  Nat.  Ins. 
Co.  74  Wis.  67 ;  Harrima/n  v.  Queen  In^.  Co.  49  id.  85. 

Cole,  C.  J.  It  is  almost  superfluous  to  say  that  the  con- 
struction of  a  policy  of  life  or  accident  insurance  is  gov- 
erned by  the  same  rules  as  those  which  are  applicable  to 
the  construction  of  other  written  contracts ;  that  is,  they 
should  be  construed  according  to  the  sense  and  meaning 
of  the  language  used,  in  order  to  carry  out  the  intention  of 
the  parties  to  the  contract,  when  ascertained.  And  it  is 
doubtless  true  that,  in  arriving  at  the  intention  of  the  par- 
ties, the  language  is  to  be  understood  in  its  ordinary  and 
popular  sense,  unless  it  appears  that  it  was  used  in  some 
special  or  peculiar  sense.  There  can  be  no  disagreement  as 
to  the  application  of  these  cardinal  and  familiar  rules  in  the 
construction  of  such  contracts  as  the  one  before  us. 

Now,  in  view  of  these  rules,  what  conclusion  must  be 
reached  upon  the  facts  stated  in  the  complaint?  It  appears 
that  the  plaintiff  was  shot  in  the  back,  during  the  life  of 
the  policy,  while  he  was  attempting  to  escape  from  a  saloon 
quarrel  commenced  by  other  parties ;  and  the  ball  pene- 
trated his  spine,  and  produced  an  immediate  and  total 
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paralysis  of  the  lower  part  of  his  body,  and  entirely  de- 
stroyed the  use  of  both  feet.  The  quarrel  in  the  saloon 
arose  suddenly,  and  was  carried  on  without  any  participa- 
tion therein  by  the  plaintiff,  and  without  his  fault.  He 
happened  to  be  in  the  saloon  when  it  occurred,  and  seems 
to  have  used  due  caution  for  his  personal  safety  and  protec- 
tion; but  he  was  shot  in  the  back,  probably  accidentally, 
by  one  of  the  parties  engaged  in  the  quarrel.  The  question 
is.  Does  the  poUcy  cover  such  an  injury?  The  policy  covers 
both  death  and  indemnity ;  the  company  agreeing  to  pay 
the  principal  sum  if  the  insured,  from  a  violent  and  acci- 
dental injury  which  should  be  externally  visible,  should 
"  suffer  the  loss  of  the  entire  sight  of  both  eyes,  or  the  loss 
of  two  entire  hands,  or  two  entire  feet,  or  one  entire  hand 
and  one  entire  foot.''  This  is  the  language  of  the  policy, 
and  the  question  is,  What  does  it  mean,  or  what  must  be 
understood  by  it?  Is  its  meaning  that  the  insured  is  not 
entitled  to  recover  the  insurance  money  unless  his  legs  and 
feet  have  been  amputated  or  severed  from  his  body,  or  does 
it  mean  that  the  injury  must  have  destroyed  the  entire  use 
of  his  legs  and  feet  so  that  they  will  perform  no  function 
whatever? 

The  contention  of  the  learned  counsel  for  the  defendant 
is  that  the  clause  is  to  be  understood  in  the  former  sense, 
and  implies  an  amputation  or  physical  severance  of  the  feet 
from  the  body,  and  does  not  include  an  injury  such  as  par 
ralysis,  though  such  injury  actually  deprives  the  insured  of 
all  use  of  his  feet  and  legs.  We  cannot  adopt  such  a  con- 
struction of  the  contract.  To  our  minds  the  loss  of  the 
hands  and  feet  embraced  in  the  policy  is  an  actual  and  en- 
tire loss  of  their  use  as  members  of  the  body ;  and  if  their 
use  is  actually  destroyed,  so  that  they  will  perform  no  func- 
tion whatever,  then  they  are  lost  as  hands  and  feet.  In 
ordinary  and  popular  parlance,  when  a  person  is  deprived 
of  the  use  of  a  limb,  we  say  he  has  lost  it.    This  is  the  or- 
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dinary  sense  attached  to  the  word  when  used  in  such,  a 
connection.  Now,  if  the  feet  and  hands  cannot  be  used  for 
the  purpose  of  moving  about  or  walking,  or  for  holding  and 
handling  things,  they  are  in  fact  lost  as  much  as  though 
actually  severed  from  the  body.  The  expression  "  loss  of 
feet "  would  generally  be  understood  to  mean  a  loss  of  the 
use  of  these  members;  and  if  the  lower  portions  of  the 
plaintiffs  body  and  his  feet  are  completely  paralyzed,  and 
he  is  permanently  and  forever  deprived  of  their  use,  he  has 
suffered  '"  a  loss  of  two  entire  feet,"  within  the  meaning  of 
the  policy.  This  is  the  proper  construction  of  the  words  of 
the  contract.  It.  is  a  forced  and  unnatural  construction 
of  the  language,  as  here  used,  to  hold  that  it  means  an  actual 
amputation  of  these  limbs,  and  does  not  embrace  and  in- 
clude an  entire  deprivation  of  their  use  as  members  of  the 
body.  It  is  not  necessary  to  go  into  any  recondite  or  elab- 
orate discussion  of  the  language  of  the  policy,  but  only  to 
give  it  its  ordinary  and  popular  sense.  And,  understanding 
it  in  that  sense,  we  are  very  clear  that  the  complaint  states 
a  cause  of  action,  and  that  the  demurrer  was  properly  over- 
ruled. 

By  the  Court —  The  order  of  the  circuit  court  is  afltened, 
atid  the  cause  remanded  for  further  proceedings. 


Kalbits,  Eespondent,  vs.  Abbot  and    another,  Trustees, 

Appellants. 

October  1-- October  14, 1890. 

Railroads:  Negligence:  Frightening  horses  at  street  crossing,  (1,  f) 
Evidence:  Character  of  team:  Immaterial  error.  (S)  Special  ver- 
dict (4)  Contributory  negligence:  Instructions,  (S)  Management 
of  train:  Court  and  jury, 

1.  In  an  action  to  recover  for  personal  injuries  caused  by  plaintifiTs 
horses  being  frightened  by  a  locomotive  and  running  away,  a  wit- 
ness who  owned  the  horses  about  a  year  before  the  accident  was 
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properly  allowed  to  testify  as  to  whether  they  were  gentle  or  wild 
when  he  owned  them. 

2.  The  fact  that  the  plaintiff  was  allowed  to  testify  that  no  one  had  ever 
warned  him  about  this  team,  is  held  not  sufficient  ground  for  a  re- 
versal of  the  judgment  in  his  favor. 

8.  Where  the  questions  submitted  for  a  special  verdict  covered  the  whoJe 
case,  it  was  not  error  to  refuse  to  submit  other  questions,  the  an- 
swers to  which  would  not  have  been  conclusive  either  way. 

4.  An  instruction  that  **  the  fact  that  tiiis  team  may  have  once  before 
run  away,  or  was  easily  frightened,  was  not  cont»ibutory  negligence 
on  the  part  of  the  plaintiff  unless  the  jury  find  that  a  person  of 
ordinary  care  and  prudence  would  not  drive  such  a  team  over  this 
railroad  crossmg  under  all  the  circumstances  in  this  case,*'—  is  held 
sufficiently  favorable  to  defendants. 

6.  The  evidence  in  this  case — tending  to  show,  among  other  things,  that 
after  a  street  in  a  city  had  been  blocked  for  ten  or  fifteen  minutes 
by  defendants'  train,  and  a  number  of  teams,  including  the  plaint- 
iff's, had  gathered,  waiting  to  cross,  the  train  was  backed  off  the 
street,  and  the  engine  became  hidden  from  the  plaintiff  by  a  building ; 
that  the  defendants'  flagman  at  once  signaled  to  plaintiff  to  cross, 
but  before  he  could  pass  the  tracks  the  engine  returned  into  the 
street^  blowing  off  steam  and  making  a  great  noise :  and  that  plaint- 
iff's horses  were  frightened  thereby  and  ran  away,  causing  tiie  in- 
juries complained  of — is  held  to  sustain  a  finding  by  the  jmy  that 
defendants'  servants  were  guilty  of  negligence. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Tatlob  as  a  part  of  the  opinion : 

This  is  an  action  to  recover  damages  for  a  personal  in- 
jury which  the  plaintiff  claims  was  caused  by  the  negligence 
of  the  defendants.  The  defendants  were  operating  a  rail- 
road running  through  the  city  of  Oshkosh,  at  and  before 
the  time  the  plaintiff  was  injured.  The  plaintiff  sustained 
the  injury  complained  of  in  attempting  to  cross  the  tracks 
of  the  defendants'  railroad  where  they  cross  Jackson  street, 
one  of  the  public  streets  of  said  city.  The  facts  are  sub- 
stantially as  follows :  On  the  day  the  injury  occurred,  the 
plaintiff  was  driving  a  team  of  horses  attached  to  an  empty 
stone  wagon  on  Jackson  street  in  said  city.  As  he  ap- 
proached from  the  north  the  place  where  the  railroad 
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tracks  crossed  that  street,  a  train  of  the  defendants'  cars 
obstructed  the  street.  Plaintiff  stopped  his  team  on  the 
north  side  of  the  crossing,  and  waited  until  the  train 
moved  from  the  street  along  which  he  was  driving,  the 
train  moving  to  the  east  or  northeast,  and,  as  soon  as  the 
train  with  engine  attached  had  backed  out  of  the  street,  a 
flagman  of  the  defendants  stationed  at  this  crossing  indi- 
cated to  the  plaintiff  that  the  way  was  clear  for  him  to 
pass.  The  plaintiff  started  his  team  immediately,  and 
moved  towards  the  track.  When  he  reached  the  track  the 
engine  attached  to  the  train  that  had  obstructed  the  way 
moved  forward  towards  the  crossing  and  near  to  the  plaint- 
iff's horses.  The  horses  became  frightened  and  unmanage- 
able, and  ran  away,  and  threw  the  plaintiff  from  the  wagon 
and  broke  his  leg.  These  facts  are  undisputed,  except  that 
the  testimony  of  the  defendant  tends  to  show  that  the  en- 
gine was  at  least  seventy-five  feet  east  of  the  crossing  when 
the  plaintiff's  horses  became  frightened  and  unmanageable, 
and  was  backing  away  from  the  street,  instead  of  towards 
the  street  as  claimed  by  the  witnesses  on  the  part  of  the 
plaintiff. 

The  testimony  on  the  part  of  the  plaintiff  shows  that 
plaintiff  stopped  his  team  within  about  thirty  feet  north  of 
the  railroad  track  when  he  approached  the  crossing  on  Jack- 
son street.  The  street  was  then  blocked,  and,  after  waiting 
about  ten  or  fifteen  minutes,  the  engine  and  cars  moved 
northeasterly  off  Jackson  street,  and  behind  a  blacksmith 
shop  which  stood  on  the  corner  of  Jackson  street  and  north- 
erly from  and  near  the  railroad  tracks.  The  engine  was  at 
the  west  end  of  the  train,  and  backed  the  cars  easterly 
across  Jackson  street,  and  as  soon  as  the  engine  had  backed 
from  the  street  it  was  hidden  from  the  view  of  the  plaintiff 
by  the  blacksmith  shop ;  and  the  fiagman  of  the  defendants, 
standing  on  the  south  side  of  the  tracks  and  in  full  view  of 
the  engine,  signaled  the  plaintiff  to  come  across  the  tracks. 
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The  plaintiff  started  immediately  upon  receiving  the  signal, 
and  when  his  team  had  gotten  upon  the  railroad  tracks  the 
engine  returned  from  the  east  and  from  behind  the  black- 
smith shop,  and  came  within  twenty  feet  of  the  team  and 
within  the  limits  of  Jackson  street,  making  a  great  deal  of 
noise,  and  blowing  oflf  steam  from  the  cylinder  cocks  and 
from  the  escape  valve. 

The  evidence  also  shows  that  while  the  street  was  blocked 
by  the  train  a  dozen  or  more  teams  had  approached  the 
crossing  and  were  waiting  to  pass  along  the  street  and  over 
the  tracks  of  the  railroad.  The  evidence  also  tended  to  show 
that  the  team  the  plaintiff  was  driving  had  been  frightened 
by  the  engine  and  cars  at  the  same  place  about  fourteen 
days  previously,  when  driven  by  the  plaintiff,  and  had  then 
become  unmanageable  and  run  away.  There  was  also  some 
other  evidence  which  tend^  to  show  that  this  team  was 
excitable  and  diflcult  to  manage  in  the  vicinity  of  a  railroad 
engine  and  train. 

On  the  trial  in  the  circuit  court  the  jury  returned  a  special 
verdict  as  follows :  "  First.  Were  the  defendants  or  their 
servants  guilty  of  negligence  that  contributed  to  the  injury 
of  the  plaintiff?  Answer.  Yes.  Second.  If  you  answer  the 
foregoing  question  'yes,'  state  in  what  particular  sach  n^- 
ligence  consisted.  A.  In  the  flagman's  signal  to  the  plaint- 
iff to  cross  when  the  engine  was  too  near,  and  engine  allowed 
to  make  more  noise  than  necessary.  Third.  Was  the 
plaintiff  guilty  of  negligence  that  contributed  to  the  injury? 
A.  No.  Fourth.  If  the  plaintiff  is  entitled  to  judgment,  at 
what  sum  do  you  assess  his  damages?    A.  $1,000." 

Judgment  was  entered  in  favor  of  the  plaintiff  for  the 
damages  found,  and  costs,  and  the  defendants  appeal  to  this 
court,  and  assign  as  reasons  for  the  reversal  of  the  judgment 
the  following:  ^^ First.  It  was  error  to  permit  the  plaintiff's 
witness  Karrow  to  answer  the  following  question:  *Well, 
now  go  on  and  state  while  you  owned  the  horses  as  to  their 
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being  frapCtious  or  wild,  or  vicious  or  gentle.'  Second.  It  was 
error  to  permit  the  plaintiff  to  answer  the  following  ques- 
tion: *Did  John  Monahan  or  anybody  else  ever  warn  you 
about  this  team? '  Third.  It  was  error  for  the  court  to  re- 
fuse to  submit  the  questions  to  the  jury  asked  by  the  de- 
fendants [hereinafter  set  forth].  Fourth.  It  was  error  for 
the  court  to  give  the  instruction  asked  by  plaintiff  [herein- 
after set  forth].  Fifth.  It  was  error  to  refuse  the  instruc- 
tion asked  by  defendants  [hereinafter  set  forth].  Sixth.  It 
was  error  for  the  court  to  refuse  the  instruction  as  asked 
by  defendants,  and  error  to  modify  it  as  modified  by  the 
court,  and  error  to  refuse  the  latter  portion  of  the  instruc- 
tion wholly.''  * 

For  the  appellants  there  was  a  brief  by  ChaHes  W.  FeLTcer^ 
attorney,  and  Howard  Morrisy  of  counsel,  and  oral  argu- 
ment by  Mr.  Fdker. 

Gahe  Boucky  for  the  respondent, 

Tatlok,  J.  The  objection  to  the  testimony  of  the  wit- 
ness Karrow  was  properly  overruled.  This  witness  claimed 
to  have  owned  this  team  about  a  year  before  the  accident, 
and  had  owned  them  for  two  years  previously  thereto,  and 
knew  the  character  and  disposition  of  the  team.  As  the 
excitability  and  nervousness  of  the  team  was  to  some  ex- 

1  This  instruction  was  as  follows :  "  If  the  jury  find  from  the  testimony 
that  the  plaintift  drove  a  team  of  horses  that  he  knew  were  easily  fright- 
ened by  a  locomotive,  while  such  locomotive  was  being  used  in  switching 
cars,  it  is  for  you  to  say  from  the  evidence  whether  it  was  negUgence  on 
his  part  to  drive  such  team  of  horses  in  close  proximity  to  defendants' 
railroad  while  defendants'  servants  were  engaged  in  switching,  [and  if 
the  horses  became  frightened  by  reason  of  the  ordinary  and  usual  noises 
made  by  such  locomotive  while  engaged  in  such  switching,  and  ran 
away,  and  the  plaintifif  was  injured  thereby,  then  you  ought  to  answer 
question  mmibef  three,  *  Yes,'] "  The  court  inserted  the  words  in  italics, 
which  were  not  in  the  instruction  as  asked,  and  omitted  the  words  in 
brackets,  and  gave  the  instruction  as  thus  modified.  The  other  instruc- 
tions referred  to  will  be  found  stated  in  the  opinion.— Rep. 
Vol.  77  — 40. 
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tent  a  material  question  in  this  case,  it  seems  to  us  that  it 
was  proper  that  this  witness  should  be  allowed  to  state  what 
their  character  in  this  respect  was  when  he  owned  them. 

The  second  exception,  to  the  question  put  to  the  plaint- 
tiflf,  "  Did  John  Monahan  or  anybody  else  ever  warn  you 
about  tiiis  team?  "  would  seem  to  have  been  a  proper  ex- 
ception, as  it  does  not  appear  to  have  been  material  unless 
it  had  been  claimed  by  the  defendants  that  he  had  been  so 
warned.  But,  if  it  be  admitted  that  no  such  claim  had 
been  made  on  the  part  of  the  defendants,  it  seems  to  us 
that  the  answer  to  the  question  was  so  wholly  irrelevant 
to  the  questions  in  issue  that  it  could  not  have  prejudiced 
the  defendants,  and  should  not  therefore  be  held  a  sufficient 
ground  for  reversing  the  judgment  in  this  case. 

It  is  insisted  that  it  was  error  to  refuse  to  submit  the 
following  questions  to  the  jury  as  a  part  of  their  special 
verdict :  "  (1)  Did  the  team  the  plaintiff  was  driving  run 
away  because  they  were  easily  frightened  by  a  locomotive 
and  the  noises  usually  made  by  locomotives  when  switch- 
ing? (2)  How  far  was  the  front  of  the  locomotive  from 
the  plaintiff's  horses  or  wagon  at  the  time  such  horses  first 
attempted  to  run?"  We  think  there  was  no  error  in  re- 
fusing to  submit  either  of  these  questions.  The  answers 
to  these  questions  would  not  have  been  conclusive  of  the 
right  of  either  party  to  a  verdict  in  the  case.  The  ques- 
tions in  fact  submitted  to  the  jury  covered  the  whole  case. 

An  exception  is  taken  to  the  instructions  given  to  the 
jury,  and  two  exceptions  for  a  refusal  to  give  certain  in- 
structions asked  by  the  defendants.  By  an  examination  of 
the  instructions  given  it  appears  that  most  of  them  were 
drawn  up  by  the  plaintiff's  or  by  the  defendants'  counsel, 
and  given  as  requested.  It  seems  the  counsel  for  the  de- 
fendants proposed  instructions  covering  the  whole  case, 
which  were  given  by  the  court,  and  occupy  over  four  pages 
of  the  printed  case. 
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The  exception  to  the  part  of  the  instructions  given  at  the 
request  of  plaintiffs  counsel,  it  seoms  to  us,  is  not  vceH 
taken.  The  instruction  excepted  to  reads  as  follows :  "  The 
fact  that  this  team  may  have  once  before  run  away,  or  was 
easily  frightened,  was  not  contributory  negligence  on  the 
part  of  the  plaintiff  unless  the  jury  find  that  a  person  of 
ordinary  care  and  prudence  would  not  drive  such  a  team 
over  this  railroad  crossing  under  all  the  circumstances  ia 
this  case,  which  is  a  question  for  you  to  determine  from 
the  evidence."  This  instruction,  we  think,  is  suJEciently 
favorable  to  the  defendants,  and  is  in  fact  the  rule  given  by 
the  counsel  for  the  defendants  in  an  instruction  asked  on 
their  part  and  given  by  the  court.  The  defendants  asked 
the  following  instruction, as  to  what  constitutes  ordinary 
care :  "  Ordinary  care  is  such  care  as  men  generally  use 
in  the  business  in  which  they  are  engaged,  regard  being  had 
to  the  business  in  which  they  are  engaged."  Understand- 
ing that  the  want  of  ordinary  care  in  a  given  case  is  negli- 
gence, it  seems  to  us  that  the  instruction  objected  to  is  more 
favorable  to  the  defendants  than  the  one  given  at  their  re- 
quest. The  instruction  in  effect  says  that  the  plaintiff  was 
guilty  of  negligence  "  if  persons  of  ordinary  care  and  pru- 
dence would  not  have  done  as  he  did  under  all  the  circum- 
stances." This  was  certainly  sufficiently  favorable  to  the 
defendants,  and  is  more  favorable  to  the  defendants  than 
if  he  had  said  that  he  was  not  guilty  of  negligence  if  men 
generally  would  have  done  as  he  did. 

It  was  argued  that  the  court  erred  in  refusing  to  instruct 
the  jury  as  follows :  "  There  is  no  evidence  in  this  case  tend- 
ing to  show  that  the  operation  of  the  engine  immediately 
preceding  the  accident  whereby  plaintiflf  was  injured  was 
attended  with  any  unusual  noises  or  any  unusual  escape  of 
steam,  and,  so  far  as  these  matters  are  concerned,  you  are 
not  at  liberty  to  find  that  the  defendants  were  guilty  of 
want  of  ordinary  care."    Upon  the  evidence  in  this  case. 
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we  think  this  instruction  was  properly  refused;  and  we  are 
satisfied  that  the  jury,  under  all  the  evidence  in  the  case, 
was  justified  in  finding  negligence  on  the  part  of  the  flag- 
man, and  on  the  part  of  those  managing  the  engine. 

Taking  the  case  as  made  by  the  plaintiff's  testimony,  as 
we  must  upon  this  appeal,  we  have  this  state  of  facts :  The 
defendants  had  blocked  a  much  traveled  public  street  in 
the  city  of  Oshkosh  with  their  engine  and  cars  for  at  least 
ten  or  fifteen  minutes,  and  during  that  time  ten  or  twelve 
teams  had  gathered  upon  the  opposite  side  of  the  raiboad 
tracks.  The  train  is  backed  off  the  street,  and  the  engine 
is  hidden  to  those  on  the  north  side  of  the  tracks.  Imme- 
diately when  the  engine  had  passed  the  street,  those  stand- 
ing on  the  north  side  are  signaled  to  pass  over,  and  instantly 
the  engine  changes  its  direction  and  approaches  the  street, 
blowing  off  steam  from  the  cylinder  cocks  and  from  the  es- 
cape valve,  making  a  great  noise,  and  discharging  a  great 
volume  of  steam,  and  in  that  way  approaches  ten  or  fifteen 
feet  within  the  bounds  of  the  street  at  the  crossing,  before 
the  plaintiff,  who  stood  but  thirty  feet  north  of  the  track 
and  started  immediately  on  receiving  the  signal,  could  pass 
the  railroad  tracks. 

Under  this  state  of  facts,  it  appears  to  us  that  the  jury 
might  well  say  it  was  negligence  on  the  part  of  those  in 
charge  of  the  engine  to  run  into  the  street  when  they  must 
have  known  there  were  teams  passing,  blowing  off  steam  in 
the  way  it  is  said  they  did.  The  evidence  does  not  show 
that  there  was  any  necessity  for  blowing  off  the  steam  as 
it  is  said  they  did  at  the  time  they  came  back  upon  the 
street,  and  when  they  must  have  known  that  there  were 
teams  passing  the  street  at  the  time.  Common  prudence 
would  dictate  that  it  was  not  a  proper  thing  to  do  when 
entering  upon  a  public  street  in  a  city,  when  it  was  known 
that  teams  were  passing  at  the  time.  We  think  the  jury  is 
supported  by  the  evidence  in  finding  that  the  flagman  sig- 
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naled  too  soon.  He  should  have  satisfied  himself  that  those 
in  charge  of  the  engine  were  not  intending  to  return  im- 
mediately upon  the  street,  before  he  signaled  to  the  teams 
to  cross.  This  is  not  controverted,  and  the  signal  man  jus- 
tifies himself  by  claiming  the  fact  to  be  that  the  engine  did 
not  in  fact  return  to  the  street,  but  continued  its  course  ! 

easterly  away  from  the  street  until  after  all  the  teams  had  i 

passed  over.    And  the  engine-men  also  justify  their  conduct  j 

in  blowing  oflf  steam,  not  because  it  was  prudent  and  neces-  j 

sary  to  do  so  while  crossing  the  street,  but  because  they 
claim  the  engine  was  continuing  its  course  easterly  and  i 

away  from  the  street  until  after  the  accident  happened,  and  ! 

that  at  the  time  it  happened  the  engine  was  east  of  the 
street  from  75  to  150  feet,  and  was  not  on  or  near  the  street 
at  all.  Adopting  the  claim  made  by  the  plaintiff,  and  which 
is  supported  by  the  evidence  given  on  his  behalf  as  to  the 
acts  of  the  flagman  and  the  movements  of  the  engine,  the 
findings  of  the  jury  are  clearly  supported  by  the  authori- 
ties. See  Penn,  R.  Oq.  v.  Bamett^  59  Pa.  St.  259 ;  Guggen- 
heim V.  Z.  S.  &  M.  S.  R.  Co.  ^^  Mich.  150;  Petersburg  R. 
Co.  V.  mte,  81  Ya.  767;  Penn.  R.  Co.  v.  Rorst,  110  Pa.  St. 
226;  Ma/ncheater^  S.  J.  ck  A.  R.  Co.  v.  Fulla/rton^  14  C.  B. 
CN".  S.),  54;  Borst  v.  L.  S.  <&  M.  S.  R.  Co.  4  Hun,  346;  To- 
ledo, W.  cfe  W.  R.  Co.  V.  BTamion,  47  HI.  298 ;  JIahn  v.  S.  P. 
R.  Co.  51  Cal.  605 ;  1  Thomp.  Neg.  351,  and  cases  cited  in 
the  notes.  Under  the  rule  of  law  established  in  these  cases 
and  many  others  that  might  be  cited,  it  is  very  clear  that 
the  findings  of  the  jury  in  this  case  are  not  unsupported  by 
the  evidence  in  the  case. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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OcUber  1-- October  14, 1890. 

Criminal  law  and  pleading:  JF^iyuiyi 

1  Where  the  statute  requires  an  affidavit  to  state  thefacUshowmgiSbaX 
the  afiSant  was  not,  at  the  completion  of  the  r^istiy,  a  qualified 
elector  but  has  since  become  such,  perjury  cannot  be  assigned  upon 
an  affidavit  stating  merely  that  he  was  not  at  said  time  a  qualified 
elector  and  that  he  has  since  become  such. 

&  An  information  charging  perjury  in  the  making  of  an  affidavit 
should  show  that  such  affidavit  was  intended  to  be  used  in  or  was 
material  to  some  judicial  proceeding  or  inquiry  before  some  officer 
having  cognizance  thereof. 

EXCEPTIONS  from  the  Circuit  Court  for  Bane  County. 

The  case  is  sufficiently  stated  in  the  opinion. 

For  the  defendant  there  was  a  brief  by  K.  E.  Briggs^ 
attorney,  and  H.  M.  Lewis^  of  counsel,  and  oral  argument 
by  Mr.  Briggs.  They  contended,  ini^r  oLia^  that  the  affi- 
davit upon  which  the  charge  of  perjury  was  based  was 
wholly  ineffective  because  it  failed  to  set  forth  the  facts  as 
required  by  the  statute  under  which  it  was  made.  Perjury 
cannot  be  assigned  upon  immaterial  statements.  Platk  v. 
Braunedorf^  40  Wis.  107;  2  Bish.  Crim.  Law  (6th  ed.),  sec. 
1030.  Nor  upon  a  legal  conclusion.  State  v.  HeiuUrson^  90 
Ind.  406.  Nor  upon  an  affidavit,  where  the  same  was  of  no 
legal  effect,  or  where  the  words  alleged  to  be  false  therein 
were  not  required  by  law.  State  v.  Boils,  40  N.  H.  229; 
Gibson  V.  State,  44  Ala.  17;  Bbod  v.  State,  id.  81;  Sembree 
V.  State,  52  Ga.  242;  U.  S.  v.  Howard,  37  Fed.  Kep.  668; 
Billings  v.  Nohle,  75  Wis.  325 ;  MiUer  v.  Munson,  34  id. 
579 ;  Goodyear  Eulher  Co.  v.  Knajpp,  61  id.  103.  The  in- 
formation was  insufficient  because  it  failed  to  show  that  the 
affidavit  upon  which  perjury  was  assigned  was  intended  to 
be  used  in  a  judicial  proceeding.  State  v.  MoCotie,  59  Vt. 
117;  People  v.  Fox,  25  Mich.  492;  State  v.  Zamont,  2  Wis. 
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438;  People  v.  Gcdge^  26  Mick  30;  Z71  S.  v.  Boimson,  23* 
N.  W.  Eep.  (Dak.),  90;  State  v.  Peters,  57  Vt.  86;  Jacobs  v. 
JState,  4  Am.  Cr.  Eep.  466 ;  S.  O.  61  Ala.  448 ;  State  v.  Wood, 
110  Ind.  82;  State  v.  Beyndds,  108  id.  363;  State  v.  Street, 
3  Am.  Dec.  682;  S.  C.  1  Murph.  (N.  0.),  1^&\  State  v.  Beard, 
as  N.  J.  Law,  384. 

For  the  state  there  was  a  brief  by  the  Attorney  General 
and  Z.  K.  Lose,  Assistant  Attorney  General,  and  oral  argu- 
nient  by  Mr,  iMse. 

Obton,  J.  The  information  in  this  case  attempts  to 
•charge  the  defendant  with  the  crime  of  perjury  in  making 
a  voluntary  affidavit,  and  he  was  tried,  found  guilty,  and 
sentenced  to  the  state  prison  for  said  offense.  Motions  in 
ajrest  and  for  a  new  trial  were  overruled.  The  defendant 
alleged  exceptions,  which  were  duly  allowed  by  the  judge 
of  the  court,  undensec.  4720,  R  S. 

We  find  the  following  material  errors  involved,  substan- 
tially, in  the  first  three  of  said  exceptions :  (1)  The  affidavit 
on  which  perjury  is  assigned  is  not  in  compliance  with  the 
statute.  (2)  The  information  fails  to  state  that  the  affida- 
vit was  made  to  be  used  in  and  material  to  any  judicial  pro- 
<5eeding,  or  to  be  used  in  and  material  to  any  proceeding  in 
which  it  was  required  by  law. 

The  affidavit  on  which  the  information  is  founded,  and  in 
which  it  is  copied,  is  as  follows :  "  That  he  did  not  appear 
before  the  board  of  registry  of  the  Fifth  ward,  Madison, 
state  of  Wisconsin,  on  the  last  day  of  their  meeting  for 
<K)mpleting  the  registry  of  electors  for  said  election  district, 
for  the  reason  that  he  was  not  then  a  qualified  elector  in 
said  election  district  on  account  of — not  in  town  —  busi- 
ness, but  that  he  has,  since  the  said  completion  of  said  reg- 
istry, become  a  qualified  elector  of  said  district,  by  reason 
of  being  a  qualified  voter,  and  that  he  now  resides  at  620 
University  avenue."    The  oath  was  taken  before  Henry 
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•Kessenich,  notary  public,  Dane  county,  on  the  2d  day  of 
November,  1886.  The  statute  requiring  an  affidavit  in  such 
a  case  (sec.  24,  R.  S.)  is  as  follows :  "  But  in  case  any  one 
shall,  after  the  last  day  for  completing  such  registry  and 
before  such  election,  become  a  qualified  voter  of  the  elec- 
tion district,  he  shall  have  the  same  right  to  vote  therein 
at  such  election  as  if  his  name  had  been  didy  registered: 
provided,  he  shall,  at  the  time  he  offers  to  vote,  deliver  to 
the  inspectors  his  affidavit,  in  which  he  shaU  state  thefacU 
shewing  that  he  has,  since  the  completion  of  such  registry, 
become  a  qualified  elector  of  such  district,  and  the  facts 
showing  that  he  was  not  such  an  elector  on  the  day  such 
registry  was  completed."  The  italics  are  not  in  the  statute. 
The  information  states  that  said  affidavit  became  and  was 
material  to  an  inquiry  then  pending  before  Henry  Kessen- 
ich, he  being  then  and  there  a  notary  public  for  the  county 
and  state  aforesaid. 

1.  The  material  defect  of  this  affidavit  is  apparent.  It  is 
not  such  an  affidavit  as  the  statute  requires.  It  states  the 
mere  conclusions  that  he  was  not  then  a  qualified  elector, 
but  that  he  has  since  become  a  qualified  elector  by  reason 
of  being  a  qualified  voter.  The  statute  requires  that  "he 
shall  state  the  facts  showing "  both  such  qualification  and 
disqualification.  No  such  facts  are  stated  in  the  affidavit. 
What  he  has  stated  in  place  of  such  facts  is  as  immaterial 
as  if  he  had  stated  nothing.  Plath  v,  BroAinsdorff^  40  Wis, 
107;  Lathrop  v.  Snyder,  16  Wis.  293;  Miller  v.  Munson,  34 
Wis.  579 ;  Goodyear  Rvbher  Co.  v.  Knapp^  61  Wis.  103.  The 
learned  counsel  of  the  plaintiff  in  error  has  cited  in  his  very 
able  brief  many  other  cases  from  other  states,  to  which  ref- 
erence may  be  had.  The  principle  is  elementary  that  in 
such  a  case  the  statute  must  be  strictly  pursued  or  the  affi- 
davit is  unknown  to  the  law.  It  was  on  these  absent,  facts 
that  the  perjury,  if  any,  shoidd  have  been  assigned.  The 
statute  does  not  require  it  to  be  stated  that  he  was  not 
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then  and  has  since  become  a  qualified  elector,  but  the  facts 
showing  it.  The  perjury  is  assigned  on  what  the  .statute 
does  not  require  to  be  stated  in  the  affidavit.  The  informa- 
tion, therefore,  states  no  crime. 

2.  The  information  should  state  that  the  affidavit  was  in- 
tended to  be  used  in  or  was  material  to  some  judicial  pro- 
ceeding or  inquiry  before  some  officer  having  cognizance 
thereof.  In  this  instance  the  affidavit  was  no  doubt  in- 
tended to  be  delivered  to  the  inspectors  of  election,  by 
which  they  might  determine  the  defendant's  right  to  vote. 
State  V.  McCone,  59  Vt.  117;  2  Bish.  Crim.  Proc.  §§  905-911 ; 
State  V.  Lamont^  2  Wis.  438;  People  v.  Fox^  25  Mich.  492. 
See  other  authorities  cited  in  the  brief  of  the  defendant's 
counsel  as  to  the  requisites  of  such  a  statement.  The  in- 
formation states  that  "  such  affidavit  became  and  was  ma- 
terial to  an  inquiry  then  pending  before  Henry  Kessenich, 
he  being  then  and  there  a  notary  public,"  etc.  It  does  not 
appear  that  said  notary  public  had  anything  to  do  with  any 
inquiry  or  proceeding  whatever,  or  had  anything  to  do  with 
the  affidavit,  except  to  administer  the  oath  to  the  affiant 
and  attach  his  jurat  thereto.  The  information  is  essentially 
defective  in  this  respect. 

For  both  of  the  above  reasons  the  court  shoidd  have  ar- 
rested the  judgment. 

There  having  been  no  stay  of  proceedings  on  the  excep- 
tions so  allowed,  the  defendant  on  conviction  was  sentenced 
to  and  is  now  in  the  state  prison. 

By  the  Court. —  The  said  first  three  of  said  exceptions  are 
sustained.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  direction  to  vacate  and  set 
aside  said  judgment  and  discharge  the  defendant  from  all 
custody  and  imprisonment. 
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Eliot,  Eespondent,  vs.  Eliot,  Appellant. 

October  £-- October  14,1890. 

.Mabbiage  :  ANNtTLiCENT.  (i)  Pleading:  Besidence  of  plaintiff,  (f)  Co- 
habitation before  age  of  consent:  Construction  of  statutes.  (^  Age 
of  consent:  Abrogation  of  common-law  rule.  {4)  When  action  meqf 
be  maintadmsd.    (5)  Suit  money, 

L  In  an  action  for  the  annulment  of  a  marriage  an  averm^it  in  the 
complaint  that  the  parties  have  been  reddentB  of  this  state  for  "oda 
year  immediately  preceding  the  commencement  of  this  action,"  is 
sufficient  in  respect  to  the  residence  of  the  plaintiff  under  sec.  2859, 

2,  Under  seca  2850,  2858,  R  S.,  voluntary  cohabitation  of  the  parties  be- 
fore the  age  of  legal  consent  is  reached  does  not  defeat  an  actkn 
for  the  annulment  of  a  marriage  on  the  ground  of  want  of  age  to 
assent  thereto.  The  words,  "  and  there  shall  have  been  no  subse- 
quent voluntary  cohabitation  of  the  parties,**  in  sec.  2350,  are  held 
to  relate  only  to  marriages  to  which  consent  has  been  obtained  by 
force  or  fraud, — such  construction  being  neceesaiy  in  order  to  give 
effect  to  sec.  2d5a 

8l  Sec  2829,  R.  S.  (providing  that  persons  having  attained  tiie  ages 
therein  specified  shall  be  capable  in  law  of  contracting  marriageX 
abrogates  the  common-law  rul^  as  to  ages  of  consent,  althou^  it 
does  not  expressly  declare  that  persons  under  the  ages  speciHed  shall 
be  incapable  of  contracting  marriage. 

4  An  action  for  the  annulment  of  a  marriage  on  the  ground  that  tbe 
plitiTififf  was  under  the  age  of  legal  consent  may  be  maintained  be- 
fore he  reaches  that  age. 

6^  It  appearing  in  this  case  that  the  plaintiff  has  no  pecuniaiy  means 
and  no  capacity  for  earning  money,  but  that  his  father  is  of  ample 
pecuniary  ability  and  is  to  some  extent  responsible  for  the  suit,  and 
that  the  defendant's  father  is  not  able  to  bear  the  expenses  of  the 
litigation,  this  courts  in  the  exercise  of  its  discretion  in  view  of  all 
the  circumstances  of  the  case^  requires  the  plaintiff  to  pay  $100  suit 
money  to  the  defendant 

APPEAL  from  the  Superior  Court  of  Milwaukee  County. 

This  action  was  commenced  February  21, 1890,  to  obtain 
the  annulment  of  a  marriage,  under  sec.  2350,  R.  S.  The 
complaint  alleges  that  the  parties  intermarried  at  the  city  of 
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Milwaukee^  in  this  state,  January  5, 1890 ;  that  they  have 
been  residents  of  this  state  for  the  period  of  one  year  or 
more  immediately  preceding  the  commencement  of  the 
action ;  that  at  the  time  of  said  marriage  the  plaintiff  had 
not  attained  the  age  of  eighteen  years,  but  was  of  the  age 
of  fifteen  years  on  the  23d  day  of  February,  1889 ;  and  that 
he  has  not  yet  attained  the  age  of  eighteen  years.  The 
relief  demanded  is  that  such  marriage  be  decreed  void  from 
such  time  as  shall  be  fixed  by  the  judgment  of  the  court. 

The  defendant  demurred  to  the  complaint  on  the  grounds 
that  it  appears  therefrom  the  court  has  no  jurisdiction  of 
the  person  of  the  plaintiff  or  the  subject  of  the  action,  and 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

After  the  demurrer  was  interposed,  the  plaintiff  amended 
his  complaint  by  adding  thereto  the  following  averments : 
"  That  on  the  day  of  said  marriage,  and  on  the  day  succeed- 
ing said  marriage,  the  plaintiff  and  defendant  had  or  at- 
tempted to  have  sexual  intercourse,  but  at  no  time  since 
said  marriage  have  they  lived  together  or  cohabited  as  man 
and  wife,  or  had  or  attempted  to  have  sexual  intercourse, 
except  as  aforesaid,  and  there  is  no  possibility  of  issue  of 
said  marriage."  The  demurrer  (which  has  been  regarded 
and  treated  on  all  hands  as  a  demurrer  to  the  amended 
complaint)  was  overruled  by  the  superior  court.  The  de- 
fendant appeals  from  the  order  overruling  the  same. 

For  the  appellant  there  was  a  brief  by  Howa/rd  cfe  Schmittj 
and  oral  argument  by  Samuel  Howa/rd.  They  contended, 
imter  alia^  that  since  our  statute  fixing  the  age  of  consent 
does  not  by  express  words  declare  marriages  under  such 
age  void,  it  affects  only  their  legality  and  not  their  validity. 
CatteraU  v.  Sweetman^  1  Bob.  Ecc.  304,  317,  320 ;  Mdster  v, 
Moorcy  96  U.  S.  76,  79 ;  BlacUum  v.  Cra/wfordsy  3  Wall. 
176, 185, 194;  Camj^leWs  AdmW  v.  OuOatt,  43  Ala.  57,  67, 
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68;  Park  v,  ^arron^  20  Ga.  702;  Askew  v.  Dupree^  30  id. 
173 ;  Stevenson  v.  Gray,  17  B.  Mod.  193 ;  Ha/rri^on  v.  StaUj 
22  Md.  468 ;  Jones  v.  Jones,  45  id.  144,  159 ;  JSutchins  v. 
Kimmell,  31  Mich.  126;  Dickerson  v.  Brown,  49  Miss.  357; 
JIargrcyves  v.  Thompson,  31  id.  211 ;  Dyer  v.  Brannock,  66 
Mo.  391;  Walter's  Appeal,  70  Pa.  St.  392;  Bodebaugh  v. 
Sanks,  2  Watts,  9;  Pearson  v.  Howey,  11  N.  J.  Law,  12; 
State  v,  BoVbins,  6  Ired.  Law,  23 ;  Peck  v.  Peck,  12  R  1. 485. 
A  marriage  good  at  the  common  law  is  good  notwithstand- 
ing any  statute  on  the  subject,  unless  the  statute  contains 
express  words  of  nullity,  that  is,  unless  it  prohibits  the 
marriage  absolutely  and  declares  it  to  bo  void.  1  BisL 
M.  &  D.  sec.  283;  Catterall  v.  Sweetman,  1  Eob.  Ecc.  304; 
Stallwood  V.  Tredger,  2  Phillim.  287;  Londonderry 'o.  Chester, 
2  K  H.  268;  Pearson  v.  Howey,  11  N.  J.  Law,  12,  19,  20, 
opinion  of  Ford,  J.;  Bodehaugh  v,  Sanks,  2  Watts,  9, 11; 
Helffenstein  v.  Thomas,^  Rawle,  209;  Stale  v.  Bobbins,  6 
Ired.  Law,  23 ;  N'ewlurg  v.  Brunswick,  2  Yt.*  151 ;  Lacon  r. 
Higgins,  3  Stark.  178 ;  King  v,  St.  Faiths,  2  Dowl.  &  R  M. 

C.  38;  Dumarsly  v.  FisMy,  3  A.  K.  Marsh.  368;  Bex  v. 
Birmingham,  8  B.  &  C.  29,  34;  Hargroves  v.  Thompson,  31 
Mo.  211 ;  Pa/rk  v.  Barron,  20  Ga.  702 ;  Stevenson  v.  Gray, 
17  B.  Mon.  193,  209;  Fettle  v.  Public  Adm'r,  4  Bradf.  28; 
Basha/w  v.  State,  1  Terg.  177;  Milford  v.  Worcester,  7 
Mass.  48,  55 ;  Holmes  v.  Holmes,  6  La.  463 ;  Cannon  v.  AU- 
bury,  1  A.  K.  Marsh.  76;  Parton  v,  Hervey,  1  Gray,  119; 
White  V.  Lowe,  1  Kedf .  376 ;  CampbeWs  AdmW  v.  GvUaM, 
43  Ala.  57 ;  Blackburn  v.  Crawfords,  3  Wall.  175 ;  Stale  «. 
Murphy,  6  Ala.  765;  Northjield  v.  Plymouth,  20  Vt.  582. 
Our  statute  fixing  the  age  of  consent  is  permissive,  and 
does  not  repeal  the  rule  of  the  common  law.    1  Bish.  M.  & 

D.  sec.  145;  Goodwin  v.  Thompson,  2  Greene  (Iowa),  329; 
Parton  v.  Hervey,  1  Gray,  119 ;  Bennett  v.  Smith,  21  Barb. 
439;  Fitzpatrick  v.  Fitspatrick.  6  Nev.  63.    The  rules  of 


Digitized  byVjOOQlC 


77.  AUGUST  TEEM,  1890.  687 

Eliot  T&  Eliot 

the  common  law  cannot  be  repealed  by  implication,  but  the 
intent  to  repeal  them  must  be  clearly  expressed.  Meek  v. 
Pierce^  19  Wis.  300;  Orton  v.  Noonan^  29  id.  541. 

For  the  respondent  there  was  a  brief  by  Yam,  Dyke  S 
Van  Dyke^  and  oral  argument  by  O.  D.  Yam,  Dyke.  They 
argued,  among  other  things,  that  under  the  statutes  of  this 
state  the  age  of  consent  has  been  raised  to  jSfteen  in  females 
and  eighteen  in  males;  that  a  marriage  between  parties 
either  of  whom  is  below  the  age  of  consent,  if  not  abso- 
lutely void,  is  at  least  voidable  by  the  party  below  the  age 
of  consent  at  any  time  while  within  the  age  of  consent,  or 
at  any  time  after  he  has  arrived  at  that  age  if  he  has  not 
ratified  the  marriage  after  arriving  at  that  age.  R  S.  sees, 
2328,  2329,  2350,  2353;  Circuit  Court  Kule  XXIX,  sec.  1 
Pec^le  V.  Slacks  15  Mich.  193 ;  Feojple  v.  Bennett^  39  id.  208 
Bbltz  V.  Dicky  42  Ohio  St.  23,  51  Am.  Kep.  791 ;  Shafher  v, 
StaUy  20  Ohio,  1;  McDowell  v.  Sapp^  39  Ohio  St.  558; 
McDeed  v.  McDeed^  67  HI.  546 ;  Fitzpatrick  v,  Fitzpatrick^ 
6  Nev.  63 ;  Koonce  v.  Wallace^  7  Jones  (K  C),  194. 

Lyon,  J.  I.  The  first  ground  of  demurrer  assigned  is' 
that  the  court  has  no  jurisdiction  of  the  person  of  the  plaint- 
iff. This  is  based  on  the  assumption  that  the  complaint 
fails  to  show  the  plaintiflf  was  a  resident  of  this  state  when 
the  action  was  commenced.  But  we  think  the  complaint 
sufficiently  alleges  such  residence.  The  averment  therein 
is  that  the  parties  have  been  residents  of  this  state  for  "  one 
year  immediately  preceding  the  commencement  of  this  ac- 
tion." We  do  not  perceive  how  this  can  be  true  and  the 
plaintiflf  have  been  a  nonresident  of  the  state  when  the  ac- 
tion was  commenced.  Moreover,  the  provision  of  the  stat- 
ute on  this  subject  (R  S.  sec.  2359),  so  far  as  applicable 
here,  is  that  "  no  divorce  shall  be  granted  unless  the  plaint- 
iflf shall  have  resided  in  this  state  one  year  immediately 
preceding  the  time  of  the  commencement  of  the  action,  un- 
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less,"  etc.  Undoubtedly  this  statute  is  applicable  to  this 
action.  The  complaint  follows  substantially  the  language 
of  the  statute  in  respect  to  the  residence  of  the  plaintiff 
and  shows  that  he  is  not  within  the  prohibition  of  sec.  2359. 
This  is  sufficient. 

II.  The  second  and  third  grounds  of  demurrer  go  to  the 
sufficiency  of  the  complaint.  They  will  be  considered  in 
their  order. 

1.  It  is  claimed  that,  if  the  parties  voluntarily  cohabited 
after  the  marriage,  no  action  can  be  maintained  under  sec 
2350  for  the  annulment  of  the  marriage,  and  that  the 
amended  complaint  shows  such  cohabitation.  Although 
the  learned  counsel  for  the  respective  parties  agree  that  the 
complaint  may  be  considered  as  containing  an  averment  of 
voluntary  cohabitation  after  marriage,  the  fact  is  there  is 
no  such  averment  therein.  It  is  only  stated  that  after  the 
marriage  the  parties  "  had  or  attempted  to  have  sexual  in- 
tercourse." This  falls  far  short  of  an  averment  that  they 
had  such  intercourse.  In  determining  the  validity  of  a 
pleading  we  must  take  it  as  it  is,  notwithstanding  counsel 
agree  that,  for  the  purposes  of  the  argument  and  decision, 
it  may  be  treated  as  something  which  it  is  not.  Hence,  we 
cannot  regard  the  amended  complaint  as  containing  an 
allegation  of  such  voluntary  cohabitation.  But  if  the  con- 
struction of  sec.  2350  for  which  counsel  for  defendant  con- 
tends be  adopted,  we  are  willing  to  assume,  for  the  purposes 
of  this  appeal,  that  the  complaint  should  negative  such  co- 
habitation. This  not  being  done,  if  defendant's  construc- 
tion of  the  statute  prevails,  the  complaint  would  (on  the 
above  assumption)  be  equally  as  defective  as  though  it  ex- 
pressly admitted  such  cohabitation.  This  view  renders  a 
construction  of  the  statute  necessary.  Sec.  2350  reads  as 
follows :  "  When  either  of  the  parties  to  a  marriage,  for 
want  of  age  or  understanding,  shall  be  incapable  of  assent- 
ing thereto,  or  when  the  consent  of  either  party  shall  have 
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been  obtained  by  force  or  fraud,  and  there  shall  have  been 
no  subsequent  voluntary  cohabitation  of  the  parties,  the 
marriage  shall  be  void  from  such  time  as  shall  be  fixed  by 
the  judgment  of  a  court  of  competent  authority  declaring 
the  nullity  thereof."  If  the  grammatical  construction  of 
the  section  alone  be  considered,  it  must  be  conceded,  we 
think,  that  the  qualifying  words  "  and  there  shall  have  been 
no  subsequent  voluntary  cohabitation  of  the  parties  "  refer 
to  and  control  actions  for  the  annulment  of  marriages  for 
incapacity  to  assent  thereto  for  want  of  age  or  understand- 
ing as  well  as  those  to  which  assent  has  been  obtained  by 
force  or  fraud.  But  this  is  not  conclusive.  If  there  is  any- 
thing in  the  statutes  which  evidences  a  contrary  intention 
on  the  part  of  the  legislature,  such  intention  ought  to  pre- 
vail. "We  are  of  the  opinion  that  sec.  2353  contains  a  pro- 
vision which  manifests  such  contrary  legislative  intention. 
It  reads  thus :  "  No  marriage  shall  be  declared  a  nullity  on 
the  ground  that  one  of  the  parties  wns  under  the  age  of 
legal  consent,  if  it  shall  appear  that  the  parties,  after  they 
had  attained  such  age,  had,  for  any  time,  freely  cohabited 
together  as  husband  and  wife."  This  provision  is  in  jpa/ri 
mcUeria  with  sec.  2350,  and  they  must  be  construed  to- 
gether. 

If  voluntary  cohabitation  hefore  the  age  of  consent  de- 
feats an  action  for  the  annulment  of  a  marriage  under  sec. 
2350,  there  is  no  necessity  for  the  provision  in  sec.  2353  that 
such  cohabitation  after  the  age  of  consent  is  reached  shall 
have  that  effect.  In  that  case  it  would  be  entirely  superfluous. 
But  if  the  qualifying  words  in  sec.  2350  be  held  to  relate  only 
to  actions  to  annul  marriages  to  which  consent  has  been 
obtained  by  force  or  fraud,  both  sections  are  operative. 
We  must  assume  the  legislature  intended  that  both  should 
be  operative,  else  both  would  not  have  been  enacted.  This 
is  too  plain  an  evidence  of  legislative  intention  to  be  disre- 
garded. 
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The  same  construction  was  given  to  the  above  statutes  by 
the  justices  of  this  court  in  circuit  court  rule  XXIX,  adopted 
in  1879.  It  contains  the  following  provisions :  "  Where  an 
action  is  brought  to  declare  a  marriage  a  nullity  on  the 
ground  that  the  plaintiflf  was  under  the  age  of  legal  consent, 
the  complaint  must  allege  that  the  plaintiff  has  not  yet  at- 
tained such  age,  or  that  the  parties  have  not  voluntarily  co- 
habited together  as  husband  and  wife  after  tKe  plaintiff  has 
attained  the  age  of  legal  consent.  If  such  action  be  brought 
on  the  ground  that  the  consent  of  the  plaintiff  was  obtained 
by  force  or  fraud,  the  complaint  must  allege  that  the  parties 
have  not  voluntarily  cohabited  together  since  the  discovery 
of  the  fraud."  For  the  reasons  above  suggested  we  must 
hold  that  voluntary  cohabitation  of  the  parties  before  the 
age  of  legal  consent  is  reached  does  not  defeat  an  action  for 
the  annulment  of  a  marriage  on  the  ground  of  want  of  age 
to  assent  thereto. 

The  view  we  have  taken  of  this  branch  of  the  case  renders 
it  unnecessary  to  determine  here  the  meaning  of  the  term 
"  voluntary  cohabitation  "  as  the  same  is  used  in  the  statutes 
above  cited,  which  was  discussed  by  counsel  in  argument. 

2.  Sec.  2329,  K.  S.,  provides  that  "  every  male  person 
who  shall  have  attained  the  full  age  of  eighteen  years,  and 
every  female  who  shall  have  attained  the  full  age  of  fifteen 
years,  shall  be  capable  in  law  of  contracting  marriage,  if  other- 
wise competent."  We  have  no  statute  which  expressly  pro- 
vides that  persons  under  the  ages  respectively  named  shall 
be  incapable  of  contracting  marriage.  Because  of  the  omis- 
sion of  such  prohibition  in  the  statute,  counsel  for  defendant 
has  submitted  an  argument  in  support  of  the  proposition 
that  valid  and  binding  marriages  may  still  be  contracted  by 
persons  who  have  reached  the  common-law  ages  of  consent 
(which  is  understood  to  be  fourteen  years  for  males  and 
twelve  years  for  females),  although  they  have  not  reached 
the  respective  ages  speciJBed  in  the  statute.    The  argument 
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is  ingenious,  and  the  position  is  not  unsupported  by  author- 
ity ;  but  we  think  the  weight  of  authority,  as  well  as  the 
better  reason,  is  against  it.  People  v^  Slacks  15  Mich.  193, 
holds  that  the  common-law  rule  as  to  the  ages  of  consent  is 
abrogated  by  a  statute  like  our  sec.  2329.  Judge  Cooley 
deUvered  the  opinion  of  the  court,  and  the  case  is  an  in- 
structive one.  Other  cases  to  the  same  effect  are  cited  in 
the  brief  of  counsel  for  plaintiff. 

3.  Lastly,  counsel  for  defendant  maintains  that  if  the 
right  to  an  annulment  of  this  marriage  for  want  of  age  ex- 
ists, the  plaintiff  cannot  be  heard  to  assert  such  right  until 
he  reaches  the  statutory  age  of  consent,  to  wit,  eighteen 
years.  Some  such  rule  may  have  prevailed  in  early  times, 
but  the  later  authorities  seem  to  reject  it,  we  think  for  suf- 
ficient reasons.  Tyler,  in  his  treatise  on  Infancy  and  Cov- 
erture, says :  "  The  better  opinion  now  is  that  parties  mar- 
rying before  the  age  of  consent  may  dissent  to  the  marriage 
within  nonage,  and  thus  avoid  it  in  iotoP    Page  126. 

This  marriage  is  not  an  absolute  nullity.  It  is  only  an- 
nulled from  such  time  as  shall  be  fixed  \y^  the  judgment  of 
the  court.  Sec.  2350.  That  time  may,  and  in  many  con- 
tingencies should,  be  fixed  at  a  later  date  than  that  of  the 
marriage.  During  the  time  intervening  the  marriage  is 
valid.  It  is,  so  to  speak,  a  marriage  on  condition  subse- 
quent, the  condition  being  its  disaffirmance  by  a  party 
thereto  and  annulment  thereof  by  the  court  from  the  time 
named.  If  the  plaintiff  had  capacity  to  become  a  party  to 
such  imperfect  and  inchoate  or  conditional  marriage,  he 
should  have  capacity  to  disaffirm  it  any  time  thereafter,  be- 
fore it  has  ripened  into  an  absolute  marriage,  by  invoking 
the  authority  of  the  court  to  annul  it  under  the  statute. 
Xo  good  reason  is  perceived  why  the  parties  should  be  com- 
pelled to  remain  in  so  unfortunate  a  position  until  the 
plaintiff  becomes  eighteen  years  of  age.  Again,  rule  XXIX, 
Vol.  77— 41 
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above  cited,  recognizes  the  plaintiflfs  capacity  to  maintain 
the  action  before  he  reaches  that  age,  by  prescribing  what 
the  complaint  shall  contain  if  the  action  is  thus  brought 
We  must  hold,  therefore,  that  the  plaintiff  may  may  main- 
tain this  action,  although  he  has  not  reached  the  age  of 
legal  consent. 

Upon  the  whole  case  our  conclusion  is  that  the  court 
properly  overruled  the  demurrer  to  the  complaint. 

lU.  The  defendant  has  submitted  a  motion  that  the 
plaintiff  be  required  to  pay  her  a  reasonable  sum  for  her 
expenses  of  the  action  in  this  court.  The  motion  was  based 
upon  letters  addressed  by  plaintiff  to  defendant  since  the 
marriage,  and  upon  affidavits,  and  was  resisted  by  counter- 
affidavits.  The  contents  of  these  need  not  be  here  stated 
any  further  than  to  say  they  show  the  plaintiff  has  no  pe- 
cuniary means  and  no  capacity  to  earn  money ;  that  his 
father  is  a  man  of  some  wealth,  and  advised  the  commence- 
ment of  this  suit,  and  aided  in  its  prosecution  by  retaining 
counsel  for  his  son,  and  that  defendant's  father  is  not  able 
to  bear  the  expenses  of  the  litigation.  In  view  of  these  cir- 
cumstances, and  of  all  the  circumstances  in  the  case  so  &r 
as  we  know  them,  we  have  reached  the  conclusion,  although 
not  without  some  doubt  and  hesitation,  that  the  plaintiff 
should  be  required  to  bear  some  reasonable  portion  of  the 
defendant's  expenses  of  the  litigation  in  this  court.  But  no 
very  large  sum  can  properly  be  allowed.  We  have  con- 
cluded to  fix  it  at  $100.  The  decision  of  this  court  on  the 
demurrer  settles  the  law  of  the  case  in  several  important 
particulars,  and  we  see  no  good  reason  why  the  case  should 
hereafter  be  long  protracted  or  very  expensive.  The  plaint- 
iff's father  is  of  ample  pecuniary  ability,  and  is  to  some  ex- 
tent responsible  for  this  suit.  Although  under  no  legal 
obligation  to  advance  the  money  required,  we  think  plaint- 
iff's guardian  may  reasonably  expect  that  he  will  do  so.  In 
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this  matter  this  court  exercises  its  discretion,  without  as- 
suming to  interfere  with  the  discretion  of  any  other  court 
on  similar  applications. 

JSy  the  Court, —  The  motion  for  suit  money  is  granted, 
and  an  order  therefor  will  be  entered,  as  a^ove  indicated, 
giving  the  plaintiff  twenty  days  from  the  entry  of  the  order 
in  which  to  comply  therewith.  The  order  of  the  superior 
court  overruling  the  demurrer  to  the  complaint  is  affirmed, 
without  costs. 


Minaghan,  Plaintiff  in  error,  vs.  Thb  State,  Defendant  in 

error. 

October  IS --October  U,  1890. 

Assault  with  intent  to  kill:  Charivari :  Evidence  of  custom. 

The  plaintiff  in  error,  who  had  just  been  married,  fired  into,  and 
-wounded  one  of,  a  charivari  party  which,  for  the  third  time,  had 
assembled  in  front  of  his  house  and  was  serenading  him  with  the 
firing  of  guns,  blowing  of  horns,  beating  upon  pans,  eta  Upon 
his  trial  for  an  assault  with  intent  to  kill,  witnesses  for  the  state 
were  allowed  to  testify  that  it  was  customary  in  that  neighborhood 
to  give  a  newly  married  couple  a  charivari  imless  there  had  been  a 
public  wedding  to  which  all  the  people  of  the  neighborhood  were 
invited.    Held,  error. 

ERROR  to  the  Circuit  Court  for  Outdga/mie  County. 

The  following  statement  of  the  case  was  prepared  by- 
Mr.  Justice  Cassoday: 

The  information  charges  the  plaintiff  in  error  with  wil- 
fully and  feloniously  assaulting  and  shooting  John  Higgins, 
with  intent  to  kill  and  murder  him,  June  25, 1887.  To  that 
charge  the  accused  pleaded  "  not  guilty." 

In  charging  the  jury,  the  learned  trial  judge  stated,  in 
effect,  that  the  testimony  on  the  part  of  the  state  tended 
to  establish  that  the  defendant  was  a  farmer,  and  had  for 
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twenty  years  and  upwards  lived  in  the  town  of  Chilton, 
Calumet  county ;  that  he  was  married  about  twenty  years 
before,  and  by  his  first  wife  had  several  children,  some  of 
whom  were  quite  young,  and  others  partially  grown  up; 
that  in  1885  his  first  wife  died ;  that  June  14, 1887,  he  mar- 
ried another  woman,  and  took  her  to  his  home ;  that  on 
Saturday  evening,  about  9  or  10  o'clock,  June  18, 1887,  a 
company  of  young  men  of  the  neighborhood,  to  the  number 
of  fifteen  or  more,  went  into  the  road  beside  the  defend- 
ant's house,  with  guns,  cow-bells,  sap-pans,  saws,  and  vari- 
ous other  things ;  that  they  sent  one  of  their  number  to  the 
door  of  the  defendant's  house,  and  asked  him  for  five  or  ten 
dollars  to  invest  in  beer  or  other  refreshments ;  that  the 
messenger  went  to  the  door,  and  informed  the  defendant, 
in  substance,  that  the  boys  were  in  the  road,  and  wanted 
five  or  ten  dollars  for  refreshments,  and  would  not  give 
him  a  charivari  if  he  advanced  the  money ;  that  he  refused 
to  give  them  anything,  and  ordered  them  away ;  that  the 
company  then  serenaded  him  for  some  time  with  gunshots, 
by  blowing  horns,  beating  on  pans  and  fences,  and  perhaps 
with  other  noises;  that  on  Wednesday  evening,  June  22, 
1887,  most  of  the  party  returned,  and  went  through  similar 
performances  for  some  one  or  two  or  more  hours ;  that  on 
Saturday  evening,  June  25,  1887,  about  the  same  parties 
again  assembled  near  the  defendant's  house,  in  the  road, 
and  for  some  time  proceeded  to  fire  guns,  beat  on  pans, 
blow  with  horns,  etc. ;  that  after  a  season  the  defendant 
fired  into  the  assembly  of  people  there  collected,  at  first 
with  fine  shot  from  a  gun,  and  then  in  a  moment  after  with 
ball  from  a  gun  or  pistol ;  that  some  seven  or  eight  of  the 
people  there  assembled  were  wounded  by  the  shot,  and  the 
complainant,  John  Higgins,  with  the  ball  fired;  that  the 
testimony  on  the  part  of  the  defense  was  substantiallj  to 
the  same  eflfect,  with  the  exception  that  it  tended  to  prove 
that  the  conduct  of  those  assembled  was  of  a  more  aggra- 
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vated  character  in  several  respects  than  represented  by  the 
testimony  on  the  part  of  the  state ;  that  such  testimony 
tended  to  prove  that  on  the  first  night  $15  was  demanded 
of  the  defendant  by  the  company,  with  threats  that,  if  he 
did  not  advance  them  that  amount,  they  would  come  in 
the  future  and  demand  more  money ;  that  they  called  the 
defendant  vile  and  indecent  names;  that  they  threw  a 
heavy  missile  against  his  house  on  one  or  more  of  the  even- 
ings ;  that  they  used  obscene  language  to  him  in  the  hear- 
ing of  his  family ;  that  they  fired  guns  so  that  it  appeared 
as  if  a  battle  was  going  on^;  that  they  called  out  to  each 
other  to  load  with  balls  and  shoot  the  defendant;  that 
they  pulled  up  his  hitching  post  and  broke  his  fence  on  one 
occasion ;  that  on  the  second  evening  they  cut  an  obscene 
figure  on  one  of  his  gateposts ;  that,  after  his  premises  had 
been  visited  the  second  time  by  said  parties,  the  defendant 
purchased  powder  and  shot;  that  on  the  first  and  third 
evenings  he  went  out  near  to  the  assembly  to  see  if  he  could 
identify  any  of  them,  and  could  not  do  so ;  that  the  defend- 
ant's wife  and  small  children,  or  child,  were  in  great  fear 
and  terror,  so  much  so  that  his  wife  has  ever  since  had  her 
nerves  aflfected,  and  his  youngest  child  was  so  alarmed  that 
for  some  days  or  weeks  she  would  wake  up  in  the  night, 
and  scream  with  fright  occasioned  by  those  disturbances ; 
that  finally,  on  the  last  night  they  were  there,  the  defend- 
ant went  to  a  neighbor,  and  borrowed  a  double-barreled 
gun,  having  one  barrel  charged  with  powder  and  shot,  and 
the  other  with  powder  and  ball,  as  that  barrel  was  for  balls 
and  did  not  carry  shot  without  injury;  that,  when  about 
150  feet  from  the  assembly,  he  fired  the  barrel  charged 
with  powder  and  shot  in  the  direction  of  them ;  that  they 
did  not  appear  to  mind  that,  and  so,  in  a  short  time  there- 
after, he  fired  the  barrel  charged  with  powder  and  ball  in 
the  direction  of  the  crowd,  and  on  both  occasions  fired  low, 
so  that,  if  any  one  was  hurt,  serious  injury  would  not  be 
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inflicted ;  that  he  had  no  intention  of  killing  any  one,  and 
he  avers  and  says  he  only  tried  to  scare  them  away,  to  pro- 
tect his  wife  and  child  from  the  danger  they  were  in  and 
from  the  fear  they  were  suffering;  that  there  is  no  proof 
or  claim  that  the  defendant,  at  the  time  of  discharging  his 
gun,  or  at  all  on  that  last  night,  had  ordered  the  said  Hig- 
gins,  or  those  with  him,  to  go  away  from  his  premises,  or 
to  desist  from  making  the  noise  which  they  were  engaged 
in  making. 

At  the  close  of  the  trial  the  jury  returned  a  verdict  of 
guilty  of  an  assault  merely.  Upon  that  verdict  the  court 
entered  judgment  fining  the  defendant  $10  and  $371.20 
costs.  To  review  that  judgment  the  defendant  has  sued 
out  this  writ  of  error. 

For  the  plaintiflf  in  error  there  was  a  brief  by  If  ash  d 
JPTash,  and  oral  argument  by  Z.  J.  If  ash.  As  to  the  inad- 
missibility of  the  evidence  relating  to  an  unlawful  custom, 
they  cited  Hawkins  v.  State,  50  Am.  Eep.  129 ;  Seagar  v, 
Sligerland,  2  Caines,  219;  Banhus  v.  State,  4  Ind.  114; 
Lawson,  Usages,  61,  62,  460,  461. 

For  the  defendant  in  error  there  was  a  brief  by  the 
Attorney  Genial  and  Z.  JS^.  lyase,  Assistant  Attorney  Gren- 
eral,  and  the  cause  was  argued  orally  by  the  Attorney  Gefi- 
4ral  and  «/".  JE.  MbMuUen. 

Cassoday,  J.  A  civil  action  involving  the  same  facts  was 
before  us  at  the  last  term.  Higgins  v.  Minagha^;  76  "Wis. 
298.  The  accused  owned  the  land  on  both  sides  of  the  road 
in  front  of  and  in  the  immediate  vicinity  of  his  house.  The 
several  persons  who  assembled  in  front  of  that  house  on  the 
three  occasions  named  had  the  legal  right  to  use  that  road 
for  travel,  but  for  no  other  purpose,  especially  after  being 
notified  by  the  accused  to  leave  the  premises,  as  they  con- 
fessedly were  on  the  first  night  they  appeared.  The  dem- 
onstration made  in  frpnt  of  the  house  on  each  of  the  evenings 
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named,  was  confessedly  an  assault  upon  the  accused  and 
the  several  members  of  his  family.  The  statute* expressly 
declares,  in  effect,  that  any  person  who  shall  make  any  in- 
excusable or  unjustifiable  assault  upon  another,  or  who  shall 
use,  in  reference  to  and  in  the  presence  of  any  member  of 
his  family,  abusive  or  obscene  language,  intended  or  nat- 
urally tending  to  provoke  an  assault  or  any  breach  of  the 
peace,  shall  be  punished  by  imprisonment  in  the  county  jail, 
etc.  Sec.  4398,  S.  &  B.  Ann.  Stats.  The  statute  also  pro- 
vides, in  effect,  that  any  three  or  more  persons  who  shall 
assemble  in  a  violent  or  tumultuous  manner  to  do  an  unlaw- 
ful act,  or,  being  together,  shall  make  any  attempt  or  motion 
towards  doing  a  Icmfiil  or  an  unlawful  act,  m  a  violent^ 
vmlcmfvl^  or  tumvltuovs  mannery  to  the  terror  or  disturb- 
ance of  others,  shall  be  deemed  an  unlawful  assembly ;  and, 
if  they  commit  such  acts  in  the  manner  and  with  the  effect 
aforesaid,  they  shall  be  deemed  guilty  of  a  riot,  and  pun- 
ished as  prescribed.  Sec.  4511,  R  S.  The  statute  also  pro- 
vides, in  effect,  that  any  person  who  shall,  either  vet^bally 
or  by  any  written  or  printed  communication,  maliciously 
threaten  to  do  any  injury  to  the  person  or  property  of  an- 
other, with  intent  thereby  to  extort  money,  or  with  intent 
to  compel  the  person  so  threatened  to  do  any  act  against 
his  will,  or  omit  to  do  any  lawful  act,  shall  be  punished  by 
imprisonment  in  the  state  prison,  etc.  Sec.  4380,  S.  &  B. 
Ann.  Stats.  Such  are  some  of  the  offenses  which  the  assail- 
ants of  the  accused  confessedly  committed  on  the  several 
nights  of  June  18,  22,  and  25, 1887.  Of  course  the  perpe- 
trators of  those  offenses  were  not  on  trial  in  this  action; 
and  we  are  not  sitting  in  judgment  on  their  conduct  in  the 
premises,  except  in  so  far  as  the  same  may  be  regarded  as 
a  provocation,  excuse,  or  justification  of  the  offense  for 
which  the  accused  was  tried  in  the  case  at  bar.  These  pro- 
visions of  the  statutes,  in  connection  with  the  foregoing 
statement  of  facts,  wiU  serve  to  make  more  manifest  some 
of  the  errors  relied  upon  for  a  reversal 
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The  prosecution  was  allowed  to  prove,  in  effect,  by  the 
first  witness  sworn  in  the  case,  and  against  timely  objec- 
tions on  the  part  of  the  accused,  that  it  had  been  the  cus- 
tom in  that  part  of  the  country,  upon  the  marriage  of  any 
persons  who  failed  to  have  a  pubUc  wedding,  and  invite  in 
all  the  people  of  the  neighborhood,  and  treat  them  to  beer, 
something  to  eat,  and  so  on,  to  give  them  a  charivari.  This 
was  followed  by  the  testimony  of  at  least  two  witnesses  on 
the  part  of  the  state,  taken  under  timely  objections,  to  the 
effect  that  such  custom  existed  in  that  part  of  the  country. 
Such  evidence  was  peculiarly  calculated  to  influence  the 
jury.  Assuming  that  such  custom  furnished  some  excuse 
for  assembling  near  the  house  of  the  accused  in  the  first 
instance,  which  is  very  doubtful,  yet  it  furnishes  no  excuse 
for  remaining  and  conducting  themselves  in  the  way  they 
did  for  hours  after  it  is  conceded  they  were  ordered  to  leave 
the  premises,  nor  for  their  returning  on  the  two  subsequent 
evenings.  The  accused  had  the  legal  right  to  get  married 
in  a  private  way,  without  treating  or  feasting  any  one;  and, 
assuming  that  he  did,  yet  it  furnished  no  excuse  for  extort- 
ing money  or  assaulting  the  accused  and  his  family  in  the 
manner  conceded,  much  less  in  the  manner  testified  to  on 
the  part  of  the  accused.  If  it  is  not  an  established  maxim, 
it  ought  to  be,  that  no  one  can  escape  the  punishment  of 
the  law  by  proving  a  custom  contrary  to  law.  It  is  for  the 
good  name  of  that  community,  and  the  honor  of  our  com- 
monwealth, that  the  laws  prescribed  by  rightful  authority 
shall  be  maintained  in  their  integrity ;  and  every  true  citi- 
zen should  be  interested  in  maintaining  the  same,  any  par- 
ticular custom  to  the  contrary  notwithstanding. 

There  are  other  errors  in  the  record,  but,  in  view  of  what 
has  been  said,  they  are  not  likely  to  be  repeated,  and  hence 
need  not  be  here  considered. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 
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EiNDSKOPF,  Eespondent,  vs.  Myers,  Appellant. 
October  S  —  October  14, 1890. 

Debtor  and  creditor:  FravdvXent  conveyance:  Evidence:  Opinions:  Be- 
versa!  of  judgment 

The  question  being  whether  a  sale  of  chattels  was  fraudulent  as  to  the 
vendbr's  creditors,  the  opinion  of  a  witness  who  was  present  and 
assisted  in  making  the  sale,  as  to  the  honesty  or  dishonesty  of  the 
transaction,  is  inadmissible ;  and  the  admission  of  such  opinion  is 
a  material  error,  even  though  all  the  facts  relating  to  the  sale  were 
before  the  jury. 

APPEAL  from  the  Circuit  Court  for  Wood  County. 

Action  for  the  wrongful  conversion  of  chattels.  The 
facts  will  suflBciently  appear  from  the  opinion.  The  de- 
fendant appeals  from  a  judgment  in  favor  of  the  plaintiff. 

James  G^Neill^  attorney,  and  F.  C.  WinMer^  of  counsel, 
for  the  appellant,  argued,  among  other  things,  that  a  witness 
cannot  testify  as  to  the  intentions  of  another,  but  must 
speak  from  facts  within  his  own  knowledge,  and  not  the 
inferences  that  he  may  draw  from  the  facts  or  circumstances 
known  to  him.  Bump,  Fraud.  Conv.  553 ;  Peahe  v.  Stout,  8 
Ala.  647.  The  debtor  may  testify  as  to  his  own  intent. 
Forbes  v.  Waller^  25  N.  Y.  430.  And  the  purchaser  as  to 
his  own  intent.  Bedell  v.  Chase,  34  N.  Y.  386.  But  the 
opinions  of  parties  are  of  very  little  weight,  and  entitled 
to  little  consideration.    Work  v.  Ellis,  50  Barb.  612. 

R.  J.  MacBride,  for  the  respondent. 

Taylor,  J.  This  action  was  brought  to  recover  the  value 
of  a  stock  of  goods  which  tiie  plaintiff  claimed  to  have  pur- 
chased of  one  Hyman  Nathan.  The  defendant,  as  sheriff, 
had  seized  the  goods  upon  attachments  issued  by  the  cred- 
itors of  Hyman  Nathan,  and  the  defense  set  up  by  the  sher- 
iff was  a  justification  under  such  attachments,  alleging  that 
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the  sale  of  said  stock  of  goods,  claimed  to  have  been  made 
by  Nathan  to  the  plaintiff,  was  fraudulent  and  void  as  to 
Nathan's  creditors. 

Several  actions  have  grown  out  of  this  transaction  be- 
tween Rindskopf  and  Nathan.  One  case  came  before  this 
court,  and  is  reported  in  71  Wis.  639.  The  present  case, 
it  seems,  has  been  twice  tried,  resulting  in  a  verdict  for 
the  plaintiff  on  both  trials ;  but  the  circuit  judge  before 
whom  the  action  was  first  tried  set  aside  the  verdict  for  the 
plaintiff  and  granted  a  new  trial.  On  the  second  trial  the 
plaintiff  has  again  obtained  a  verdict,  after  a  strongly  con- 
tested defense  made  by  eminent  coxmseL  StiU,  after  look- 
ing into  the  evidence  in  the  case,  we  are  impressed  with  the 
idea  that  the  sale  was  a  suspicious  one,  and  that  the  evi- 
dence is  not  so  strongly  in  favor  of  the  verdict  found  by  the 
jury  as  would  justify  this  court  in  affirming  the  judgment 
if  any  errors  were  committed  on  the  trial  which  might  tend 
to  prejudice  the  rights  of  the  appellant.  Without  further 
considering  the  merits  of  the  plaintiff's  case,  or  of  the  de- 
fense of  the  defendant,  we  shall  proceed  to  the  considerar 
tion  of  the  exceptions  taken  to  certain  evidence  admitted 
on  behalf  of  the  plaintiff  against  the  objection  of  the  de- 
fendant, and  as  we  have  come  to  the  conclusion  that  the 
judgment  under  the  circumstances  of  this  case,  because  of 
the  error  in  admitting  such  evidence,  must  be  reversed,  we 
shall  not  pass  upon  many  other  points  in  the  case  which 
have  been  very  ably  discussed  in  this  court  by  the  learned 
counsel  for  the  respective  parties. 

Louis  Rindskopf,  a  brother  of  the  plaintiff,  who,  as  the 
evidence  tends  to  show,  negotiated  the  sale  from  Nathan  to 
the  plaintiff,  and  who,  it  seems,  furnished  all  the  money 
that  was  claimed  to  have  been  paid  to  Nathan  for  the  stock 
of  goods,  was  a  witness  on  behalf  of  the  plaintiff.  His  tes- 
timony was  taken  by  deposition,  and  among  the  interroga- 
tories put  to  such  witness  were  the  following:  "Question. 
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Did  you  know,  or  did  you  have  any  reason  to  believe,  that 
in  this  transaction  between  your  brother,  EUas  Rindakopf^ 
and  Hyman  Nathan,  on  the  sale  of  the  stock  of  goods  at 
Neillsville,  of  any  intent,  either  on  the  part  of  your  brother, 
Elias^  or  on  the  part  of  Hyman  Nathan,  to  cheat,  hinder, 
or  defraud  the  creditors  of  Hyman  Nathan,  or  any  or  either 
of  them?  Q.  Was  the  transaction,  so  far  as  you  know,  a 
straight,  honest  business  transaction  between  your  brother, 
^Z^'tw,  and  Hyman  Nathan?"  These  questions  were  ob- 
jected to  by  the  defendant  as  incompetent.  The  court  over- 
ruled the  objections,  and  the  witness  answered  the  first 
question,  "I  did  not;"  and  the  second,  "  I  have  considered 
it  as  such.    I  wouldn't  have  given  him  the  money." 

Considering  the  relations  of  the  witness,  Louis  Eindskopf  , 
to  this  transaction  between  Nathan  and  the  plaintiff,  the 
fact  that  Louis  was  present,  and  the  active  agent  of  both 
parties,  and  knew  aU  that  took  place  in  regard  to  the  nego- 
tiations and  sale,  and  furnished  most,  if  not  all,  the  money 
which  it  is  claimed  was  paid  by  the  plaintiff  to  Nathan  for 
the  stock  of  goods,  it  appears  to  us  that  it  was  clearly  error 
to  permit  him  to  testify  in  a  general  way  that  the  trade 
was  in  his  opinion  a  fair  and  honest  business  transaction. 
The  questions  called  for  the  opinion  of  the  witness  upon  the 
whole  transaction,  as  to  its  honesty  or  dishonesty.  We 
think  the  honesty  or  dishonesty  of  a  sale  and  purchase  of 
goods,  when  the  sale  is  attacked  as  fraudulent  as  to  the 
creditors  of  the  vendor,  is  pre-eminently  a  question  of  fact 
to  be  found  by  the  court  or  jury  trying  the  case.  It  is  in 
no  way  a  question  for  experts,  and  cannot  be  established 
by  the  opinion  of  the  witnesses  who  were  present  and 
assisted  in  making  the  sale.  What  the  witness'  opinion  is 
based  on  is  not  disclosed  by  the  testimony,  and  it  may  have 
been  based  upon  facts  which,  if  disclosed  to  the  court  or 
jury,  would  have  led  to  an  entirely  different  opinion  on  the 
part  of  the  jury  or  court. 


Digitized  byVjOOQlC 


652         SUPREME  COUET  OF  WISCONSIN.         Yol. 

Rindskopf  y&  Myers. 

It  seems  to  us  that  the  questions  were  clearly  objection- 
able, as  calling  for  the  opinion  of  the  witness  upon  a  vital 
point  in  the  plaintiiFs  case,  and  in  regard  to  a  matter  which 
does  not  call  for  expert  testimony.  Kelley  v.  Fond  du  LaCj 
31  Wis.  179;  Mellor  v.  Utica^  48  Wis.  457,  and  cases  cited 
in  the  opinion  on  pages  459, 460 ;  Conner  v.  Sta/nley^  67  CaL 
315;  Blaut  v.  Gabler,  8  Daly,  48;  Walker  v.  Walkers  E£r, 
34  Ala.  469. 

But  it  is  urged  that,  although  the  questions  and  answers 
were  strictly  incompetent,  still  the  judgment  ought  not  to  be 
reversed  for  that  cause.  It  is  said  that  the  jury  were  pos- 
sessed of  all  the  facts  in  the  case  as  disclosed  by  a  thorough 
examination  of  this  witness  as  to  all  that  took  place  at  the 
time  of  this  sale,  and  of  all  the  knowledge  that  the  witness 
had  in  regard  to  it,  and  so  they  could  tell  whether  his  opin- 
ion in  regard  to  the  sale  was  sound  or  otherwise,  and  that 
consequently  the  defendant  could  not  be  prejudiced  by  per- 
mitting the  witness  to  declare  his  opinion  of  the  matter 
under  oath  as  a  witness  in  the  case.  We  are  not  aware 
that  this  argument  has  ever  been  allowed  to  prevail  to  cure 
an  error  of  this  nature.  Neither  this  court  nor  any  other 
court  is  able  to  say  that  the  opinion  of  this  witness,  given 
to  the  jury  under  the  sanction  of  an  oath,  did  not  weigh 
with  them  in  coming  to  a  conclusion  that  the  transaction 
was  an  honest  one,  so  far  as  the  plaintiff  was  concerned. 
This  is  not  the  case  of  admitting  evidence  which  is  irrel- 
evant and  immaterial,  and  when  the  testimony  has  no  real 
probative  force  in  proving  or  disproving  the  issues  in  the 
case,  and  so  may  be  disregarded  by  the  appellate  court 
when  the  verdict  of  the  jury  is  supported  by  the  other  evi- 
dence in  the  case.  The  questions  in  this  case  are  directed 
to  the  vital  point  in  issue,  and  the  court  having  decided 
that  the  witness  might  give  his  opinion  on  that  point,  the 
jury  would  necessarily  understand  that  such  opinion  was 
competent  evidence  to  establish  the  truth  or  falsity  of  the 
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claim  of  the  defendant  that  the  sale  was  a  fraudulent  one. 
The  court  having  committed  an  error  in  allowing  this  evi- 
dence to  be  given  on  the  part  of  the  plaintiff,  the  judgment 
must  be  reversed  for  that  cause. 

£y  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 


Shbalt  and  others,  Eespondents,  vs.  The  Ohioago,  Madi- 
son &  Northern  Railroad  Company,  Appellant. 

October  U  —  November  5, 1890, 

BaUroada:  Eminent  domain:  Changing  grade  of  street:  Measure  of 

damages. 

In  order  to  restore  to  its  former  usefuhiess  a  street  crossed  by  its  track, 
the  defendant  railroad  company  lowered  the  grade  of  such  street, 
digging  and  removing  the  earth  in  front  of  plaintiffs'  lot  Held, 
that  although  no  part  of  such  lot  was  taken  for  the  right  of  way  of 
the  railroad,  the  company  must  make  full  compensation  for  the  in- 
jury to  the  lot,  including  the  depreciation  in  value  resulting  from 
the  operation  of  the  railroad  in  proximity  thereto. 

APPEAL  from  the  Circuit  Court  for  Dcme  County. 

Proceedings  for  the  condemnation  of  land  taken  by  the 
defendant  railroad  company.  A  former  appeal  is  reported 
in  72  Wis.  471.  Upon  an  appeal  from  the  award  of  the 
commissioners  the  trial  in  the  circuit  court  resulted  in  a 
verdict  as  follows:  "  (1)  What  was  the  fair  market  value,  at 
the  time  it  was  taken,  of  the  earth  and  material  which  was 
taken  from  the  part  of  the  plaintiffs'  lot  in  Main  street  in 
order  to  restore  the  street  to  such  condition  as  that  its 
usefulness  should  not  be  materially  impaired?  Answer. 
$56.25.  (2)  What  amount  of  damage  to  plaintiffs'  lot  was 
occasioned  by  cutting  down  and  restoring  the  street  in 
front  of  the  same,  and  by  constructing  and  operating  the 
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railroad  where  the  same  was  and  is  now  built?  A.  $2,000; 
interest,  $91  —  total,  $2,091.  (3)  What  part  of  said  dam- 
age was  occasioned  by  cutting  down  the  street?  A.  $1,750; 
interest,  $79.625 — total,  $1,829,625.  (4)  What  part  of  a^d 
damage  was  occasioned  by  the  operation  of  the  railroad? 
A.  $250;  interest,  $11,375  —  total,  $261,375."  Upon  this 
verdict,  judgment  for  the  whole  amount  thereof,  to  wit, 
$2,147.25,  with  costs,  was  entered  in  favor  of  the  plaintiffs. 
The  defendant  appeals.    * 

B.  J.  StevenSy  for  the  appellant,  contended  that  the  trial 
court  erred  in  giving  judgment  for  the  damages  occasioned 
by  the  operation  of  the  railroad.  The  rule  of  damages  ap- 
plicable to  a  permanent  taking  of  land,  whereby  title  passes 
to  the  company,  should  not  be  applied  to  a  temporary  tsk- 
ing  whereby  no  title  passes  and  no  continuing  possession  is 
given,  and  which  is  not  taken  for  the  purpose  of  "  operat- 
ing the  proposed  railroad"  (sec.  1846,  R.  S.),  but  ia  taken 
for  the  purpose  of  "  restoring  a  public  street  to  its  former 
state,  or  to  such  condition  as  that  its  usefulness"  (as  a 
street)  "  shall  not  be  materially  impaired,"  and  which  street, 
as  changed,  is  to  be  held  "  by  the  same  tenure  by  which  the 
adjacent  parts  thereof  are  held  "  (sec.  1836).  Had  the  rail- 
road been  constructed  across  Main  street,  where  it  now  is, 
on  grade^  instead  of  below  grade,  there  would  have  been  no 
liability  for  the  incidental,  remote  damages  resulting  from 
the  operation  of  the  road.  Ildss  v.  M,  cfe  L.  W.  B.  Co, 
69  Wis.  555;  Trustees  v.  M.  <&  L.  W.  E.  Co.  77  id. 
158.  But  the  injuries  for  which  damages  are  sought  are 
no  greater  or  different  from  the  fact  that  the  road  passes 
below  grade.  Had  the  city  lowered  the  grade,  as  it  might 
have  done  {Slatten  v.  D.  M.  V.  B.  Co.  29  Iowa,  155-6; 
Murphy  V.  Chicago,  29  HI.  279,  287;  Jamestown  v.  (7.,  jB.  d 
^\  B.  Co.  69  Wis.  648;  Oconto  v.  C.  cfe  iT.  W.  B.  Co.  44  id. 
231),  it  would  not  have,  been  liable  for  these  damages.  And 
if  the  city  had  lowered  the  grade  and  paid  the  damages  for 
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whicli  it  was  liable,  there  could  be  no  additional  recovery 
against  the  company.  The  liability  of  the  company  is  no 
greater  than  that  of  the  city.  OUoAjoa^  0.  G.  &  C.  G.  R. 
Go,  V,  Larserij  2  Law  Eep.  Ann.  61,  and  cases  cited ;  Rail' 
road  V.  Bingham^  87  Tenn.  522 ;  WUdon  v.  JSF.  Y.  G.  &  H. 
R,  R.  Go:^  K  Y.  Supp.  65;  Egerer  'o.  JST.  T.  G.-  <&  H.  R. 
R,  Go.  id.  69;  In  re  New  York  E.  R.  Go.  36  Hun,  427; 
S.  G.  41  id.  502;  Parrot  v.  G,  H.  &  D.  R.  Go.  10  Ohio  St. 
624;  Penn.,  S.  V.  R.  Go.  v.  Walsh,  124  Pa.  St.  544;  Penn. 
R.  Go.  V.  Zippincotty  116  id.  472;  New  GasUe  d&  P.  R.  Go. 
V.  McGhemey,  85  id.  522. 

For  the  respondent  Bibhs  there  was  a  brief  by  Olin  & 
JBuUer;  and  for  the  other  respondents  there  was  a  brief  by 
Lamfib  (&  Jones;  and  the  cause  was  argued  orally  by  P^  J 
Lamb  and  J.  M.  Olin. 

Cole,  C.  J.  The  nature  of  this  action  will  be  learned  by 
reference  to  72  Wis.  471,  where  the  case,  on  a  former  ap- 
peal, is  reported.  The  cause  now  comes  to  this  court  on 
the  question  as  to  what  is  the  proper  rule  of  damages  ap- 
plicable on  the  admitted  facts.  This  court  has  often  affirmed 
the  rule  that  the  owner  whose  lands  are  taken  for  the  use 
of  a  railway  is  entitled  to  receive  the  actual  value  of  the 
land  taken,  and  such  other  damages  as  he  might  sustain  to 
other  adjoining  property  which  is  directly  attributable  to 
the  construction,  maintenance,  and  operation  of  the  railway 
across  his  land  as  located.  This,  in  substance,  is  the  rule  as 
stated  in  Blesch  v.  G.  (&  JST.  W.  R.  Go.  48  Wis.  168.  This 
gives  the  owner  the  "  just  compensation  for  his  property 
taken  for  a  public  use,"  as  secured  to  him  by  the  constitu- 
tion and  law  of  the  state.  If  the  adjoining  property  is 
diminished  in  market  value  in  consequence  of  the  construc- 
tion of  a  railroad  over  a  portion  of  the  land,  the  deprecia- 
tion is  as  much  an  element  of  the  damages  for  the  injury 
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or  loss  as  the  value  of  the  property  actually  taken.  Snyder 
V.  W.  U.  H.  Co.  25  Wis.  60.  And  this  court  has  hkewise 
held  that  the  lowering  by  a  railroad  company  of  the  grade 
of  the  highway,  in  order  to  adjust  such  grade  to  that  of  its 
track  laid  across  the  highway,  was  a  taking  of  the  property 
of  the  owner  of  the  lots  abutting  on  the  highway,  for  which, 
and  for  the  consequent  injury  to  said  lots,  the  compaDy 
must  make  compensation,  though  the  track  itself  did  not 
encroach  upon  that  part  of  the  highway  of  which  the  fee 
was  in  the  owner.  In  case  the  railroad  company,  in  order 
to  perform  its  legal  duty  to  restore  the  highway  it  occupies 
with  its  track,  is  compelled  to  take  and  carry  away  the 
soil  of  an  adjoining  lot,  thereby  diminishing  the  market 
value  of  the  property,  compensation  must  be  made  to  the 
owner  of  the  property  thus  taken  and  injured.  Buchmr  v. 
(91,  M.  c&  JV.  W.  JS,  Co.  56  Wis.  408;  S.  C.  60  Wis.  264.  The 
company  has  no  right  to  make  the  excavation  and  grading 
in  the  highway  for  the  purposes  of  a  railroad  track  without 
making  compensation,  because  it  is  an  imposition  of  a  new 
burden  or  servitude  upon  it.  60  Wis.  273.  This  is  the  doc- 
trine of  the  Bv^hner  Case^  as  laid  dowm  and  affirmed  on 
both  appeals.  Indeed,  it  seems  to  us  that  every  material 
question  in  the  case  at  bar  was  decided  in  the  Buchner 
Case.  The  cases  are  similar  in  their  facts,  and  are  ruled  by 
the  same  principle  of  law. 

In  the  case  before  us,  the  street  in  front  of  the  plaintiflTs 
lot  was  graded  down  by  the  company  several  feet,  in  order 
to  secure  a  gradual  slope  and  to  restore  the  street  to  its 
former  usefulness.  A  large  quantity  of  earth  and  soil  was 
removed,  and  used  elsewhere  on  the  track  of  the  company's 
road.  The  jury  found  the  value  of  that  part  of  the  lot  act- 
ually taken  by  the  company,  and  the  extent  of  the  injnrv 
or  damage  to  the  remainder  of  the  property  not  taken,  oc- 
casioned by  cutting  down  and  restoring  the  street  in  front 
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of  the  lot.  The  jury  further  found,  as  a  separate  item,  the 
damage  done  to  the  lot  which  was  attributable  to  the  oper- 
ation of  the  railroad  as  built. 

Now  the  learned  counsel  for  the  company  only  objects 
to  the  last  item  of  damage,  which  he  insists  is  unjust  and 
should  not  be  allowed.  His  contention  is  made  notwith- 
standing the  admitted  fact  that  the  operation  of  the  road, 
with  other  causes,  has  resulted  in  diminishing  the  market 
value  of  the  property  for  the  full  amount  found  by  the 
jury.  It  is  obvious  that  the  contention  of  the  learned 
counsel  is  in  flat  contradiction  with  what  we  have  said  is 
the  settled  rule  upon  this  subject  in  this  state;  for,  as  we 
have  remarked,  that  rule  is:  "Where  a  railroad  company 
takes  land  for  the  use  of  its  road,  it  must  not  only  pay  for 
the  land  actually  taken,  but  must  make  good  the  damages 
to  the  adjoining  property  which  ar^  directly  attributable 
to  the  construction  and  operation  of  its  road  across  a  por- 
tion of  the  land.  This  is  the  only  true  rule,  for  it  makes 
"  compensation  go  hand  in  hand  with  the  actual  loss  or  in- 
jury sustained  by  the  person  whose  land  is  taken."  It 
seems  to  us  that  this  is  the  proper  measure  of  redress,  and 
is  but  making  a  just  compensation  to  the  owner  whose 
property  is  taken,  in  conformity  to  the  requirement  of  the 
constitution  and  statute  of  the  state  upon  the  subject.  The 
rule,  of  course,  necessarily  implies  or  means  full  compensa- 
tion for  the  loss  or  injury,  not  partial  compensation.  If 
the  adjoining  property  is  actually  depreciated  in  market 
value  in  consequence  of  the  construction  and  operation  of 
the  railroad  where  it  is  located,  is  not  the  owner  entitled  to 
his  compensation  for  this  diminished  value  of  his  property? 
We  do  not  think  the  injury  or  loss  can  properly  be  said  to 
fall  within  the  maxim,  damnvmi  absque  injuriu.  IVe  are 
speaking  now  of  a  case  where  property  has  been  taken  for 
the  purposes  of  a  railroad,  and  not  one  where  no  land  has 
been  taken,  but  consequential  damages  result  to  property 
Vol.  77—42 
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near  the  railroad  track  by  the  operation  of  the  road ;  but 
here  a  part  of  the  property  was  actually  taken,  and  the  re- 
mainder of  the  property  was  depreciated  in  value  as  a  result 
of  such  taking.  The  depreciation  in  value  of  the  property 
not  taken  is  as  much  an  element  in  ascertaining  the  entire 
loss  the  owner  has  sustained  as  the  value  of  the  land  itself 
which  was  taken ;  for  otherwise  an  owner  is  not  compen- 
sated for  his  loss  or  injury.  So,  unless  the  rule  as  to  dam- 
ages in  such  cases  which  has  been  laid  down  and  acted  upon 
by  the  court  almost  from  the  time  of  the  organization  of 
the  state  government  is  wrong,  the  railroad  company  most 
make  good  the  depreciation  in  the  market  value  of  the 
property  not  taken  which  was  caused  by  the  construction 
and  operation  of  this  road  across  the  owner's  land.  This 
is  what  is  understood  to  be  included  or  embraced  in  the 
word  "compensation"  as  defined  by  the  court;  and  the 
word  "  taking "  involves  these  items  of  damages,  namely, 
the  value  of  the  property  taken  and  the  damage  to  the 
residue. 

But  it  is  said  that  the  land  in  question  was  not  taken  and 
occupied  permanently  for  railroad  purposes,  but  that  there 
was  only  a  temporary  taking,  in  order  to  restore  the  street 
to  its  former  condition,  and  that  this  act  would  not  draw 
to  itself  the  liability  to  make  good  an  injury  attributable  to 
the  operation  of  the  road.  We  see  no  ground  for  making 
such  distinction.  It  is  a  verity  in  the  case  that  the  prop- 
erty was  injured  $2,000  by  the  cutting  down  of  the  street 
and  by  the  operation  of  the  road.  Why  should  not  the 
company  make  good  this  loss  to  the  plaintiflfs?  The  com- 
pany has  taken  property  for  railroad  purposes  —  unless  it 
is  a  trespasser  —  and,  as  we  have  said,  this  taking  carries 
with  it  the  obligation  of  making  the  compensation  which 
the  constitution  requires.  It  matters  not  what  particular 
act  or  thing  causes  the  depreciation  in  the  value  of  the 
property ;  if  it  is  occasioned  by  the  taking  of  a  part  of  the 
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land,  full  compensation  for  the  loss  or  injury  noiust  be  made. 
It  seems  to  us  difficult,  if  not  impossible,  to  separate  the 
effect  of  the  operation  of  the  railroad  from  other  causes 
which  depreciated  the  value  of  the  property.  True,  the 
jury  found  that  the  property  was  depreciated  in  value  $260 
by  the  operation  of  the  road,  but  this  must  have  been  mere 
conjecture  from  the  facts  proven.  A  person  may  very  well 
say  that  in  his  opinion  a  piece  of  property  is  worth  so  much 
before  a  railroad  company  has  built  its  road  across  it,  and 
that  after  the  railroad  is  built  it  has  depreciated  in  its 
market  value  a  given  amount ;  but  it  is  difficult  to  separate 
the  items  of  damage,  and  say  so  much  was  caused  by  this 
thing  and  so  much  by  that,  though  the  entire  loss  or  injury 
may  be  estimated  with  reasonable  certainty.  But  there  is 
no  difficulty  in  ascertaining  the  whole  loss  or  injury  to  the 
property  in  this  case,  and  for  that  amount  compensation 
must  be  made  under  the  rule  as  settled  in  this  state.  The 
.  learned  counsel  says  that  the  ordinary  and  proper  opera- 
tion of  the  railroad  is  lawful,  and  cannot  constitute  an 
element  of  damage ;  but  that  rule  cannot  apply  where  the 
railroad  takes  property  for  railroad  purposes,  and  injures 
adjoining  property  by  such  taking.  Full  compensation  must 
then  be  made  for  all  loss  or  injury. 

We  have  examined  the  authorities  cited  by  the  learned 
counsel  to  sustain  his  position  on  this  point,  and  do  not 
think  they  are  applicable  to  the  case  at  bar.  Some  of  these 
cases  were  in  the  nature  of  actions  on  the  case  for  conse- 
quential injuries  to  land  incident  to  the  construction  and 
operation  of  a  railroad.  They  were  not  condemnation  pro- 
ceedings where  the  rule  implies  entire  and  full  compensa- 
tion for  the  injury.  Consequential  injuries  to  property 
resulting  from  the  operation  of  a  railroad,  such  as  the  an- 
noyance from  smoke,  noises,  cinders,  or  obstructions  to  the* 
access  of  premises,  must  be  distinguished  from  the  direct 
injury  which  is  caused  by  the  taking  of  a  part  of  the  land 
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and  the  damage  to  the  residue,  which  falls  within  the  con- 
stitutional provision.  In  the  latter  case,  as  we  have  said 
more  than  once,  full  compensation  must  be  made  the  owner. 
The  defendant  company  must  answer  for  the  entire  depre- 
ciation in  the  market  value  of  the  property  not  taken,  under 
the  law  of  this  state. 

It  follows  from  these  views  that  the  judgment  of  the  cir- 
cuit court  must  be  aflBrmed. 

By  the  Court. —  Judgment  affirmed. 


Main,  Respondent,  vs.  Boswoeth  and  others,  Appellants. 

October  14 — November  5, 1890, 
Judgment:  Execution:  Begistry  laws:  Bona  fide  purchaser:  Parol  trust 

1.  A  judgment  creditor  who  purchases  at  his  own  execution  sale  in  sa^ 
isf  action  of  his  judgment  takes  only  the  actual  interest  of  the  judg- 
ment debtor  in  the  land  so  pui'chased,  without  regard  to  the  state 
of  the  record  titla 

d.  Land  was  conveyed  by  a  deed  absolute  on  its  face,  but  without  con- 
sideration, and  the  grantee,  pursuant  to  a  parol  agreement,  mort- 
gaged it  for  his  own  benefit  and  then  reconveyed  to  the  original 
owner.  After  the  mortgage  was  given,  but  before  the  reconvey- 
ance, a  judgment  against  said  grantee  was  docketed  and  the  land 
was  sold  under  an  execution  thereon  to  one  of  the  judgment  cred- 
itors. Heldy  that  the  parol  trust  or  agreement  to  reconvey,  having 
been  executed,  was  valid  and  might  be  proved,  and  that  the  pur- 
chaser at  the  execution  sale  obtained  no  interest  in  the  land 

APPEAL  from  the  Cu'cuit  Court  for  Outagamie  County. 

The  action  is  in  equity  to  remove  a  cloud  upon  the  title 
to  certain  lands  of  the  plaintiff.     The  case  is  as  foUows: 

On  December  31,  1888,  the  plaintiff,  W.  D.  Main,  then 
being  the  owner  of  a  certain  parcel  of  land  in  Outagamie 
county,  which  he  occupied  as  his  homestead,  conveyed  the 
same  by  deed  of  warranty  to  his  brother,  Gilbert  S.  Main. 
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Such  conveyance  is  absolute  on  its  face.  The  wife  of  the 
plaintiff  joined  therein.  The  conveyance  was  executed  with- 
out consideration,  pursuant  to  a  parol  agreement  between 
the  parties  thereto  that  the  grantee,  Gilbert  S.,  should 
execute  a  mortgage  thereon  to  secure  a  loan  for  $600  for 
his  own  benefit,  and  should  then  reconvey  the  land  to  the 
plaintiff.  Gilbert  S.  effected  the  loan,  and  executed  a  mort- 
gage therefor  on  such  land.  A  few  days  later  the  defend- 
ants Bosworth^  HojpTcinSy  and  Hopkins  (who  were  partners) 
filed  in  the  office  of  the  clerk  of  the  circuit  court  of  Outa- 
gamie county  a  transcript  of  a  judgment  recovered  by 
them  in  1884,  in  the  circuit  court  of  Waupaca  county,  and 
issued  an  execution  thereon  to  the  defendant  the  sheriff  of 
Outagamie  county,  who  levied  upon,  advertised,  and,  on 
May  24,  1889,  sold,  the  land  in  question  under  the  execu- 
tion for  a  sum  apparently  sufficient  to  pay  the  judgment, 
interest,  and  costs.  The  defendant  B.  B.  Hopkins  was  the 
purchaser  at  such  sale,  and  a  certificate  thereof  was  issued 
to  him,  a  duplicate  of  which  was  duly  filed  in  the  office  of 
the  proper  register  of  deeds.  On  June  21,  1889,  Gilbert  S. 
Main  reconveyed  the  land  to  the  plaintiff  pursuant  to  such 
parol  agreement.  The  plaintiff,  during  the  whole  time  of 
these  transactions,  remained  in  the  actual  and  exclusive 
possession  of  the  land. 

The  foregoing  facts  (and  some  others  not  material  to  the 
determination  of  the  case)  appear  from  the  pleadings,  proofs, 
and  findings  of  the  court.  The  sheriff  made  no  defense  to 
the  action.  The  relief  demanded  in  the  complaint  is  that 
the  execution  sale,  the  certificate  thereof,  and  any  apparent 
lien  of  the  judgment  and  sale  upon  the  land,  be  set  aside, 
vacated,  canceled,  and  removed. 

A  trial  of  the  action  resulted  in  a  judgment  for  the  plaint- 
iff for  the  relief  prayed.  The  defendants  Bosworth,  Hop- 
kinsy  and  Hopkins  appeal  from  the  judgment. 

For  the  appellants  there  was  a  brief  by  WinMeVj  Flandersy 
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Smithy  Bottnim  <&  Vilas,  of  counsel,  and  K  C.  Weed,  attor- 
ney, and  oral  argument  by  C.  JT.  Van  AUtine.  They  con- 
tended, inter  alia,  that  a  judgment  creditor  purchasing 
land  at  his  own  execution  sale,  and  as  a  consideration 
thereon  paying  only  the  amount  due  on  his  own  judgment 
with  costs  of  sale,  is  a  purchaser  in  good  faith  for  a  valua- 
ble consideration,  within  the  recording  act,  and  is  protected 
thereby.  £7ile  v.  Brown,  31  Wis.  405 ;  Oira/rdin  v.  Lampe, 
68  id.  267,  and  cases  cited;  Wood  v.  Chopin,  13  N.  Y.  509; 
JBarto  V.  Tompkins  Co,  Nat  Ba/nk,  15  Hun,  11 ;  Hunter  v. 
Watson,  12  Cal  363;  Humphrey  v.  McGiU,  69  Ga.  649; 
Dixon  V.  Cook,  47  Miss.  226;  Inborn  v.  Bdk,  2  Strobh. 
(S.  C),  207;  Wallace  v.  Campbell,  54  Tex.  87;  Massey  v. 
Westcott,  40  HI.  160;  Gower  v.  Doheny,  33  Iowa,  36;  Evans 
V.  McGlasson,  18  id.  150.  A  properly  recorded  certificate 
of  an  execution  sale  is  a  "  conveyance  "  within  the  statute 
of  registration.  K.  S.  sees.  2241,  2242;  Drake  v.  McLean, 
47  Mich.  102.  The  agreement  between  the  plaintiff  and 
his  brother  was  in  the  nature  of  a  secret  trust,  and,  resting 
in  parol,  is  void  and  cannot  be  enforced  or  invoked  in  aid 
of  either  of  the  parties  thereto.  The  plaintiff  is  estopped 
by  his  deed  and  by  his  acts  from  denying  his  brother's 
title  to  the  land.  With  full  knowledge  of  all  the  facts  he 
stood  by  and  permitted  the  property  to  be  sold  as  bis 
brother's  without  objection.  Kloeiy  v.  Delles,  45  Wis.  484; 
Gooley  v.  Wilson,  42  Iowa,  425 ;  Brothers  v.  Porter,  6  B.  Men. 
113;  Da/\)is  v.  Tingle,  8  id.  542;  Crawford  v.  Berthol/,1 
K  J.  Eq.  460;  Coil  v.  Wallace,  24  N.  J.  Law,  291,  313; 
Bigney  v,  SmAih,  39  Barb.  383 ;  Anderson  v.  Arrnstead,  69 
ni.  452 ;  Higgins  v.  Ferguson,  14  id.  269 ;  Winchdl  v,  Ed- 
wards, 57  id.  41 ;  Continental  Nat.  Bank  v.  Nat.  Bank,  50 
K  Y.  575 ;  4  Kent's  Comm.  261,  note  h;  Cox  v.  Buck,  3 
Strobh.  367. 

John  Bottemek,  for  the  respondent,  argued  that  parol  evi- 
dence was  properly  admitted  to  prove  the  purpose  for  which 
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the  plaintiff  deeded  the  land  to  his  brother,  and  that  the 
reconveyance  related  back  to  the  date  of  that  deed.  Ka/rr  v. 
Washhv/m,  56  Wis.  303 ;  Lefferson  v.  Dallas,  20  Ohio  St.  68 ; 
First  Nab.  Bwrik  v.  Bertschyiy  52  Wis.  438 ;  Wells  v.  Benton^ 
108  Ind.  586.  When  the  transcript  was  filed  and  docketed 
O.  S.  Main  had  no  right  or  interest  in  the  land  which  be- 
came subject  to  the  lien  of  the  judgment.  2  Pomeroy,  Eq. 
Jur.  sec.  721;  Freeman,  Judg.  sec.  357;  GoodeU  v.  Blumer, 
41  Wis.  436 ;  FUs  v.  Tousley,  1  Paige,  280 ;  Morris  v.  Mowatt, 
2  id.  586 ;  Brown  v.  Pierce,  7  Wall  205,  218 ;  Baker  v.  Mor- 
ton, 12  id.  150;  Arnold  v.  Patinch,  6  Paige,  310,  315.  The 
defendant  B.  B.  Hopkins  was  not  a  purchaser  in  good  faith 
at  sheriff's  execution  sale,  because :  (1)  The  plaintiff  was  and 
remained  in  the  actual,  open,  continuous  occupancy  and  pos- 
session of  the  land  for  years  next  preceding  and  to  the  trial 
of  this  action.  Bull  v.  Bell,  4  Wis.  54 ;  Wicke  v.  Lake,  21 
id.  410;  McClellan  v.  Scott,  24  Wis.  81;  Mle  v.  Brow7i,  31 
id.  405,  413 ;  Curmingham  v.  Brown,  44  id.  72.  (2)  Said  de- 
fendant is  one  of  the  judgment  creditors  and  purchased  on 
sale  under  his  judgment,  paid  no  new  consideration,  and 
parted  with  no  right  or  advantage  by  the  sale  and  purchase. 
Freeman,  Judg.  sec.  366a;  Gary  v.  White,  52  N.  Y.  128;  2 
Am.  &  Eng.  Ency.  of  Law,  444.  The  rule  of  estoppel  con- 
tended for  by  the  defendants  cannot  apply  here  because 
neither  of  them  was  influenced  or  governed  in  his  actions 
by  the  silence  or  absence  of  the  plaintiff. 

Lyon,  J.  If  the  judgment  of  the  appellants  became  a  lien 
upon  the  land  in  question  on  filing  the  transcript  thereof  in 
Outagamie  county,  it  was  only  a  lien  upon  the  actual  in- 
terest therein  of  Gilbert  S.  Main,  the  judgment  debtor. 
Hence  it  is  necessary  to  determine  what  that  interest  was. 
This  question  is  not  affected  by  the  registry  laws,  for  a 
judgment  creditor  who  purchases  at  his  own  execution  sale 
in  satisfaction  of  his  judgment  takes  only  the  actual  interest 
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of  the  judgment  debtor  in  the  land  so  purchased,  without 
regard  to  the  state  of  the  record  title.  The  lien  of  a  judg- 
ment which  the  statute  gives  (E.  S.  sec.  2902)  is  upon  the 
real  property  of  the  judgment  debtor  in  the  county  in  which 
the  judgment  is  docketed,  not  upon  the  real  property  therein 
the  title  to  which  appears  by  the  records  in  the  proper 
offices  to  be  in  such  debtor.  An  apt  illustration  of  this  is 
found  in  the  present  case.  The  mortgage  for  $600  on  this 
land,  executed  by  Gilbert  S.  Main,  was  not  recorded  until 
after  the  transcript  of  appellant's  judgment  had  been  duly 
filed  in  Outagamie  county,  yet  it  is  not  claimed  here  that 
the  lien  of  the  judgment  is  paramount  to  such  after-recorded 
mortgage.  For  the  same  reason,  the  question  of  the  interest 
of  the  judgment  debtor  in  the  land  is  not  affected  by  the 
existence  or  absence  of  knowledge  by  the  appellants,  or 
notice  to  them,  whether  actual  or  constructive,  of  the  parol 
trust  or  agreement  to  reconvey,  pursuant  to  which  the 
plaintiff  and  his  wife  conveyed  the  land  to  the  judgment 
debtor,  and  he  reconveyed  the  same  to  the  plaintiff.  Were 
this  otherwise,  probably  the  fact  that  the  plaintiff  never 
parted  with  the  actual  possession  of  the  land  would  be  sufB- 
cient  to  charge  the  appellants  with  constructive  notice  of 
the  parol  trust  under  which  the  judgment  debtor  held  the 
legal  title  thereto. 

The  controlling  question  is,  therefore,  Had  the  judgment 
debtor  any  interest  in  the  land  when  the  transcript  was 
filed  in  Outagamie  county,  upon  which  the  appellants'  judg- 
ment becanie  a  lien,  or  which  was  subject  to  seizure  and 
sale  on  the  execution  issued  thereon?  The  question  is  not 
burdened  with  any  considerations  of  fraud,  for  none  is 
charged  or  intimated  against  any  of  the  parties.  The  parol 
trust  is  valid  at  common  law,  and  but  for  the  statute  of 
frauds  (E.  S.  sec.  2302)  might  be  enforced  in  equity.  Be- 
cause of  the  statute  it  cannot  now  be  thus  enforced,  yet  it 
is  not  a  nuUity.    While  Gilbert  S.  Main  could  not  be  corn- 
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pelled  to  execute  the  trust  by  reconveying  the  land  to 
plaintiff,  yet  he  was  under  the  strongest  moral  obligation 
to  do  so.  To  the  extent  of  such  obligation,  plaintiff  was 
the  equitable  owner  of  the  land  when  the  transcript  of  ap- 
pellants' judgment  was  filed  in  Outagamie  county,  the  judg- 
ment debtor  holding  only  the  naked  legal  title  in  trust  for 
the  plaintiff.  Had  the  trust  been  created  by  a  writing  duly 
signed,  the  judgment  debtor  would  have  had  no  interest  in 
the  land  which  could  have  been  reached  by  the  appellants' 
judgment  and  execution. 

But  the  trustee,  in  the  discharge  of  his  moral  obligation 
to  do  so,  has  reconveyed  the  land  to  the  plaintiff — thus 
executing  the  parol  trust.  "We  think  this  conveyance,  al- 
though executed  after  the  transcript  was  filed  in  Outagamie 
county,  cures  the  failure  to  create  the  trust  in  writing  duly 
signed  and  places  the  plaintiff  in  the  same  position  as  though 
it  had  been  so  created,  which,  as  a  matter  of  course,  in- 
cludes the  right  to  make  proof  of  the  parol  trust  thus  exe- 
cuted. The  only  risk  the  plaintiff  incurred  by  allowing  the 
trust  to  rest  in  parol  was  that  the  trustee  might  dishonestly 
refuse  to  execute  it.  This  doctrine  is  fairlv  deducible  from 
the  opinions  and  judgments  of  this  court  in  Karr  v.  Wash- 
bum,  66  Wis.  303;  First  Nat  Bank  v,  Bertschy,  52  Wis. 
438;  Ooodell  v.  Bhimer^  41  Wis.  436.  Those  cases  may 
differ  from  this  case  in  some  of  their  features,  yet  the  prin- 
ciples there  asserted  are  applicable  here,  and  rule  this  case. 
Nothing  need  be  added  to  what  is  said  in  the  opinions 
therein. 

By  the  C(mrt.  —  The  judgment  of  the  circuit  court  is 
affirmed. 
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Olsen  and  another,  Eespondents,  vs.  Thompson,  Guardian, 

Appellant. 

October  U  —  November  5, 1890. 

Guardians:  Final  Acxjountino.  (i-J)  Charges  for  support  ofvxjurd$: 
Evidence,  (4)  Orders  on  armual  accounts:  Estoppel:  Ecidence. 
(S)  Interest 

1.  Charges  by  a  guardian  of  minor  children  for  the  support  of  his  wards 

prior  to  his  appointment  as  such  guardian  are  only  allowed  when 
there  are  the  strongest  equities  in  favor  thereof. 

2.  Minor  children  having  no  estate  were  taken  into  the  family  of  their 

mother^s  brother-in-law.  Two  years  later  a  small  amount  of  mone^ 
was  left  them  by  their  grandfather,  and  the  said  brother-in-law  was 
appointed  their  guardian.  Upon  evidence  tending  to  show,  among 
other  things,  that  when  the  children  entered  his  family  it  was  un- 
derstood between  him  and  their  mother  that  no  charge  was  to  be 
made  for  their  board,  it  is  held  that  charges  by  said  guardian  for 
their  board  prior  to  his  appointment  were  properly  disallowed. 

a  Said  guardian  having  been  allowed,  on  his  final  accounting,  for  the 
board  of  his  wards  after  his  appointment,  at  the  rate  charged  there- 
for in  a  previous  account  rendered  by  him,  this  court  declines,  upon 
the  evidence,  to  hold  such  allowance  insufficient 

4  Orders  made  by  the  county  court  upon  the  examination  of  annual 
accounts  rendered  by  a  guardian  are  not  an  estoppel  against  him  at 
the  final  accounting  (County  Court  Rule  X,  sea  10),  but  are  admie- 
sible  in  evidence,  in  connection  with  said  accounts,  to  show  ^ 
character  of  the  claims  made  by  him. 

5.  A  guardian  is  chargeable  with  interest  on  the  balance  of  the  estate  in 

his  Hftnfia, 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Taylor  as  a  part  of  the  opinion : 

The  facts  in  this  case  are  substantially  as  foUows:  In 
1861,  Mathias  Olsen  died  intestate,  leaving  the  respondents, 
his  children.  JuUa  was  then  one  year  old,  and  Martha  less 
than  two  years  old.  Mathias  left  no  estate,  and  no  adminis- 
trator of  his  estate  was  appointed.  On  October  30, 1866,  it 
was  known  that  the  grandfather  of  the  respondents  had  left 
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them  a  small  sum  of  money,  and  on  that  day  the  appellant 
was  duly  appointed  guardian  of  said  minor  children.  After- 
wards, in  1867,  as  such  guardian,  he  received  the  money  left 
by  their  grandfather,  amounting  to  the  sum  of  about  $440. 
In  1869  the  appellant  filed  in  the  office  of  the  county  judge 
an  account  as  guardian,  and  again  in  1872  he  filed  another 
account  in  said  county  court.  The  county  court  rejected  and 
disallowed  all  the  items  of  credit  in  said  accounts  so  filed, 
excepting  the  sum  of  $12.22.  No  appeals  were  taken  from 
the  action  of  the  county  court  in  regard  to  these  accounts  by 
the  appellant,  and  perhaps  no  appeal  was  allowable,  or  nec- 
essary to  protect  the  rights  of  either  party.  Nothing  fur- 
ther was  done  in  regard  to  the  guardianship  of  the  appellant 
until  June,  1886,  when,  upon  the  application  of  the  respond- 
ents, the  county  court  of  Brown  county  cited  the  appellant 
to  appear  before  that  court  and  render  a  final  account  of 
his  guardianship.  In  pursuance  of  said  citation  the  appel- 
lant appeared  before  said  county  court,  and  rendered  an 
account  as  such  guardian,  and  after  hearing  the  evidence  of 
the  respective  parties  the  county  court  made  the  following 
order  and  judgment  therein  : 

"  On  the  1st  day  of  June,  1886,  at  a  term  of  the  county 
court,  the  said  minors  being  represented  by  their  attorneys, 
Messrs.  Hudd  &  Wigman,  and  the  guardian  by  his  attorney, 
H.  J.  Huntington,  after  hearing  proofs  and  allegations,  the 
court  found  (1)  that  the  guardian  was  duly  appointed,  and 
accepted  the  trust  by  giving  bond  in  the  sum  of  five  hun- 
dred doUars,  with  Casper  Hansen  as  surety,  which  bond  was 
accepted  and  approved  October  30,  1866 ;  (2)  that  on  the 
1st  day  of  May,  1869,  Thompson,  as  guardian,  presented  to 
said  court  his  account,  which  was  on  the  7th  dav  of  Feb- 
ruary,  1870,  duly  examined  and  passed  on  by  the  court ; 
(3)  that  said  Julia  arrived  at  full  age  January  23,  1881,  and 
said  Martha,  July  28, 1882,  when  they  each  became  entitled 
to  a  full  accounting  by  said  guardian, —  and  ordered  and 


Digitized  byVjOOQlC 


668  SUPKEME  COUKT  OF  WISCONSIN.       Yol. 

Olsen  and  another  vs.  Thompeon. 

adjudged  that  Thomjpaon  render  a  fuU  account  of  his  guard- 
ianship on  or  before  June  15, 1886,  and  that  the  same  be  for 
examination  and  settlement  at  11  o'clock  a.  m.  on  said  day, 
and  that  five  days'  notice  of  same  be  given  him." 

On  June  15, 1886,  at  a  term  of  the  said  county  court,  an 
order  was  entered  reciting  the  appearance  of  both  parties, 
the  presence  and  examination  of  the  guardian,  and  the  fol- 
lowing findings :  FiTBt  That  the  amount  properly  charge- 
able to  said  guardian  July  28,  1882,  the  date  at  which  the 
youngest  ward  came  of  age,  was  $767.15 ;  second^  that  the 
amount  properly  allowed  and  credited  to  him  as  of  the  date 
last  aforesaid  is  $252.19 ;  thirds  that  the  residue  in  his  hands 
consists  of  money  amounting  to  $514.96,  as  per  Schedule  A, 
hereto  annexed;  fourth^  that  the  said  Julia  and  the  said 
Martha  are  entitled  to  said  residue.  Wherefore  it  is  or- 
dered and  adjudged  that  the  account  of  the  guardian,  as 
stated  herein,  be,  and  the  same  is  hereby,  approved  and 
allowed.  That  the  residue,  $514.96,  be  assigned  as  follows: 
To  Julia,  $257.48,  and  to  Martha,  $257.48,  each  of  said 
sums  to  bear  interest  from  July  28,  1882,  at  7  ^  per  annum 
until  paid.  And  that  on  payment  of  said  sums  the  guardian 
be  discharged. 

From  this  judgment  the  guardian  appealed  to  the  circuit 
court  of  Brown  county.  The  case  was  then  removed  to 
Outagamie  county,  and  was  there  retried  before  a  referee 
appointed  by  the  court  to  hear,  try  and  determine  the 
same.  The  referee  made  his  report  and  judgment,  and 
thereby  found  the  same  amount  due  from  the  guardian  to 
the  respondents  as  was  found  by  the  county  court.*    The 

^The  findings  of  fact  by  the  referee  were  subetantially  as  follows: 
(1)  That  the  guardian  received,  May  28, 1867,  $444  belonging  to  the  chil- 
dren ;  (2)  that  a  credit  should  be  allowed  him,  as  per  the  order  of  the 
county  judge,  February  7,  1870,  $12.22,  and  his  five  per  cent  commission, 
J^22.20—  total  $34.42,  leaving  a  balance  in  his  hands  of  |40».58;  (8)  thai 
the  interest  on  said  balance  to  July  28, 1882,  when  the  youngest  ward 
became  of  age,  is  $357.57 ;  (4)  that  the  total  amount  chargeable  against 
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circuit  judge  affirmed  the  finding  and  judgment  of  the  ref- 
eree in  all  respects,  and  from  the  judgment  of  the  circuit 
court  the  guardian  appeals  to  this  court. 

F.  C.  Cadyy  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Ihidd  dk  Wig- 
TfKm^  and  oral  argument  by  T.  R.  Hudd. 

Taylob,  J.  The  only  matter  in  controversy  between  the 
parties  in  this  case  is  whether  the  guardian  should  have 
been  allowed  more  than  the  sum  of  $96  for  board  of  said 
infant  children  while  they  lived  with  him,  from  1864  to 
1868.  The  evidence  shows  that  the  children  lived  in  the 
family  of  the  guardian  from  August  10, 1864,  to  September 
4, 1868.  In  his  account  rendered  to  the  county  court  the 
appellant  made  a  charge  as  follows:  "By  expenses  and 
services  in  caring  for,  clothing,  and  boarding  said  minors 
from  August  10, 1864,  to  September  4, 1868,  at  $1  per  week 
for  each,  211^  weeks,  $423."  This  item  of  the  account  was 
contested  by  the  respondents,  and  he  was  allowed  but  $90 
on  the  same,  being  the  sum  of  fifty  cents  per  week  for  each 
of  the  minors  from  the  date  of  his  appointment,  October  30, 
1866,  to  September  4,  1868,  when  said  minors  left^the  fam- 
ily of  the  guardian,  and  returned  to  their  mother,  who 
thereafter  cared  for  them. 

The  evidence  shows  that  the  guardian  was  the  husband 
of  the  sister  of  the  mother  of  the  minors,  and  it  tends  to 
show  at  least  that,  when  the  children  were  taken  into  the 
family  of  the  guardian,  it  was  understood  between  the 
mother  and  the  guardian  that  there  was  to  be  no  charge 
made  by  him  for  their  board.    It  also  tends  to  show  that 

the  guardian  at  that  date  js  $767.15 ;  (5)  that  the  guardian  is  entitled  to 
the  following  credits :  attorneys*  fees,  $42.50 ;  board  of  wards  ninety-six 
weeks  at  fifty  cents  per  week  for  each,  $96 ;  interest  on  the  last  item  to 
July  28,  1882,  $8^21 ;  attending  court  four  times,  $12.00 ;  commission  on 
$357.57,  $17.88  — total  credits,  $252.19;  leaving  due  from  the  guardian, 
July  28, 1882,  $514.96.— Rep. 
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he  did  not  furnish  them  any  clothing.  The  evidence  also 
tends  to  show  that  when  he  was  appointed  guardian  for  the 
purpose  of  receiving  the  money  left  to  the  infants  by  their 
grandfather,  the  appellant  stated  to  the  mother  that  the 
interest  on  the  money  would  clothe  and  school  them  so 
long  as  they  remained  with  him,  and  it  appears  that  he 
neither  clothed  nor  schooled  them  while  they  lived  in  his 
family.  It  is  urged  by  the  appellant  that,  if  he  was  enti- 
tled to  anything  for  the  board  of  his  wards,  he  was  entitled 
to  recover  more  than  was  allowed  to  him,  and  that  he  should 
have  been  allowed  for  the  board  of  the  children  from  the 
time  they  first  came  into  his  family,  August  10, 1804,  down 
to  the  time  of  his  appointment  as  their  guardian,  October 
30,  1866,  as  well  as  from  the  date  of  his  appointment. 

We  do  not  think  the  facts  in  this  case  are  of  such  a  char- 
acter as  to  justify  a  court  of  equity  in  making  any  such  allow- 
ance. It  is  evident  to  us  that,  had  the  mother  supposed  any 
such  charge  was  to  be  made  by  her  brother-in-law,  she  never 
would  have  consented  to  his  appointment  as  their  guardian 
for  the  purpose  of  receiving  the  small  patrimony  left  to 
them  by  their  grandfather,  and  that  she  would  have  found 
some  way  of  supporting  her  iufant  children  without  apply- 
ing a  large  share  of  it  to  the  payment  for  their  board  while 
living  with  their  uncle,  when  she  had  every  reason  to  beUeve 
that  no  charge  for  board  had  been  intended  when  they 
were  taken  into  his  family.  Such  charges  for  support  pre- 
vious to  the  guardian's  appointment  are  only  allowed  when 
there  are  the  strongest  equities  in  favor  thereof.  lnr$ 
Besondy^  32  Minn.  385 ;  VUlo/rd  v.  JtoheH^  49  Am.  Dec. 
654,  and  cases  cited  in  note  on  page  660.  We  find  nothing 
in  this  case  which  entitles  the  guardian  to  any  such  allow- 
ance. 

It  is  also  urged  that  enough  was  not  allowed  for  the 
board  during  the  time  he  was  guardian  and  while  the  infants 
lived  with  him.    That  was  a  question  of  fact  to  be  deter- 
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minecl  by  the  court  below.  The  allowance  was  probably 
fixed  at  that  amount  because  the  guardian  in  his  account 
rendered  to  the  county  court  in  1872  charged  at  that  rate 
for  their  board.  Under  many  of  the  authorities,  no  allow- 
ance should  have  been  made  to  the  guardian  for  the  sup- 
port of  his  wards  beyond  the  annual-  interest  upon  the  es- 
tate in  his  hands.  See  ViUard  v.  Robert^  49  Am.  Dec.  654, 
and  Beder  v.  Dunn,  49  Am.  Dec.  761,  3  Head,  87.  And 
when  the  guardian  claims  for  the  board  of  his  infant  wards 
when  thqy  are  living  in  his  family,  without  first  obtaining  an 
order  from  the  court  to  use  the  principal  of  their  estate  to 
pay  for  such  board,  he  must  make  a  case  which  appeals 
strongly  to  the  equity  powers  of  the  court.  The  learned 
circuit  judge  refused  to  interfere  in  this  case,  because  he 
thought  he  ought  not  to  interfere,  because  the  board  was 
furnished  without  first  obtaining  an  order  of  the  court  per- 
mitting him  to  use  the  principal  of  the  estate  for  that  pur- 
pose ;  and,  although  we  are  of  the  opinion  that  in  a  proper 
case  the  court  might  allow  for  such  support  out  of  the  body 
of  the  estate  without  first  obtaining  an  order  for  that  pur- 
pose, we  are  not  satisfied  that  the  facts  in  this  case  would 
justify  such  an  allowance,  and,  had  the  trial  court  refused  to 
allow  anything  beyond  the  interest  of  the  estate  in  payment 
for  their  board  in  this  case,  we  should  have  felt  constrained 
to  affirm  such  decision. 

While  we  are  of  the  opinion  that  the  orders  of  the  county 
court  made  in  this  matter  were  not  an  estoppel  against  the 
defendant  in  this  action,  we  think  they  were  properly  re- 
ceived in  evidence  for  the  purpose  of  showing  the  character 
of  the  claims  made  by  the  defendant  in  regard  to  this  mat- 
ter. "Whether  the  decision  of  the  county  court  allowing  or 
disallowing  any  items  of  a  guardian's  annual  account  when 
made  and  passed  upon  by  said  court  as  required  by  sec.  3972, 
R.  S.,  would  be  conclusive  upon  the  guardian  or  ward  if  not 
appealed  from,  were  it  not  for  sec.  10,  Eule  X,  of  the  county 
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court  rules,  need  not  be  determined.  Said  sec.  10  of  the 
rules  declares  that  "  no  order  of  the  court  in  reference  to 
any  annual  account  of  the  guardian  shall  be  conclusive  upon 
the  final  settlement  of  the  guardian's  accounts,  but  upon 
such  final  settlement  it  shall  be  competent  to  examine  and 
pass  upon  all  the  guardian's  accounts  subsequent  to  the 
time  of  bis  appointment."  This  rule  must  be  held  to  be  an 
authoritative  declaration  as  to  the  eflEect  which  shall  be 
given  to  the  orders  of  the  county  courts  made  under  said 
sec.  3972.    See,  also,  Willis  v.  Fox^  25  Wis.  646. 

There  can  be  no  doubt  but  that  the  guardian  should  be 
charged  with  interest  on  the  balance  of  the  estate  in  his 
hands.    In  re  Thurston^  57  Wis.  104. 

By  the  Court — The  judgment  of  tbe  circuit  court  is 
affirmed.  , 


Smith,  Appellant,  vs.  Shawano  Cotjott  and  others.  Respond- 
ents. 

October  15  —  November  6, 1890, 

Appealable  orders. 

1.  An  order  modifying  certain  findings  of  fact  and  conclusions  of  law 

in  a  manner  different  from  that  asked,  and  refusing  to  modify 
others,  is  not  appealable. 

2.  An  order  taxing  or  retaxing  costs  is  not  appealable. 

APPEAL  from  the  Circuit  Court  for  Shawano  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

For  the  appellant  there  were  briefs  by  Silas  JBuUard,  at- 
torney, and  Zewisj  Pfund  &  Briggs^  of  counsel,  and  oral 
argument  by  H.  M,  Lewis. 

For  the  respondents  there  was  a  brief  by  M.  J.  WallncA 
and  Geo.  O.  Greene^  and  oral  argument  by  Mr.  Greene. 
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Obton,  J.  The  object  of  this  action  is  to  have  certain 
taxes  and  tax  certificates  declared  void  and  the  certificates 
canceled.  The  court  made  certain  findings  of  fact  and  con- 
clusions of  law  by  which  some  of  said  taxes  were  found  to 
be  void,  and  certain  of  said  taxes  were  found  to  be  legal 
and  valid.  To  such  findings  of  fact  and  conclusions  of  law 
as  were  adverse  to  the  plaintiff,  he  filed  exceptions.  He 
then  moved  the  court  to  modify  the  same.  The  court  de- 
nied the  motion  except  as  to  the  sixth  and  seventh  conclu- 
sions of  law,  and  as  to  them  the  court  modified  the  same, 
but  not  in  accordance  with  the  motion,  and  entered  an  order 
accordingly.  The  plaintiff  has  appealed  to  this  court  from 
said  order.  The  appeal  is  therefore  substantially  from  such 
modification  of  the  sixth  and  seventh  conclusions  of  law, 
and  from  the  refusal  of  the  court  to  modify  the  findings  of 
fact  and  conclusions  of  law  according  to  the  motion.  A 
part  only  of  the  findings  of  fact  and  conclusions  of  law  is 
involved  in  the  appeal. 

The  respondent  moves  to  dismiss  the  appeal,  on  the  ground 
that  the  order  is  not  appealable.  On  account  of  the  impor- 
tance of  the  case,  and  the  trouble  and  expense  to  which  the 
parties  have  already  been  put,  we  regret  that  we  are  compelled 
to  grant  the  motion  and  dismiss  the  appeal.  The  order  is 
so  clearly  not  appealable  that  our  decision  of  the  questions 
raised  and  so  ably  argued  on  the  appeal  would  be  nugatory. 
The  order  is  a  mere  rule  of  practice  during  the  progress  of  the 
trial.  The  motion  was  an  attempt  of  the  plaintiff  to  obtain 
from  the  court  such  findings  of  fact  and  conclusions  of  law 
as  would  support  and  require  a  judgment  in  his  favor,  and 
to  settle  and  determine  what  they  should  be.  An  appeal 
from  that  part  of  the  order  denying  the  motion  is  indirectly 
an  appeal  from  the  findings  of  fact  and  conclusions  of  law, 
and  from  that  part  modifying  two  of  the  conclusions  of  law 
is  even  more  directly  an  appeal  from  them  so  modified,  and 
such  an  appeal  will  not  lie.  Webster-Glover  L.  cfe  M.  Co.  v. 
Vol.77— 43 
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St.  Croix  Co.  63  Wis.  647.  It  is  not  appealable,  if  for  no 
other  reason,  because  it  does  not  prevent  "  a  judgment  from 
which  an  appeal  might  be  taken."  Sec.  3069,  B.  S.  In 
Bourgeois  ^.  Schrage^  69  Wis.  316,  an  appeal  from  an  order 
confirming  the  findings  and  report  of  a  referee  was  held 
not  to  lie  for  the  same  reason  that  obtains  here, —  that  the 
order  merely  constitutes  them  the  findings  of  the  court 
An  order  for  judgment  is  not  appealable  {Murray  v.  /Scrib- 
neTj  70  Wis.  229) ;  nor  an  order  sustaining  objection  to  any 
evidence  under  the  complaint,  and  dismissing  the  complaint 
on  that  ground  {Johannes  v.  Youngs^  42  Wis.  401,  and  NevU 
V.  Clifford,  51  Wis.  483);  nor  an  order  denying  a  motion 
for  judgment  in  one's  favor  {Treat  v.  JBiles,  75  Wis.  265). 
The  proper  practice  in  such  cases  is  to  except  to  the  rulings, 
and  appeal  from  the  judgment.  The  plaintiff  in  this  case 
excepted  to  the  findings  of  fact  and  conclusions  of  law  whidi 
he  moved  to  have  modified. 

The  learned  counsel  of  the  appellant  suggests  that  the 
order  involves  the  costs  in  the  case.  That  would  make  no 
difference,  for  that  also  is  a  part  of  the  findings.  An  order 
taxing  or  retaxing  the  costs  is  not  appealable,  because  it 
is  before  judgment.  McRugh  v.  C  cfe  -ZT.  W.  JR.  Co.  41 
Wis.  79. 

By  the  Court. —  The  appeal  is  dismissed. 


Wabhbb,  Bespondent,  vs.  Hiohslstbtteb,  Appellant. 

October  16  ^November  6, 1890. 

New  trial:  Misapprehension  of  law:  Appeal 

To  justify  the  reversal  of  an  order  granting  a  new  trial  on  the  groand 
that  it  was  based  upon  a  misapprehension  of  law,  such  miss^pre- 
hension  should  appear  in  the  order  itsell 
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APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

The  following  statement  of  tie  case  was  prepared  by  Mr. 
Justice  Cassoday: 

It  appears  from  the  record  that  this  is  an  action  for 
money  had  and  received  by  the  defendant  as  agent  for  the 
plaintiff  in  the  sale  of  lands ;  that  the  defense  is  a  general 
denial  and  new  matter  alleged;  that,  June  23, 1889,  a  judg- 
ment was  rendered  in  justice's  court  in  favor  of  the  plaintiff; 
that,  October  14, 1889,  a  verdict  was  rendered  in  the  circuit 
court,  on  appeal,  in  favor  of  the  defendant ;  that,  October 
26,  1889,  the  plaintiff  moved  the  court  upon  the  minutes, 
records,  pleadings,  files,  and  proceedings  in  said  cause  to  set 
aside  said  verdict  and  grant  a  new  trial  on  eight  grounds 
specifically  named ;  that,  November  8, 1889,  the  court  made 
an  order  thereon,  without  reciting  therein  any  ground  for 
the  same,  setting  aside  said  verdict  and  granting  a  new 
trial ;  that,  January  9,  1890,  the  defendant  appealed  from 
said  order  to  this  court;  that,  July  12,  1890,  the  judge  of 
said  court  signed  a  bill  of  exceptions  wherein  it  is  stated  in 
effect  that  in  granting  said  motion  for  a  new  trial  the  said 
court  held  that  in  giving  the  instructions  to  the  jury  the 
letter  of  the  defendant  and  wife  to  the  plaintiff,  dated  April 
15,  1889,  in  evidence,  was  overlooked  by  the  court,  and  that 
the  court  should,  in  the  said  instructions  to  the  jury,  have 
more  particularly  called  the  jury's  attention  to  the  contents 
of  said  letter,  and  that,  because  the  court  had  not  done  so, 
the  verdict  ought  to  be  set  aside  and  a  new  trial  granted ; 
that  said  order  was  made  for  that  reason,  and  for  none  other. 

Humphrey  Pierce^  tor  the  appellant. 

For  the  respondent  there  was  a  brief  by  Hervry  D,  Eyam^y 
and  the  cause  was  argued  orally  by  W.  S.  Warner j  the  re- 
spondent, in  person. 

Cassoday,  J.  The  motion  for  a  new  trial  upon  the 
grounds  therein  stated  was  very  much  within  the  discretion 
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of  the  trial  court.  An  order  granting  such  new  trial  will 
not  ordinarily  be  disturbed  unless  it  is  apparent  from  the 
record  that  there  has  been  an  abuse  of  such  discretion.  It 
does  not  so  appear  in  the  case  at  bar.  The  only  exception 
to  the  rule  is  when  it  affirmatively  appears  from  the  record 
that  such  order  is  based  upon  a  misapprehension  of  the  law 
applicable.  Mullen  v.  Beinig^  68  Wis.  410.  When  such 
misapprehension  exists  and  is  relied  upon,  it  is  usually  made 
to  appear  in  the  order  itself,  and  in  fact  should  so  appear. 
The  order  before  us  for  review  reveals  no  such  misappre- 
hension. For  aught  that  appears  in  the  order,  it  may  have 
been  granted  upon  any  of  the  eight  grounds  specified  in  the 
motion.  Had  the  trial  court  denied  that  motion,  the  plaint- 
iff might  have  appealed  from  any  order  made  thereon, 
within  the  statutory  period.  But  the  court  granted  the 
motion,  and  two  months  thereafter,  and  on  January  9, 1890, 
the  defendant  appealed  from  the  order  made  thereon. 
More  than  eight  months  after  making  the  order,  the  trial 
judge  settled  and  signed  a  bill  of  exceptions  purporting  to 
state  the  only  ground  upon  which  he  granted  the  motion  as 
mentioned  in  the  foregoing  statement.  The  ground  so 
stated  is  not  among  those  enumerated  in  the  motion.  Ko 
such  order  upon  such  ground  was  asked  for  by  the  plaintiff. 
It  may  be  questionable  whether  the  order  could  be  sustained 
upon  that  ground.  It  is  enough  here  to  know  that  the 
practice  of  making  such  misapprehension  of  law  appear  by 
bill  of  exceptions  instead  of  in  the  order  itself  is  contrary 
to  the  repeated  decisions  of  this  court.  Jiogera  v.  Homig^  46 
Wis.  361;  Webst^  v.  Oconto  Co,  47  Wis.  227;  MxdUn  v. 
Beinig^  68  Wis.  410.  As  indicated  in  the  first  of  these 
cases  by  Mr.  Justice  Obton,  the  order  is  without  qualifica- 
tion or  reservation,  and  must  therefore  be  held  to  be  con- 
clusive until  modified  in  some  proper  way.  Even  such 
statement  of  the  trial  judge  in  the  bill  of  exceptions  cannot 
be  imported  into  the  order,  nor  have  the  effect  of  changing, 
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modifying,  or  impeaching  it.    Especially  should  this  be  so, 
where,  as  here,  the  ground  embodied  in  such  statement  is 
outside  of  those  enumerated  in  the  motion. 
By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 


Bailey,  Eespondent,  vs.  O^Donnel,  Appellant. 

October  15— November  S,  1890, 
Heplevin:  Evidence:  Becord  of  suU  inter  alios :  AppedL 

1.  In  replevin  for  a  horse  it  appeared  that  one  M.,  heing  the  owner 

thereof,  had  mortgaged  it  to  one  S.  to  secure  the  performance  of  a 
contract  After  the  contract  had  been  f  uUy  performed,  M.  mort- 
gaged the  hoi-se  to  one  G.  Subsequently  S.  took  the  horse  from  M. 
in  an  action  of  replevin,  and  sold  it  under  his  mortgage  to  the 
plaintiff ;  and  thereafter  G.  took  it  from  the  plaintiff  under  his 
mortgage,  and  sold  it  to  the  defendant  Held,  that  the  record 
and  papers  in  the  replevin  suit  of  S.  against  M.  were  not  admissible 
in  evidence  against  the  defendant  in  this  action. 

2.  There  being  no  evidence  other  than  such  record  and  papers  which 

would  sustain  the  verdict  for  the  plaintiff,  the  admission  thereof  was 
a  material  error. 

APPEAL  from  the  Circuit  Court  for  Forest  County. 

Keplevin.  The  facts  will  sufficiently  appear  from  the 
opinion.  The  defendant  appeals  from  the  judgment  entered 
upon  a  verdict  in  favor  of  the  plaintiflE. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Zevi  J,  Billings, 

Egbert  Wymcm^  for  the  respondent. 

Cole,  C.  J.  This  is  an  action  of  replevin  for  the  posses- 
sion of  a  horse.  The  plaintiff  clams  to  have  bought  the 
animal  of  one  Chauncy  Spaulding  at  a  public  sale.  Spauld- 
ing  derived  title  under  a  bill  of  sale  given  to  him  by  one 
J.  C.  Miner,  dated  January  5, 1889.    This  bill  of  sale,  though 
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absolute  in  its  terms,  was  filed  as  a  mortgage,  and  was 
treated  by  the  court  as  such  on  the  trial  Spaulding  left 
the  property  in  the  possession  of  Miner  until  November  2, 
1889,  when  he  caused  the  horse  to  be  taken  in  an  action  of 
replevin  commenced  by  him  against  Miner  before  a  justice 
of  the  peace.  It  was  by  the  proceedings  in  that  action  that 
Spaulding  obtained  possession  of  the  horse,  and  then  sold  it 
to  the  plaintiff  in  this  suit.  But  the  horse  was  taken  from 
the  plaintiff's  possession  in  three  or  four  days,  under  a 
chattel  mortgage  which  included  the  animal  and  other  prop- 
erty, which  chattel  mortgage  was  given  by  Miner  to  one 
Graef,  dated  May  7,  1889.  This  mortgage  is  in  the  usual 
form  of  such  instruments,  and  was  filed  in  the  proper  office 
the  day  of  its  date.  There  is  nothing  in  the  case  which 
tends  to  impeach  the  good  faith  or  validity  of  this  mort- 
gage. It  was  given  to  secure  the  payment  of  a  bona  fde 
debt  which  the  mortgagor,  Miner,  owed  the  mortgagee, 
Graef.  About  this  there  is  no  question  made.  It  is  in- 
sisted that  the  title  to  the  horse  derived  under  this  mort- 
gage must  prevail  as  against  any  title  which  Spaulding 
acquired  under  his  bill  of  sale. 

It  is  not  necessary  in  this  case  to  decide  whether  the  bill 
of  sale  of  personal  property,  absolute  on  its  face,  may  be 
filed  as  a  chattel  mortgage,  and  have  the  effect  of  a  mort- 
gage so  far  as  subsequent  purchasers  and  incumbrancers 
of  the  mortgaged  property  are  concerned.  This  was  not 
a  conditional  sale  of  the  horse,  where  the  title  was  to  re- 
main in  the  vendor  and  the  possession  in  the  vendee  until 
some  condition  was  complied  with,  so  as  to  authorize  it  to 
be  filed  under  sec.  2317,  K.  S.  It  was  undoubtedly  in- 
tended by  the  parties  to  it  to  be  in  the  nature  of  a  mort- 
gage to  secure  the  performance  of  a  logging  contract  which 
Miner  had  entered  into  with  Spaulding,  December  16, 1888, 
on  which  Spaulding  had  advanced  some  money.  It  is  only 
necessary  to  observe,  in  regard  to  this  logging  contract, 
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that  the  undisputed  testimony  shows  that  it  had  been  fully 
performed  by  Miner,  and  that  Spaulding's  debt,  growing 
out  of  it,  had  been  paid  and  satisfied  before  Miner  gave 
the  chattel  mortgage  to  Graef . 

We  think  the  court  should  have  granted  the  motion  for 
a  nonsuit,  on  the  ground  that  the  plaintiff  failed  to  show 
title  or  the  right  of  possession  of  the  horse  under  the  bill 
of  sale  in  question,  as  against  the  defendant.  But  the  case 
is  not  reversed  for  that  reason,  but  for  another,  which  will 
be  now  stated. 

On  the  trial,  the  record  and  papers  in  the  case  of  Spauld- 
tng  V.  Mhwr  were  introduced  in  evidence  against  the  ob- 
jection of  the  defendant.  The  object  of  this  testimony  was 
to  prove  title  to  the  horse  in  the  plaintiff;  but  it  is  obvious 
that  this  record  was  in  a  proceeding  inter  alios  acta^  and 
cannot  affect  the  parties  to  this  suit.  That  it  was  improper 
testimony  is  too  plain  to  admit  of  discussion.  The  learned 
counsel  for  the  plaintiff  insists  that  the  judgment  should 
not  be  reversed  because  of  the  admission  of  this  improper 
testimony,  since,  as  he  says,  there  is  other  evidence  in  the 
case  sufficient  to  sustain  the  verdict  for  the  plaintiff.  We 
cannot  agree  with  counsel  upon  this  point.  Treating  the 
bill  of  sale  as  in  the  nature  of  a  chattel  mortgage  given  to 
secure  the  performance  of  the  logging  contract,  when  that 
logging  contract  was  performed  the  bill  of  sale  wdi&ftmctua 
officio.  It  had  performed  its  office,  and  could  not  be  invoked  • 
to  sustain  the  title  of  Spaulding  to  the  horse  in  controversy ; 
hence  the  foundation  of  the  plaintiff's  title  derived  under 
the  bill  of  sale  falls  to  the  ground.  So  the  admission  of  the 
record  might  have  been,  and  doubtless  was,  very  prejudicial 
to  the  defendant,  and  must  have  had  a  controlling  weight 
with  the  jury  in  finding  that  the  plaintiff  was  the  owner  of 
the  horse  and  entitled  to  the  possession  of  the  same.  The 
jury  must  have  supposed  that  the  title  of  Spaulding  had 
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been  determined  in  this  action  against  Miner,  and  found 
in  favor  of  the  plaintiff  on  that  theory.    Be  this  as  it  may, 
r  it  is  apparent  the  record  was  improperly  admitted  and 

f*  was  well  calculated  to  injure  the  defendant.    Without  con- 

sidering the  error  assigned  on  the  charge,  we  therefore  re- 
verse the  judgment  because  of  the  admission  of  improper 
evidence,  and  relnand  the  cause  for  a  new  trial 
By  the  Ckmrt. —  It  is  so  ordered. 
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Abatement  of  action.    See  Pabtibs. 

AcciDBNT  IKSUBANG3E.    See  Inbxtkance;  1. 

Aocx>i7KT  Books  as  evidence.    See  Sale  of  Chatteub,  4 

AcoouNTma.    See  MoBTGAaB&    Pabtnebship,  7-10.    Pleading,  d. 

ACTION. 
Cause  of  Action,    See  Bills  and  Notes,  1.    Ck>MMON  Schooia    Con- 

TBACTS,   1,  4     COBPOBATIONS,   1,  2,  4-8.     DEATH,  1.     DeBTOB  AND 

Cbeditoe.  Easements,  2.  Equity.  Evidence,  a  Fbaud.  Hus- 
band AND  Wipe,  2.  Insubance.  Libel.  Limitation  op  AcmoNS, 
2.  Logs  and  Lumbeb,  2,  6,  6.  Mabbiage.  Masteb  and  Sebvant, 
4,  9.  Pabtnebship,  7.  Physicians  and  Subgeons.  Railboads, 
2-7,  21,  22,  28.  RELIGIOUS  Societies.  Replevin.  Sale  of  Chat- 
tels, 2,  7-11.  Setoff.  Specifio  Pebfobmance.  Subetyship. 
Taxation,  1.  Telephone  Companies.  Towns,  1-3,  6.  Vendob, 
ETa  OF  Land.    Watebcoubses.    Wills,  6,  7. 

By  whom  to  he  brought — Who  may  maintain.    See  Contbacts,  4. 

COBPOBATIONS,  4-6,  8.     DEBTOB  AND  CEEDITOB.     ESTATES  OF  DE- 

cedeicts,  8.    Insubance,  5.    Mabbiage,  1, 4.    Pabtnebship,  8. 

Conditions  precedent.    See  Highways,  7,  8.    Insubance,  6. 

Limitations,    See  Estates  of  Decedents,  1,  2.    Limitation  of  Ac- 
tions.   Subetyship,  1-a    Tax  Titles,  J. 

Abatement    See  Pabtibs. 

Consolidation, 

1.  Two  of  three  heirs  having  each  brought  actions  to  charge  the  repre- 
sentative of  the  administrator  of  the  estate  of  their  ancestor,  and 
one  who  had  been  the  business  partner  of  said  administrator,  sepa- 
rately, with  the  profits  arising  m)m  their  dealings  with  the  lands  of 
said  ancestor,  and  it  appearing  that  each  cause  of  action  arose  out 
of  the  same  transactions  and  that  the  rights  of  all  parties  could  be 
fully  protected  in  a  single  action,  the  court  properly  ordered  that  all 
four  actions  be  consoUdated  and,  on  motion  of  the  third  heir,  that 
he  be  made  a  party  to  the  consolidated  action.  Biron  Vi  Edtoards, 
Biron  v,  Scott,  477 

2l  The  power  of  a  court  of  equity  to  consolidate  actions  does  not  depend 
upon  any  statute  for  its  existence.  Ibid, 

CivU  or  CriminaXf    See  Fobfeitubbs. 

Law  or  Equity  f   See  Debtob  and  Cbeditob.    Insubanoi^  i,  5.    Pabt- 
nebship, 7. 

Tori  or  Contract  f   See  LoGB  and  Lumbeb,  21 
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Various  Actions  and  Proceedings, 

Against  a  County, 
For  compensation  for  publishing  list  of  unredeemed  landa^  314 
To  set  aside  taxes,  cancel  tax  certificates,  eta,  672. 

Against  a  Town, 

Upon  town  orders,  29,  81. 

For  work  and  labor,  88,  88. 

For  death  of  person  caused  by  defective  highway,  152l 

For  injuries  to  person  from  defective  highway,  523,  544. 

To  recover  expenses  of  commission  to  review  equalization,  lOSL 

For  amoimt  to  be  raised  for  joint  free  high  school,  582. 
Against  Public  Officers, 

Commissioner  of  Insurance.    Mandamus  to  compel  iasuanoe  of  oer- 
tiiicate  to  insurance  company,  284 

County  Judge.     Quo  warranto. 

County  Clerk.    Upon  official  bond. 

Sheriii'.    To  restrain  prosecution  of  action,  210.    For  conTeision,  648l 

Town  officers.    For  trespass  to  land,  856. 

School  board.    On  school  orders,  27. 
Against  a  Railway  Company, 

For  injuries  to  person  from  neglig^ice,  1,  218,  228,  247,  871,  63L 

For  death  of  person  through  negligence,  849,  405. 

For  killing  horse  on  track,  585. 

To  quiet  title  to  land,  114. 

For  compensation  for  land  taken,  159,  658. 

Against  a  Telephone  Company, 
For  injuries  caused  by  obstruction  of  highway,  689. 

Against  an  Insurance  Company, 

On  fire  poUcy,  4,  87,  886,  611. 

On  accident  pohcy,  618. 

To  close  up  its  business,  etc.,  866. 
Aqainst  a  Bank, 

To  recover  money  deposited,  501. 

Against  other  Private  Corporations, 

For  injuries  to  persons  from  negligence,  defective  appli^ncee^  et(X»  % 
14,  51. 

For  breach  of  agreement  as  to  time  of  doing  work,  72l 

To  charge  stockholders  with  debts  for  services,  lOL 

Garnishment,  199. 

To  have  stock  adjudged  void,  and  to  compel  issuance  of  stock,  45& 

For  balance  of  purchase  price  of  logs,  548. 
Against  Estates  of  Decedents,  Administrators^  etik 

On  promissory  notes,  108,  569. 

To  recover  dower,  etc.,  557. 
Against  Ouardian, 

Accounting,  666. 

Against  Assignee  for  Benefit  of  Creditors. 
Qamishment^  402. 

By  the  State, 
Mandamus  to  commissioner  of  insurance^  284 
Quo  warranto  to  coimty  judge,  601. 
To  collect  forfeitures,  448. 

For  assault  with  intent  to  do  great  bodily  harm,  278L 
For  murder,  271,  276. 
For  adultery,  467. 


Digitized  byVjOOQlC 


Wis.]  IKDEX.  688 


For  threatening  oommnnicationa,  460, 

For  perjury,  6w. 

For  assault  with  intent  to  kill,  648. 

Bythe  Attorney  Oeneral 
To  close  up  the  business  of  an  inaprance  company,  866w 

By  a  County, 

On  official  bond  of  county  clerk,  24. 

To  recover  expenses  of  commission  to  review  equalization,  IfiS, 
By  a  City, 

To  restrain  erection  of  building  in  river,  288. 
Bya  School  District 

For  amount  to  be  raised  by  town  for  joint  schoo],  582. 
By  a  Bank, 

On  promissory  notes,  486. 
By  other  Private  Corporations, 

For  compensation  for  land  taken  for  railroad,  169. 

For  purcnase  price  of  chattels,  480. 

By  Executors,  Administrators,  etc 
For  damages  for  death  of  intestate,  152, 114,  849,  505, 
For  construction  of  wiU,  805. 
Replevin,  405. 
Ejectment,  57a 
For  an  accoimting,  eta,  419. 

Byan  Assignee  for  Benefit  of  Creditors. 
For  moneys  deposited  in  bank,  501. 

Actions  arranged  according  to  their  subject  matter. 

On  official  bond  of  coun^  clerk,  24 

On  town  orders,  29,  81. 

On  school  orders,  27. 

On  fire  insurance  policy,  4, 87,  886,  611. 
-     On  accident  insurance  policy,  618. 

On  promissory  notes,  108,  488,  568. 

For  breach  of  covenants  in  warranty  deed.  124 

For  breach  of  land  contract  by  vendor,  520. 

To  recover  purchase  money  paid  for  land,  584 

For  rent  of  engine  under  written  lease,  348. 

For  price  of  chattels  imder  written  contract,  55,  480. 

On  written  contract  for  services,  88,  88,  878. 

For  statutory  compensation  for  publishing  list  of  unredeemed  landfl^ 
214 

For  breach  of  written  contract  for  sale  of  logs,  55. 

For  breach  of  written  contract  to  furnish  logs  for  sawing,  548. 

For  breach  of  written  contract  to  do  work  in  such  time  as  not  to  de- 
lay other  contractors,  72. 

For  debt  due  on  account  stated,  894 

To  collect  forfeitures,  448. 

To  recover  expenses  of  commission  to  review  equalization,  165. 

For  amount  to  be  raised  by  town  for  joint  school,  582. 

For  balance  due  for  chattels  sold  and  delivered,  45,  548. 

For  balance  due  for  services  imder  oral  contract,  8®9, 588, 

For  commission  for  tindin^  purchaser  for  land,  81. 

For  breach  of  oral  or  imphed  warranty  of  bull,  470, 

To  recover  money  deposited  in  bank.  501. 

To  recover  money  loaned,  515. 

For  money  had  and  received,  674 

To  recover  money  paid  to  defendant's  use,  12L 
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For  contribution,  against  partners,  579. 

For  contribution,  against  co-surety,  486. 

On  implied  contract  to  pay  for  chattels  converted,  8401 

For  trespass  upon  land,  856,  598. 

For  obstruction  of  right  of  way,  266. 

For  wrongful  conversion  of  chattels,  509,  649. 

For  killing  of  horse  on  railroad,  585. 

For  injuries  to  persons  from  negligence,  1,  51,  318,  228,  247,  871, 6S1. 

For  injuries  to  persons  from  defective  machinery,  eta,  9, 14 

For  injuries  to  person  fn^m  defective  highway,  523,  544. 

For  injuries  to  person  from  obstruction  m  highway,  589. 

For  death  caused  by  negligence,  349,  505. 

For  death  caused  by  defective  highway,  152. 

For  death  caused  by  malpractice  of  sm-geon,  174 

For  hbel,  43,  236. 

Ejectment,  270,  414,  57a 

To  recover  dower,  etc,  557. 

Proceedings  for  condemnation  of  land  for  railroad,  159,  653. 

Replevin,  186, 146,  405,  677. 

Oarnishment»  199,  322,  402. 

Quo  warranto,  601. 

Mandamu8y  to  compel  issuance  of  certificate  to  insurance  c(nnpaDy, 

284. 
To  close  up  business  of  insurance  company,  866. 
Apphcation  for  leave  to  sue  on  judgment^  181. 
Taxation  of  costs,  142. 
Final  accoimting  of  guardian,  666. 
Claims  against  estates  of  decedents,  108. 
For  construction  of  will,  805. 
To  annul  marriage,  634. 

For  an  accounting  and  to  recover  value  of  ore  mined,  419. 
For  an  accounting  and  to  have  mortgage  debt  adjudged  paid,  258L 
To  charge  stockholders  with  corporate  debts  for  labor,  lOl. 
To  have  corporate  stock  adjudged  void,  and  to  compel  issuance  of 

stock,  453. 
To  foreclose  mort^^age,  263. 

To  charge  land  with  plaintiff's  support,  under  will,  489. 
To  charge  trustee  with  profits,  477. 
To  have  taxes  and  tax  certificates  declared  void,  672. 
To  set  aside  chattel  mortgages  and  a  sale  thereunder,  and  to  restrain 

prosecution  of  action,  210. 
To  restrain  erection  of  building  in  river,  288. 
To  quiet  titie  to  land,  remove  clouds,  etc.,  77,  114,  660. 
For  specific  performance  of  land  contracts,  95,  182l 
For  murder,  271,  276. 
For  adultery,  467. 
For  perjury,  630. 

For  assault  with  intent  to  kill,  648. 
For  assault  with  intent  to  do  great  bodily  harm,  278L 
For  sending  threatening  communication,  460. 

Administrators  AND  EXECUTOR&  See  Estates  of  Dbcedent&  Wili& 

Adulteration  in  foods,  eta    See  FoRFEiTURB&f,  1. 

Agency.    See  Reuoious  Socibtibs.    Tax  Titlbs,  4^  &    Yshdoi^  ira 
OP  Land,  1,  4* 

Amendment  of  pleading.    See  Pleading,  L 

Annulment  of  marriaga    See  Mabbiagk 
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Answer.  See  Mobtoages,  1.  Pabtibs.  Pabtnebship,  2.  PBAcmcB;  1. 
Railboads,  1.    Sale  of  Chattels,  8. 

AirrENUPTiAL  Agbeement.    See  Husband  and  Wife,  0-4 

APPEAL. 

To  Supreme  Court.  See  Appealable  Obdeb.  Biua  and  Notes,  4. 
Costs,  8.  Cbimminal  Law,  1,  2.  Instbuotions  to  Juby,  5.  Libel, 
9.    New  Tbl^l. 

1.  Where  there  is  no  bOl  of  exceptions  this  court  will  assume  that  there 
was  evidence  sustaining  all  the  findings  of  fact  by  the  trial  court 
and  disproving  all  inconsistent  inferences. '  Morrow  v.  Lander,    77 

2l  a  certificate  to  a  bill  of  exceptions  regularly  signed  by  the  judge, 
that  "  the  above  and  foregoing  was  and  is  all  the  tesumony  given 
on  the  trial  of  the  above-entitled  action,"  is  sufficient  Muetze  v. 
Tuteur,  288 

8.  An  erroneous  statement  by  plaintifiTs  counsel,  at  the  Gommei^;ement 
of  the  trial,  as  to  the  nature  of  the  action,  which  did  not  mislead 
the  defendant,  is  not  groimd  for  reversal  of  the  judgment  Lee  v. 
Campbell,  840 

4  "Where  the  bill  of  exceptions  is  not  certified  by  the  trial  judge  to  con- 
tain all  the  evidence,  it  wiU  be  presumed  that  every  fact  pleaded 
which  is  essential  to  support  the  judgment  was  proved  on  the  trial 

Ibid. 

5.  An  exception  to  the  whole  of  the  charge  to  the  jury  is  too  general  to 

be  available  on  appeal     Smith  v,  Coleman,  348 

6.  The  right  to  appeal  from  an  order  is  waived  by  a  party  who  accepts 

the  costs  awarded  to  him  as  the  condition  upon  which  the  order 
was  granted.  Ibid 

'From  Jvsticet^  Courts, 

7.  Upon  appeal  to  the  circuit  court  if  there  is  no  trial  de  novo,  the  ver- 

dict 01  the  jury  in  a  justice's  court  must  stand,  unless  it  is  clearly 
unsupported  by  the  evidence.     Johnson  v,  Borson,  693 

APPEALABLE  ORDER. 
See  Appeal^  6. 

1.  An  order  modifying  certain  findings  of  fact  and  conclusions  of  law 

in  a  manner  different  from  that  asked,  and  refusing  to  modify 

others,  is  not  appealabla    Smith  v,  Shatoano  Co.  672 

2l  An  order  taxing  or  retaxing  costs  is  not  appealable^  Ibid, 

Afpligation  of  payments.    See  Subetyship,  8. 

Abbttbation.    See  Insxtbance,  6. 

Assignment* 
For  benefit  of  creditora    See  Setoff.    Yolitntaby  AssiGNHBirL 
Of  partnership  claim.    See  Pabtnebship,  8. 

Attobnbys  at  Law.    See  Cbiminal  Law,  8. 

Bansb  and  Banking.    See  Setoff. 

Bill  of  Exceptions.    See  Appeal,  1,  2,  4.    Cbiminal  Law,  1, 2L 

Bill  of  PABTicuLABa    See  Sale  of  Chattels,  8w 
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BnJ>S  AND  NOTEa 

See  Estates  op  Decedents,  2. 

1.  In  an  action  by  a  bank  against  accommodation  indorsers  of  notes, 
it  appeared,  among  other  things,  that  after  maturity  thereof  the 
maker  vedd  interest  thereon  for  ninety-three  days  in  advance.  He 
testified  that  the  plaintiffs  cashier  had  agreed  to  extend  the  time  of 
payment  if  the  interest  was  paid  in  advance.  Upon  such  payment 
bemg  made  the  dates  upon  the  backs  of  the  notes,  showing  the  times 
when  they  became  due,  were  changed  to  the  dates  to  which  interest 
was  so  paid,  and  the  notes  were  placed  with  others  beconung  due 
at  those  times,  and'  no  demand  of  payment  was  made  imtil  about 
those  dates.  The  cashier  testified  znat  he  had  told  the  maiker  that 
if  he  wanted  an  extension  he  must  get  new  notes  indorsed  by  the 
same  parties,  and  that  he  did  not  intentionally  extend  the  time. 
The  inaorsers  had  no  knowledge  of  and  did  not  consent  to  any  ex- 
tension. HeUHy  that  tlie  evidence  did  not  warrant  a  verdict  ag^p^jt 
the  indorsers,  it  appearing  tliat  there  had  been  an  extension  which 
released  t^em.    Batavian  Bank  v,  McDonald,  486 

8l  In  an  action  upon  a  i)romissory  note  purporting  to  have  been  exe- 
cuted by  defendant's  intestate,  R,  who  signed  by  making  his  mark, 
the  payee^s  daughter  testified  that  two  indorsements  of  payments 
thereon  were  made  by  her  at  the  request  of  both  R.  and  her  fath^. 
Another  witness  testified  that  he  assisted  at  an  attempted  settlement 
between  R.  and  the  payee,  and  that  a  note  of  R.  was  then  presented 
by  the  payee,  which  he  believed  to  be  the  one  now  m  smt  Hdd^ 
that  the  evidence  of  the  execution  of  the  note  by  R  was  sufficient 
to  support  a  verdict  for  the  plaintiff.    Williams  v.  Riches,  560 

8w  The  payee's  daughter  having  been  only  ten  years  old  when  she  wrote 
the  first  indorsement,  and  thirteen  years  old  when  she  wrote  tbe 
second,  it  was  not  error  to  refuse  to  compel  her  to  rewrite  the  in- 
dorsements for  comparison  at  the  trial,  she  being  then  twenty-one 
years  old  and  having  testified  that  her  handwriting  had  very  much 
changed  and  improved.  Ibid, 

4  In  an  affidavit  for  a  continuance  the  plaintiff  had  stated  that  he  could 
not  safely  go  to  trial  without  the  testimony  of  one  W.  EL,  whom  he 
beUeved  to  have  made  the  second  indorsement  on  the  note.  This 
affidavit  was  offered  as  evidence  by  the  defendant^  but  was  rejected. 
The  father  of  W.  H.  testified  that  the  plaintiff  had  told  him,  prior 
to  the  trial,  that  W.  H.  made  one  of  the  indorsements.  The  plaint- 
iff testified  that  he  did  make  such  statement ;  that  he  was  induced 
to  do  so  from  comparing  W.  H.'s  handwriting  with  tiie  indorse- 
mentB,  but  knew  nothing  about  the  fact ;  and  that  he  was  after- 
wards informed  that  the  payee's  daug:hter  made  the  indorsements 
Held,  that  the  exclusion  of  the  affidavit  was  not  error  for  which  the 
judgment  would  be  reversed.  Urid 

Bond  of  assignee :  Approval    See  Yoluntaby  AssiaiOfEMT,  & 

Bond  of  county  clerk :  Action  for  breach.    See  Pabtib& 

Burden  of  Proof.    See  Pleading^  2.    Railboad6»  L    Yvsdob,  etc. 
OF  Land,  a 

Carribbs.    See  Railroads^  6. 
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CASES  DISTINGUISHED,  Era 

1  Atkinson  v.  Chodrich  Transp.  Co,  60  Wi&  141  (as  to  nogligenoe  of 
third  persons^  distinguished.    Blazinaki  v.  Perldns,  12 

2,  Brill  V.  Ide'8  Estate,  75  Wis.  118  (as  to  claims  against  estates  of  de- 
cedents), distinguished  and  questioned.  Austin  v.  Savelands  Es- 
tate, 108, 112 

a  Buchner  v.  C,  M.  &  N.  W,  R  Co.  56  Wis.  408,  60  id,  264;  Shealy  v. 
C,  M.AKR.  Co.  72  id.  471  (as  to  taking  of  landX  distinguished. 
Trustees  v,M.i&L.W,R,  Co,  161-2 

4.  Buchner  v,  C,  M.&  N.W.R  Co.  56  Wis.  403,  60  id,  264  (as  to  taking 
of  land),  followed.    Shealy  v.  C,  M.  &  N.  R  Co.  656 

6.  Bushnell  v.  Scott,  21  Wis.  457 ;  Jones  v.  Evans,  28  id,  168 ;  and  Duffy 

V.  C.  (SbN.  W.  R  Co.  84  id.  188  (as  to  new  trialX  distinguished.  Kitt- 
nerv.M.&N.R  Co.  8 

a  Duffy  V.  a  AN.W.R  Co.  84  Wis.  18a    See  No.  5. 

7.  Emmons  v.  Sheldon,  26  Wis.  648 ;  Whitney  v.  Milioaukee,  65  id.  409 

(as  to  inadequate  damages),  distinguished.    Robinson  v,  Waupaca, 

546 
a  ChUbank  v.  Stephenson,  81  Wis.  592  (as  to  what  constitutes  a  partner- 
ship), distinguished.    La  Flex  v,  Burss,  541 

9.  Oolden  v.  Olock,  57  Wis.  118  (as  to  sale  of  standing  timber^  followed. 
Hicks  V.  Smith,  148,  150 

10.  Haben  v.  Harshaw,  49  Wis.  879  (as  to  partnership  liability),  distin- 
guished.   Cribb  V.  Morse,  828 

IL  Heddles  v.  C.  A  N.  W.  R  Co.  74  Wis.  239  (as  to  precautions  at  rail- 
way crossing^  distinguished.     WincheU  v.  Abbott,  877 

12.  Herbst  v.  Lowe,  65  Wis.  816  (as  to  ignorance  of  contents  of  written 
instrumentX  distinguished.     Warder,  B.  <fc  O.  Co.  v.  Whitish,     488 

la  Hinman  v.  Hartford  F.  Ins.  Co.  86  Wis.  159 ;  and  Schumitsch  v.  Afn. 
Ins.  Co.  48  id.  26  (as  to  indivisible  contracts),  distinguished.  Ixxmiis 
V.  Rockford  Ins.  Co.  89 

14  Hubbard  v.  Lyndon,  28  Wis.  674  (as  to  town  orders^  distinguished. 
Broum  v.  Jacobs,  80 

15.  Jones  v.  Evans,  28  Wis.  16a    See  Na  a 

la  Lindsay  v.  Quy.  57  Wis.  200  (as  to  approval  of  bond  of  assignee),  dis- 
tinguished.   Shakman  v.  SMueter,  404 

17.  Mills  V.  Qleason,  11  Wis.  470  (as  to  ratification),  distinguished  Dul- 
lanty  v.  Vaughn,  42 

la  Schumitsch  v.  Am.  Ins.  Co.  48  Wis.  2a    See  Na  la 

19.  Shealy  v.  C,  M  &  N.  R  Co.  72  Wis.  471.    See  Na  a 

20.  Whiting  v.  &  <&  F.  du  L  R  Co.  25  Wis.  167  (as  to  donations  to  rail- 

roadsX  followed.    Ellis  v.  N.  P.  R  Co.  118-120 

21.  Whitney  v.  Milwaukee,  65  Wis.  409.    See  Na  7. 

2a  Willis  V.  Bremner,  60  Wia  622  (as  to  partnership  liability),  followed. 
Cribb  V.  Morse,  828 

2a  Winner  v.  Hoyt,  66  Wis.  227  (as  to  voluntary  assignment),  distin- 
guished.   Cribb  v.Hibbard,S.B.4S:  Co.  204-210 

34.  Winninghoff  v.  Wittig,  64  Wi&  180  (as  to  consolidation  of  actions), 
distinguished  and  limited.    Biron  v.  Edwards,  486 

25.  Winstanley  v.  C,  M.  A  St.  P.  R  Co.  72  Wia  875  (as  to  precautions  at 
railway  crossing),  a  suggestion  n^atived.    WincheU  v.  Abbot,    875 
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Cause  of  AcmoN.    See  Action. 

Chanoe  of  Venue.    See  Cbiminal  Law,  6-9.    JuBiSDionoN,  8L 
Chaboino  the  Jubt.    See  Instructions  to  Jubt. 
Chabiyabi.    See  Cbdonal  Law,  14. 

CHATTEL  MORTGAGEa 

See  Debtob  and  Cbbditob.    Evidencb,  10, 11.    Pabtnebship,  L    Vol- 
UNTABY  Assignment,  1. 

1.  It  was  stipulated  that  the  mortgagor,  at  the  request  of  the  mort- 
gagee, delivered  a  chattel  mortage  to  the  proper  town  derk,  ''who 
took  the  same  into  his  possession  and  filed  it  as  of  that  day,''  mak- 
ing the  entries  required  by  subd.  10,  sec  832,  R  a  Held,  that  the 
mortgage  was  duly  filed,  within  the  meaning  of  sec.  :i:314,  R  S. 
Marlet  v,  Hinman,  186 

2l  a  chattel  mortgage  which  has  been  duly  filed  is  valid  as  agamst  a 
subsequent  boiia  fide  purchaser  of  the  property,  although  prior  to 
his  purchase  the  mortgage  has  disappearea  from  the  files  through 
the  negligence  or  misconduct  of  the  town  clerk.  Ibtd 

CmES.    See  Railboads,  2,  4.    Watebcoubsb8»  1,  & 

Civil  Damages  for  death.    See  Damages,  1, 6, 7.    Death.    Physicians 

AND  SUBGEONS. 

Claims  against  decedents.    See  Estates  of  Decedents,  1, 2L 
Clebical  Ebbobs.    See  Costs,  a 
Cloud  upon  Title.    See  Equity. 
Co-employees.    See  Masteb  and  Sebvant,  4,  A. 
Common  CABBiEBa    See  Railboads,  ^ 

COMMON  SCHOOIA 

See  Towns,  a 

In  an  action  against  a  town  board  of  school  directors  upon  orders 
drawn  upon  the  town  treasurer  for  debts  incurred  for  school  par- 
poses,  and  made  payable  "  out  of  any  moneys  in  tiie  sdiool  fund  not 
otherwise  appropriated,"  the  complaint  need  not  allege  that  there 
are  moneys  in  such  fund  out  of  which  the  orders  could  be  paid. 
Such  orders  are  not  payable  out  of  a  special  fund,  and  the  presump- 
tion is  that  the  school  officers  have  performed  their  duty  m  raising 
money  for  the  support  of  the  schools.  Brown  v.  Town  Board  of 
School  Directors,  SJ7 

COMPABISON  of  handwriting.    See  BiLi^  and  Notes,  8. 

Compensation. 
For  publishing  list  of  unredeemed  lands.    See  Contbacts^  5w 
For  land  taken  and  injured.    See  Railboads,  1-5. 
Of  commissioners  to  review  equalization.    See  Taxation. 

Complaint.  See  Common  Schools.  Costs,  1.  Death,  1.  Equity,  1. 
Insubance,  4,  5.  Logs  and  Lumbeb,  2,  8.  Mabbla^oe,  t  Fabtos. 
Pleading.    Towns,  1,  2.    Watebcoubses,  1, 2. 
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Conditions  Precedent.    See  Hiobways^  7,  B.    Insubanob,  0.    Tax 

TlTLE8,2. 

Ck)NSENT,  Age  of.    See  Mabbiaob,  8,  4 

Consolidation.    See  AcmoN,  1,  2. 

Constitutional  Law.  See  Cobforationb,  1-8.  Cox7Ntie&  Cbdonal 
Law,  4.    £lbotion&    Watebooubses»  4 

Continobnt  Claims.    See  Estates  of  Decedents,  2l  [ 

CONTRACra 

See  Bells  and  Notes.  Corporations^  1,  7.  Damaobs,  8,  10.  Evi- 
dence, 4,  9.  Fraud.  Husband  and  Wife,  2-4  Insurance. 
Logs  and  Lumber,  1, 2, 7.  Marriaob.  Mines  and  Mining.  Part- 
nership. Religious  Societies.  Sale  of  CHATTELa  Specific 
Performance.    SuRETYsmp.    Towns.    Vendor,  etc  of  Land. 

1.  In  an  action  for  a  balance  due  for  cutting  and  deUverin^  logs  luider  a 

contract  signed  by  but  one  of  the  two  defendants,  the  evidence  (show- 
ing, among  other  things,  that  the  plaintiffs  written  bid  for  doing 
the  work  had  been  accepted  by  both  defendants,  and  that  the  one 
who  did  not  sign  the  formal  contract  had  directed  his  codefendant 
to  execute  it  on  his  behalf,  and  held  himself  liable  to  plaiptLff  for 
whatever  might  become  due  thereon)  is  held  to  justify  the  refusal 
of  a  nonsuit  as  to  the  defendant  who  did  not  sign.  McPhee  v. 
McDermott,  83 

2.  Evidence  as  to  the  work  done  under  the  written  bid,  and  the  bid  it- 

self and  its  acceptance,  were  admissibla  JbicL 

3.  Evidence  that  the  plaintiff  had  issued  time-checks  on  the  defendant 

who  did  not  sign  the  contract,  but  who  paid,  all  such  checks,  was 
competent      '  *  Ibid. 

4.  The  plamtiff,  in  a  contract  to  do  the  wood-work  and,  masonry  upon  a 

county  jail,  agreed  with  the  county  that  he  would  look  solely  to  the 
other  contractors  for  any  damages  caused  by  their  .delay.  With 
knowledge  of  such  agreement^  the  defendant  contracted  with  the 
county  to  do  the  iron-work  on  the  jail  in  such  time  as  not  to  delay 
the  plaintifE.  Held,  that  for  a  breach  of  the  latter  agreement  the 
plaintiff  could  maintain  an  action  directly  against  the  defendant 
Orant  v,  Diebold  S,  iSb  L.  Co,  72 

5.  Where  the  number  of  descriptions  in  th^  list  of  unredeemed  lands 

sold  for  taxes  is  less  than  three  thousand,  the  printer  publishing 
such  list  is  entitled  to  the  compensation  prescribed  by  sec  1174, 
R  S.,  even  though  he  agreed  to  publish  the  same  at  a  less  rate. 
Hoffman  v.  Chippewa  Co,  '  214 

Contribution.    See  PARTNERSfflP,  7-10. ,  Suretyship. 

Contributory  Nequgence.  See  IKsteuctions  to  Jury,  0.  Rail- 
roads, 17, 18,  21,  22. 

Conversion.    See  Debtor  and  Crfj>itor. 

Conveyance.    See  Counties.     Easements.    Executions.    Logs  and 
Lumber,  1.    Mines  and  Mining.    Public  Lands,    Specific  Per- 
formance.   Tax  Titles.    Vendor,  ETa  of  Land. 
Vol.77— 44 
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CX)RPORATIONa 

Bee  RAILBOAD&    Telephone  CoMPAKisa 

L  The  constitution  of  Michigan  provides  that  the  stockholdere  of  all 
corporations  shall  be  individually  liable  for  all  labor  performed 
therefor,  and  a  sjtatute  of  that  state  provides  that  *'  said  liabihtT 
may  be  enforced  by  action  in  assumpsit,^  and  that  **  suit  for  such 
labor  may  be  commenced  against  any  or  all  the  stockhcdders  and 
the  corporation  jointly."  Seldt  that  the  remedy  by  action  in  <u- 
sumpsii  is  exclusive,  and  that  the  corporation  must  be  a  partr. 
May  V.  Black,  101 

2,  The  remedy  thus  given  against  the  stockholders  can  be  enforced  onlr 
in  the  courts  of  Michigan.  IbioL 

8.  Ch.  846,  Laws  of  1889,  entitled  '*  An  act  to  enable  members  of  the 
Methodist  Episcopal  Church,  or  of  annual  conferences,  to  form  an 
insurance  corporation,  and  to  regulate  the  same,''  and  which  speaks 
throughout  of  but  one  organization,  is  held  to  authorize  the  forma- 
tion of  one  corporation  only,  and  hence  to  contravene  sea  81,  ait 
rv,  Const,  prohibiting  the  legislature  from  enacting  any  special 
or  private  law  "  for  granting  corporate  powers  orprivil^es,  except 
to  cities."    State  ex  reL  Church  MuL  Ins.  Co.  v.  Cheek,  2tJ4 

4  Under  sees.  8218,  8219,  R  S.,  a  creditor  or  stockholder  of  an  insolvent 
insurance  corporation  may  maintain  an  action  to  restrain  the  exer- 
cise of  its  corporate  rif^hts,  etc,  for  the  appointment  of  a  receiver, 
and  to  close  up  the  busmess  of  the  corporation.  In  re  Oshkoeh  MuL 
F.  Ins.  Co.  366 

0.  The  fact  that  a  dissolution  of  the  corporation  is  prayed  for  in  sodi 
action  does  not  impair  the  jurisdiction  of  the  court  to  grant  the  re- 
lief authorized  by  said  sections.  Ibid. 

fL  Such  an  action  having  been  commenced  and  an  injunction  granted 
and  a  receiver  appointed,  an  application  by  the  attorney  general  for 
an  order  that  the  corporation  show  cause  why  its  business  should 
not  be  closed  and  a  receiver  appointed  was  properly  denied.  The 
attorney  general  niight  become  a  party  to  the  pendmg  action  and 
ask  therein  for  a  di^lution  of  the  corporation,  which  niight  then 
be  granted,  and  all  the  ends  sought  might  thus  be  attained  without 
another  independent  proceeding.  Ibid 

7.  The  owner  of  mines  agreed  with  certain  persons  to  form  a  corpora- 

tion, they  to  put  in  $^,000,  and  he  to  put  in  the  mines  and  to  nave 
one  half  of  the  stock  issued.  The  $20,000  was  furnished,  and  stock 
to  that  amount  was  issued  to  the  parties  furnishing  it  By  mistake 
the  articles  of  incorporation  fixed  the  whole  capitsd  stock  at  $20,000 
instead  of  $40,000.  To  correct  this  mistake  a  resolution  increasing 
the  capital  stock  to  $40,000  was  adopted  with  the  assent  of  aU  the 
stockholders.  Held,  that  even  if  such  resolution  was  adopted  at  a 
meeting  of  the  directors  instead  of  the  stockholders,  the  assent  and 
acquiescence  of  all  the  stockholders  cured  the  irregularity ;  and  the 
owner  of  the  mines,  having  conveyed  them  to  the  corpOTation  in 
execution  of  the  original  agreement^  was  entiUed  to  certificates  of 
stock  to  the  amount  of  $20,000.    Bailey  v.  Champlain  M.  db  P.Co. 

463 

8.  A  court  of  equity  in&j^,  in  a  suit  by  a  stockholder,  adjudge  that  stock 

issued  by  a  corporation  is  void  on  the  ground  of  fraud.  Ibtd. 
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(x>STa 

See  Appealable  Order,  2,    Wills,  a 

1.  The  engrossed  copy  of  a  pleading  or  paper  in  an  action  is  for  filings 

and  costs  cannot  oe  taxed  for  an  additional  copy  for  that  purpose. 
Eeid  V.  Martin,  143 

2.  Where  the  sheriffs  return  shows  service  of  a  subpoena  on  several 

witnesses  both  within  and  without  the  county,  it  will  be  presumed, 
in  the  absence  of  a  showing  to  the  contrary,  that  his  (marges  of 
mileage  are  only  for  travel  within  the  county.  Ibid, 

8.  The  correction  in  this  court  of  a  mere  clerical  error  in  a  judgment^ 
which  would  have  been  corrected  in  the  court  below  had  attention 
been  there  called  to  it,  is  not  allowed  to  affect  the  question  of  costs 
on  the  appeal  IbidL 

Counterclaim.    See  Interest.    Sale  of  Chattels,  a 

COUNTIEa 
See  Contracts,  6.    Taxation. 

A  conveyance  of  its  lands  bv  a  county  as  a  donation  to  a  nulroad 
company  is  void :  and  the  legislature,  having  no  power  to  authorize 
mich  donation  in  the  first  instance,  cannot  mr  a  subsequent  statute 
validate  the  conveyance.    Ellis  v.  N,  P.  R,  Co.  114 

County  Clerk  :  Breach  of  official  bond.    See  Parties, 

Court  and  Jury.    See  Easements,  5.    Instructions  to  Jury.    Rail- 
roads, 18, 22-24    Telephone  Companies,  2. 

Covenant  running  with  land.    See  Mines  and  Mining.  . 
CRIMINAL  LAW  AND  PRACTICE. 
See  Forfeitures. 

1.  The  bill  of  exceptions  in  a  criminal  action  must  be  settled  and  signed 

within  the  time  limited  for  the  issuance  of  a  writ  of  error,  t  «., 
within  two  years  after  the  entry  of  judgment    Miller  v.  State,  271 

2.  On  a  writ  of  error  in  a  criminal  case,  where  no  bill  of  exceptions  has 

been  settled  and  returned  to  this  court,  nothing  can  be  considered 
except  the  sufficiency  of  the  information  and  verdict  and  the 
judgment  thereon.    Sisaon  v.  State,  278 

8w  It  was  not  error  for  the  trial  court  to  appoint,  as  counsel  to  assist  the 
district  attorney  in  a  prosecution  for  murder,  an  attorney  who  had 
been  retained  by  the  father  of  the  deceased  to  assist  in  such  prose- 
cution, but  who  had  received  no  compensation  and,  before  his  ap- 
pointment by  the  court,  renounced  /nich  employment  Bird  v. 
State,  276 

4  Ch.  140,  Laws  of  1889,  amending  sea  2545,  R  S.,  and  providing  that 
''grand  jurors  shall  be  summoned  to  attend  each  term  of  the  cir- 
cuit court  unless  the  jud^  thereof  shall  make,  ...  at  least  fif- 
teen days  before  the  sitting  of  the  said  court,  an  order  in  writing 
directing  such  jury^  not  to  be  summoned,"  did  not  apply  to  a  term 
of  court  commencmg  less  than  fifteen  days  after  the  act  took  effect ; 
and,  although  such  order  was  not  made,  a  person  might  be  tried  at 
such  term  for  murder  upon  an  information.  Ibid. 
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CL  An  assaiilted  party  is  not  bound  to  call  upon  by-Btanders  to  restrain 
his  assailant  from  making  a  threatened  attack  before  making  pg- 
sonal  resistance  to  such  attack.  iotd 

6w  An  order  for  a  change  of  yenueu  which  recites  the  filing  of  an  affi- 
davit of  prejudice,  is  not  invalid  merely  because  the  clerk  failed  to 
indorse  upon  such  affidavit  the  fact  of  filing.  State  v,  Compton,  400 

7.  Mere  delay  in  making  an  order  for  a  change  of  venue — in  this  case 
for  about  two  months  after  the  making  of  an  affidavit  of  preju- 
dice —  does  not  invalidate  the  order.  Ibid. 

B.  The  mere  fact  that  the  clerk,  upon  a  change  of  venue  being  ordered, 
failed  to  transmit  with  the  other  papers  a  copy  of  his  minutes,  does 
not  prevent  the  change  being  effectual  Ibid 

^.  Failure  to  require  the  accused  to  enter  into  a  recognizance,  as  pro- 
vided in  sec.  4682,  R  H,,  for  his  appearance  in  the  court  to  which 
the  venue  is  changed,  does  not  prevent  that  court  from  acquiring 
jurisdiction  of  the  action ;  nor  does  any  irregularity  in  bringing  the 
accused  into  that  court  deprive  it  of  such  jurisdiction.  {ibid. 

10.  Sending  to  ladies  engaged  in  business  a  letter  as  f  oUows :  ''  If  you  do 

not  leave  this  citjr  inside  10  days  you  will  be  tarred  and  feathered, 
now  we  *  mean '  it,  from  the  lovei-s  of  decent  *  Citizens.*  You  are 
coxmted  a  nusants  by  all," —  is  an  offense  under  sec.  4380,  R  &,  as 
amended  by  ch  243,  Laws  of  1887.  Ibid, 

11.  Where  a  county  is  named  in  the  caption  of  an  information  by  An  of- 

ficer describing  himself  as  the  district  attorney  of  that  county,  an 
allegation  that  the  offense  was  "then  and  there"  committed  suffi- 
ciently shows  that  it  was  committed  in  said  county.  State  v,  & 
A.L.  467 

12.  Where  the  statute  requires  an  affidavit  to  state  the  facts  showing  tiiat 

the  affiant  was  not,  at  the  completion  of  the  registry,  a  qualified 
elector  but  has  since  become  such,  perjury  cannot  be  assigned  upon 
an  affidavit  stating  merely  that  he  was  not  at  said  time  a  qualified 
elector  and  tliat  he  has  since  become  such.    State  v.  JJoyd,         630 

18.  An  information  charging  perjury  in  the  making  of  an  affidavit 
should  show  that  such  affidavit  was  intended  to  be  used  in  or  was 
material  to  some  judicial  proceeding  or  inquiry  before  some  officer 
having  cognizance  thereof.  Ibid. 

14  The  plaintiff  in  error,  who  had  just  been  married,  fired  into,  and 
wounded  one  of,  a  charivari  party  which,  for  the  third  time,  had 
assembled  in  front  of  his  house  and  was  serenading  him  with  the 
firing  of  guns,  blowing  of  horns,  beating  upon  pans,  etc.  Upon 
his  trial  for  an  assault  with  intent  to  kUl,  witnesses  for  the  state 
were  allowed  to  testify  that  it  was  customary  in  that  neighborhood 
to  give  a  newly  married  couple  a  charivari  unless  there  had  been  a 
public  wedding  to  which  aU  the  people  of  the  neighborhood  were 
invited.    Held,  error.    Minaghan  v.  State,  648 

Custom.    See  Cbdonal  Law,  14.    Damages,  10.    Loos  and  Lumbeb,  a 

DAMAGEa 

See  Death.    Highways,  9.    Partnership,  6.    Railroads,  d.   Vendor, 
ETC  OF  Land,  5. 

1.  A  verdict,  awarding  $2,000  to  a  mother  for  the  death  of  her  daughter 
sixteen  years  old,  upon  whom  she  was  largely  dependent  for  sup- 
port and  who  had  some  capacity  for  earning  money,  is  hdd  not 
excessive.     Wiltse  v,  TUden,  153 
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2.  Since  the  amount  recovered  in  an  action  for  the  death  of  a  person 
belongs  to  the  relatives  specified  in  sec  4256,  R  S.,  the  jurv  should 
not  be  instructed  to  give  damages  to  recompense  the  estate  of  the 
deceased.    Ooresv,  Cfraff,  174 

8w  An  error  in  authorizing  the  jury  to  ^ve  punitory  damages  in  a  case 
in  which  they  are  not  recoverable  will  work  a  reversal  where  it  can- 
not be  determined  from  the  verdict  whether  or  not  it  includes  such 
damages.    Fatry  u  C,  St.  P.,  M.&O.R  Co,  318 

4.  In  an  action  for  injuries  to  a  boy  seven  years  old,  which  necessitated 

amputation  of  both  legs,  the  jury  were  instructed  that  in  assessing 
damages  they  should  give  adequate  compensation  for  the  plaintiffs 
physical  and  mental  pain  and  suffermg,  past  and  future,  ooccisioned 
by  his  injuries ;  "  also  for  the  mortification  and  anguish  of  mind 
which  he  has  suffered,  and  will  in  the  future  suffer,  by  reason  of 
the  mutilation  of  his  body  and  the  fact  that  he  may  become  an 
object  of  curiosity  or  ridicule  among  his  fellows."  Held,  not  error, 
the  words  quoted  not  being  intended  to  specify  new  elements  or 
grounds  for  damages,  but  merely  to  indicate  the  causes  from  which 
the  mental  pain  and  suffering  would  be  likely  to  arise.  Meddles  v, 
a  &  N.W.B.  Co.  228 

5.  A  verdict  for  $18,500  for  iniuries  to  a  boy  seven  years  old,  necessi- 

tating the  amputation  of  both  l^s  and  impairing  his  mental  capac- 
ities, is  held  not  excessiva  Ibid, 

6.  In  assessing  damages  for  the  death  of  a  person  caused  by  negligence, 

where  the  amount  recovered  will  belong  to  the  children  of  the 
deceased,  the  iury  may  consider  the  number  of  years  the  deceased 
would  probably  have  fived,  the  reasonable  expectation  of  the  amount 
of  his  or  her  property  being  increased,  and  the  reasonable  expecta- 
tion of  pecuniary  benefit  to  the  children,  or  any  of  them,  by  way  of 
support  or  otherwise,  had  the  deceased  continued  to  hve.  Tuteur  v, 
C.  iSb  N.  W,  B.  Co.  605 

7.  The  fact  that  the  children  were  all  of  age  when  their  mother's  death 

was  caused  by  negligence,  would  not  preclude  a  recovery  for  the 
loss  of  such  pecuniary  benefits  as  they  had  a  reasonable  expectation 
of  securing  from  her  additional  accumulations.  Ibid 

8.  In  an  action  to  recover  a  balance  alleged  to  be  due  upon  a  contract 

for  work  done,  the  answer  was  merely  a  genei-al  denial  The  trial 
court  charged  the  jury,  in  effect,  that  the  plaintiff  might  recover  all 
that  had  become  due  up  to  the  time  of  the  verdict,  for  the  work 
done  before  the  commencement  of  the  action.  The  defendant  did 
not  ask  for  any  instruction  as  to  any  part  of  the  demand  which  he 
claimed  was  not  due  when  the  action  was  commenced.  fleZd,  that 
the  judgment  for  the  plaintiff  would  not  be  revei-sed.  La  Flex  v. 
Burss,  538 

9.  A  verdict  awarding  damages  for  personal  injuries  will  not  be  set 

aside  on  the  ground  that  such  damages  are  inadequate,  unless  they 
are  so  disproportionate  to  the  injuries  that  the  jury  must  have 
been  influenced  by  a  perverted  judgment  A  verdict  for  $167  in 
this  case  is  not  disturbed.    Robinson  v.  WaupacUy  544 

10.  In  an  action  to  recover  damages  for  a  failure  to  furnish  the  agreed 
quantity  of  logs  under  a  contract  for  sawing,  the  mill-owner  may 
recover  (in  addition  to  the  difference  between  the  contract  price  for 
the  sawing  and  the  actual  cost  of  doing  the  work)  the  value  of  the 
slabs  to  which,  by  a  general  custom,  he  would  have  been  entitled. 
Hewitt  V,  John  Week  L.  Co.  548 
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DEATH  CAUSED  BY  NEGUGENCB,  Bra 

See  Damages,  1,  6,  7.    PEnrsiciANS  Ain>  SunaEONS. 

L  In  an  action  to  recover  for  the  death  of  a  girl,  a  complaint  alleging 
that  the  plaintiff,  who  sues  as  administratrix,  was  the  mother  of 
tiie  intestate  and  dependent  u^n  her  in  a  large  degree  for  support 
and  had  suffered  pecuniary  mjury  by  reason  of  her  death  to  an 
amount  stated,  is  held  sufficiently  to  show  that  the  plaintiff  was  a 
person  entitled  to  the  money  when  recovered.     Wiltse  v,  TUden, 

152 

db  Evidence,  in  such  case,  that  the  plaintiff  had  been  divorced  from  her 
husband  and  that  the  custody  of  the  ^1  had  been  awarded  to  her, 
and  evidence  of  her  pecuniary  necessities  and  of  the  education  and 
capacity  of  the  girl  for  earning  money,  was  admissible.  Ibid, 

DEBTOR  AND  CREDITOR 

See  Chattel  Mortqaoes.    Corporations,  1.    Evidence,  9.    Execu- 
tions. Interest.  Libel,  2-9.  Partnership,  1.  Setoff.  Wills,  1,  2. 

Chattels  which  had  been  mortgaged  by  a  debtor  were  attached  in  an 
action  by  an  unsecured  creditor,  and  were  afterwards  sold  under 
a.i  execution  on  a  judgment  in  favor  of  another  unsecured  creditor, 
who  himself  purchased  the  goods  at  such  sala  The  proceeds  of  the 
sale  were  in  the  hands  of  the  sheriff.  Held,  that  an  action  in  equity 
could  not  be  maintained  by  said  judgment  creditor  and  the  sheriff 
to  have  the  mortgages  declared  void  or  to  restrain  the  prosecution 
of  an  action  by  one  claiming  under  said  mortgages  against  the 
sheriff  for  a  conversion  of  the  goods.  The  remedy  at  law  was  ade- 
quata  The  judgment  creditor  mi^ht,  under  sea  2610,  R  S.,  become 
a  party  to  the  action  for  a  conversion  and  therein  attack  the  valid- 
ity of  the  mortgages ;  and  the  priority  of  the  hens  of  the  different 
creditors  might  be  determined  by  the  court  on  motion.  Mackey  v, 
Michelstetter,  210 

Dedication.    See  Highways,  W^. 

Deed.  See  Counties.  Easements.  Equity.  Executions.  Logs  and 
Lumber,  1.  Mines  and  Mining.  Public  Lands.  Tax  Titles. 
Vendor,  etc  of  Land. 

Definitions.    See  Words  and  Phrases. 

Delay.  See  Criminal  Law,  7.  Logs  and  Lxthbeb,  6.  Sale  of 
Chattels,  6,  7.    Vendor,  ETa  of  Land,  4 

Delivery.    See  Sale  of  Chattei^  7-9. 

Demand.    See  Wills,  6. 

Demurrer.    See  Equity,  1.  Insurance,  i,  5.  Telephone  Companies^  2. 

Description  of  place  of  accident  and  of  defect    See  Highways^  & 

Discretion.    See  New  Trlal,  1-a    Pleading,  1.    PBAOnos;  a 

Divorce.    See  JLuiriage. 

Dower.    See  Husband  and  Wife,  2-4 
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EASEMENTa 

1.  A  right  of  way  from  the  land  of  the  grantee  to  a  public  road  was,  by 
the  terms  of  the  grant,  to  be  '*  on  or  near  "  a  certain  boxmdary  line 
which,  at  the  nearest  point  (its  eastern  endX  was  about  twenty  rods 
south  of  the  road.  As  located  bv  the  grantor  and  used  by  the 
grantee  for  many  years,  the  right  of  way  began  to  diveige  from  said 
boundary  line  at  the  western  end  thereof,  and  reached  the  road  at 
a  point  about  north  of  the  eastern  end.  A  re-survey  afterwards  es- 
taolished  the  boundai^  hue  about  three  rods  further  south  than  the 
parties  had  supposed  it  to  be.  Held,  that  the  grantee  was  still  enti- 
ued  to  the  right  of  way  as  originally  located  and  used,  and  that  the 
grantor  could  not  compel  him  to  follow  a  route  nearer  to  said  bound- 
ary line.  The  grantee  was  also  entitled  to  a  right  of  way  over  said 
tliree  rods  by  the  shortest  practicable  route.    Fritache  v.  Fritsche, 

2m 

2,  An  action  of  ejectment  cannot  be  maintained  to  recover  a  mere  ease- 
ment   Fritsche  v,  Fritsche,  270 

S.  Where  the  owner  of  land  obstructs  a  way  over  the  same  to  a  high- 
way, the  person  having  the  right  of  way  may  cross  the  land  of  the 
same  owner  at  some  other  convenient  place  to  reach  the  highwav. 
Johnson  v,  Boraon,  698 

4.  The  owner  of  land  subject  to  a  right  of  way  to  a  highway  is  hdd  to 

have  had  the  right,  in  order  to  protect  his  enclosed  land,  to  main- 
tain a  reasonable  gate  or  bar-way  at  a  point  practica]lv  at  the  end 
of  the  private  way — the  land  between  such  gate  and  the  highway 
being  unenclosed.  IhicL 

5.  The  question  whether  a  gate  or  bar-way  across  a  right  of  way  is  an 

unreasonable  obstruction  or  not^  is  usimlly  one  of  fact  for  the  jury. 

Ibid, 
Ejectment.    See  Easements,  2. 

ELECTIONa 

The  ballots  for  judicial  officers  and  those  for  other  officers  elected  on 
the  same  day  being  required  by  sec.  89,  R  S.,  to  be  put  into  sepa- 
rate boxes,  ballots  having  the  word  **  Judiciary**  printed  on  the 
back  thereof  are  not  void  imder  sec.  8,  art  III,  Const  (which  pro- 
vides that  "all  votes  shall  be  given  by  ballot  "X  nor  under  sec.  10, 
ch.  464,  Laws  of  1885  (which  makes  it  an  offense  to  print  or  circu- 
late printed  ballots  having  any  "printing,  engravmg,  device,  or 
mark  of  any  kind  upon  the  back  thereof  ").  State  ex  rel  Briesen  v, 
BardeUy  601 

Eminent  Domain.    Bee  Railroads,  1-5. 

EQUITY. 

See  Action,  2.    Corporations,  8.    Debtor  and  Creditor.    Insurance, 
4,  5.    Specific  Performance.    Watercourses. 

1.  In  an  action  to  quiet  title  to  land  all  persons  interested  in  the  subject 

matter  adversely  to  the  plaintiff  may  be  made  defendants,  and  the  fact 
that  defendants'  claims  arise  from  different  soiirces  and  are  in  con- 
ffict  with  each  other,  or  that  one  of  the  def  endante  claims  all  the 
land  and  the  others  separate  parcels  thereof,  does  not  render  their 
joinder  as  defendants  improper,  or  make  the  complaint  multifa- 
rious.   EUia  V.  N.  P.  B.  Co.  114 

2,  Under  sec  8186,  R  S.,  the  action  to  quiet  title  may  be  maintained 

against  one  claiming  under  a  void  deed.  Ibid. 
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ESTATES  OF  DECEDENTS. 

See  Damaobs,  2,    Death.    Husband  and  Wife,  f^-4,    Insurahcb^  S. 
Specific  Performance.    Wills. 

1.  An  order  limiting  the  time  for  presenting  claims  against  the  estate  of 

a  decedent,  and  a  notice  by  the  court,  signed  at  the  same  time,  ap- 
pointing the  times  and  place  for  the  examination  of  such  claims, 
are  treated  as  one  order  and  held  efifectuallv  to  limit  the  time  for 
presenting  such  claims.  BriU  v.  Ide's  Estate,  75  Wis.  118,  distin- 
guished and  questioned.    Austin  v.  SawlaiuTs  Estate,  106 

2.  A  ioint  and  several  note  executed  by  the  decedent,  though  not  pay- 

able imtil  after  the  expiration  of  the  time  limited  for  presenting 
claims,  should  be  presented  as  a  claim  within  that  time,  and  the 
failure  so  to  present  it  will  bar  the  hplder  from  a  recovery  thereon 
against  the  estate.  Such  a  claim  is  not  a  contingent  one,  within  the 
meaning  of  sec.  3858,  R.  a  iWdL 

8.  Under  sec.  8267,  R  S.,  a  foreign  administrator  may  have  ihe  same 
rights  and  remedies  as  one  appointed  in  tliis  state,  upon  filing  his 
appointment  or  a  duly  authenticated  copy  thereof  in  anv  coun^ 
court  in  this  state  —  not  necessarily  in  a  county  in  which  the  dece- 
dent had  property  or  in  which  smt  is  to  be  brought  Murray  v. 
Norxvood,  405 

Estoppel.  See  Contracts,  5.  Guardian  and  Ward,  4  Husband 
AND  Wife,  4    Logs  and  Lumber,  5. 

EVIDENCR 

See  Bills  and  Notes,  2-4.  Contracts,  1-a  Criminal  Law,  14 
Death,  2.  Libel,  5-8.  Logs  and  Lumber,  8,  4  7,  a  Master  and 
Servant,  1,  a  Mines  and  Mining,  a  Practice,  2.  Railroads, 
9-14  25, 26.    Replevin,  1.    Sale  of  Chattels,  4  11.  Wills,  2, 

1.  Evidence  of  a  parol  statement  as  to  an  account  is  held  not  to  have 
prejudiced  a  defendant  who  afterwards  introduced  in  evidence  tiie 
account  itself,  which  was  substantially  as  stated.  McPhee  v.  JUcDer- 
mott,  33 

2b  Where  a  complaint  contains  two  coimts  or  causes  of  action,  an  ob- 
jection to  the  admission  of  any  evidence  under  the  second  cause  of 
action  should  be  made  when  such  evidence  is  offered.  2bid» 

a  The  opinions  of  witnesses  upon  questions  which  the  iury  are  as  com- 
petent to  determine  as  they,  are  inadmissible.    WUtse  u  TUdefiy  153 

4  A  writing  whereby  the  lessee  of  an  engine  agrees  to  accept  it  and 
keep  it  thirty  days  and  pay  a  specified  sum  per  day,  signed  only  by 
said  lessee  and  containing  no  agreements  on  the  part  of  the  lessors^ 
does  not  preclude  parol  proof  that  such  lessors  warranted  the  engine 
to  be  in  good  repair  and  fit  to  perform  the  work  for  which  it  was 
leased.    Smith  v,  Coleman^  843 

6.  A  witness  who  had  been  in  the  banking  business  for  twenty-two 
years,  engaged  in  buying  and  selling  municipal  bonds,  and  who  had 
a  general  knowledge  of  the  value  of  such  securities,  was  competent 
to  give  an  opinion  as  to  the  value  of  Atlanta  citv  bonds,  although 
he  had  never  dealt  in  them  and  had  no  special  knowledge  as  to 
their  market  valua    Murray  v,  Norwood,  40^ 

6.  An  objection  to  the  admission  of  a  will  in  evidence  on  the  ground 
that  it  is  immaterial  and  incompetent  for  any  purpose,  is  not  avail- 
able to  exclude  it  on  the  ground  that  it  is  not  sufficiently  authenti- 
cated or  proved.    Crawford  V,  Witherbee,  419 
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7.  In  an  action  against  a  town  for  personal  injuries  caused  by  a  defect- 
ive highway,  an  error  in  allowing  witnesses  to  testify  tliat  in  their 
opinion  the  dog-cart  in  which  the  plaintiff  was  riding  was  unsafe, 
is  held  immaterial,  tlie  jury  having  found  for  the  plaintifE.  Robin- 
son v.  Waupaca,  544 

8w  An  unrecorded  plat  of  additions  to  a  city  may  be  admissible  in  evi- 
dence to  prove  the  location  and  identity  of  a  lot  described  in  a  con- 
tract for  the  sale  thereof  by  reference  to  such  plat  Luiz  v,  Comp- 
ton,  584 

9.  The  question  being  whether  a  sale  of  chattels  was  fraudulent  as  to  the 
vendor's  creditors,  the  opinion  of  a  witness  who  was  present  and 
assisted  in  making  tlie  sale,  as  to  the  honesty  or  dishonesty  of  the 
transaction,  is  inadmissible ;  and  the  admission  of  such  opinion  is 
a  material  error,  even  though  all  the  facts  relating  to  the  sale  were 
before  the  jury,    Rindskopf  v,  Myers,  649 

10.  In  replevin  for  a  horse  it  appeared  that  one  M,,  being  the  owner 

thereof,  had  mortgaged  it  to  one  S.  to  secure  the  performance  of  a 
contract  After  the  contract  had  been  fully  performed,  M.  mort- 
gaged the  hoi*8e  to  one  G.  Subsequently  S.  took  the  horse  from  M. 
m  an  action  of  replevin,  and  sold  it  under  his  mortgage  to  the 
plaintiff;  and  thereafter  G.  took  it  from  the  plaintiff  under  his 
mortgage,  and  sold  it  to  the  defendant  Hem,  that  the  record 
and  papers  in  the  replevin  suit  of  S.  against  M.  were  not  admissible 
in  evidence  against  tne  defendant  in  tms  action.  Bailey  v,  O'Donnel, 

677 

11.  There  being  no  evidence  other  than  such  record  and  paper  which 

would  sustain  the  verdict  for  the  plaintiff,  the  admission  thereof  was 
a  material  error.  Ibid. 

Exceptions    See  Appeal^  1,  2,  4^  5.    Ceiminal  Law,  1,  3.    Instruc- 
tions TO  Jury,  5. 

Excessive  Damages.    See  Damaoes,  1,  5. 

EXECUTIONS. 
See  Judoment,  2, 

1.  A  judgment  creditor  who  purchases  at  his  own  execution  sale  in  sat- 

isfaction of  his  judgment  takes  ordy  the  actual  interest  of  the  judg- 
ment debtor  in  the  land  so  purchased,  without  regard  to  the  state 
of  the  record  title.    Main  v,  Bosworth,  660 

2.  Land  was  conveyed  by  a  deed  absolute  on  its  face,  but  without  con- 

sideration, and  the  grantee,  pursuant  to  a  parol  agi-eement,  mort- 
gaged it  for  his  own  benefit  and  then  reconveyed  to  the  original 
owner.  After  the  mortgage  was  giyen,  but  before  the  reconvey- 
ance, a  judgment  against  said  grantee  was  docketed  and  the  land 
was  sold  under  an  execution  thereon  to  one  of  the  judgment  cred- 
itors. Held,  that  the  parol  trust  or  agreement  to  reconvey,  having 
been  executed,  was  valid  and  might  be  proved,  and  that  the  pur- 
chaser at  the  execution  sale  obtained  no  interest  in  the  land.    Ibid^ 

Executors  and  Administrator&  See  Estates  of  Decedents.  Wilia 

Exemplary  Damaoes.    See  Dahaqes^  6. 

Expert  Testimony.    See  Evidencb,  8,  5,  7, 9.    BAiLROADe^  12. 

Extension  of  tima    See  Bills  and  Notes^  1. 
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Febs  of  sheriff.    See  Ck)6TS^  a 

Fbllow-Servants.    See  Masteb  and  Servant,  4, 0. 

FiLiNa.    See  Chattel  MoRTaAosSy  1.    Criminal  Law,  Q. 

Fines.    See  Forfeitures. 

FmB  Insurance.    See  Insurance,  2-d. 

FORFEITUREa 

1.  The  penalty  for  the  first  offense  under  sec.  3,  ch.  248,  Laws  of  1879, 

relating  to  adulteration  and  fraud  in  foods,  etc.,  may  be  collected  in 
a  civil  action  by  the  state.  Such  iirst  offense  is  not  a  misdemeanor, 
nor  the  penalty  a  fine,  within  the  meaning  of  sec.  3294^  R.  S.  StcUe 
V.  Orove,  448 

2.  An  act  or  omission  **  specially  declared  by  law  to  be  a  misdemeanor," 

within  the  meaning  of  sea  8294,  B.  S.,  is  one  so  declared  by  statute. 

Jbid 

8.  Under  sec.  8294,  R  S.,  a  penalty,  forfeiture,  or  fine  may  be  collected 
in  a  civil  action  unless  the  act  or  omission  pimishable  thereby  is 
also  punishable,  in  the  discretion  of  the  court,  by  imprisonment 
either  with  or  without  the  fine,  or  is  specially  declared  by  statute  to 
be  a  misdemeanor,  or,  possibly,  unless  a  statute  prescriTOs  that  the 
offense  be  punished  by  fine  eo  nomine  without  further  direction. 

lind, 

FRAUD. 

See  Corporations,  S,    Debtor  and  Creditor.  Evidence,  9.    Husband 
AND  Wife,  1, 4    Limitation  of  Actions    Tax  Titles,  4,  5. 

One  who  has  by  fraud  induced  another  to  execute  a  contract  cannot 
enforce  it  on  the  ground  that  the  party  so  executing  should  have 
used  greater  care  to  avoid  imposition.  Warder,  B,  <&  O.  Co.  ix 
Whitish,  480 

Frauds,  Statute  of.    See  Executions,  2.    Vendor,  Era  of  Land,  a 

Fraudulent  CoNVEYANCEa    See  Debtor  and  Creditor.    Evidence, 
9.    Partnership,  1. 

Free  High  Schools.    See  Towns,  a 

Grand  Jury.    See  Criminal  Law,  4. 

GUARDIAN  AND  WARD. 

1  Charges  bv  a  guardian  of  mmor  childrenfor  the  support  of  his  wards 
prior  to  nis  appointment  as  such  guardian  are  only  allowed  when 
there  axe  the  strongest  equities  in  favor  thereof.  Olsen  v,  Thomp- 
son, 666 

2.  Minor  children  having  no  estate  were  taken  into  the  family  of  ihet 
mother's  brother-in-law.  Two  years  later  a  small  amount  of  money 
was  left  them  by  their  grandfather,  and  the  said  brother-in-law  was 
appointed  their  guardian.  Upon  evidence  tending  to  show,  among 
other  things,  that  when  the  children  entered  his  family  it  was  un- 
derstood between  him  and  their  mother  that  no  charge  was  to  be 
made  for  their  board,  it  is  held  that  charges  by  said  guardian  for 
their  board  prior  to  his  appointment  were  properly  disaUowed.  Ibid, 
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8.  Said  guardian  having  been  allowed,  on  his  final  accounting,  for  the 
board  of  his  wards  after  his  appointment^  at  the  rate  charged  there- 
for in  a  previous  account  rendered  by  him,  this  court  declines,  upon 
the  evidence,  to  hold  such  allowance  insufficient  ibicL 

4.  Ordei's  made  by  the  county  court  upon  the  examination  of  annual 
accounts  rendered  by  a  guardian  are  not  an  estoppel  against  him  at 
Hie  final  accounting  (County  Court  Rule  X,  sec.  lOX  but  are  admis- 
sible in  evidence,  in  connection  with  said  accomits,  to  show  the 
character  of  the  claims  made  by  him.  Ibid 

6.  A  guardian  is  chargeable  with  interest  on  the  balance  of  the  estate  in 
his  ^ands.  Ibid. 

HIGHWAYS. 
See  Telephone  Companib& 

1.  In  an  action  against  a  town  for  the  death  of  a  person  resultmg  from 

defects  in  a  highway  caused  by  an  overflow  of  a  neighboring  creek, 
a  charge  to  the  jury  that  if  the  dangerous  condition  of  the  road  at 
the  time  of  the  accident  might  reasonably  have  been  anticipated  by 
the  town  authorities,  in  view  of  the  previous  known  defects  therein 
and  the  nature  of  the  creek,  it  was  their  duty  to  have  closed  up  the 
road  until  it  was  repaired,  or  to  have  provided  means  for  warning 
travelers  of  the  danger,  is  held  not  erroneous.     Wiltse  v.  Tilderif  152 

2.  In  an  action  of  trespass  against  town  officers  who  had  torn  down  a 

fence  buHt  by  the  plaintiff,  the  evidence — showing,  among  other 
things,  that  the  fence  was  in  a  traveled  road,  and  that  the  plaintiff 
had  previously  built  other  fences  so  located  as  to  manifest  an  inten- 
tion to  dedicate  the  locus  in  quo  as  a  pubUo  highway,  and  had  al- 
lowed it  to  be  used  as  such  for  many  years — is  held  to  sustain  a 
verdict  to  the  effect  that  the  fence  torn  down  was  in  a  public  high- 
way which  had  become  such  by  lawful  user.  Bartlett  v.  Beard- 
more,  350 

8.  One  of  the  questions  submitted  for  a  special  verdict  was,  '*  Was  any 
part  of  the  fence  which  defendants  pulled  down  in  a  miblic  high- 
way whic^  had  become  such  by  lawful  user? "  Heldy  that  there 
was  no  abuse  of  discretion  in  the  wording  of  the  question.        Ibid, 

4.  The  public  may  acquire  by  user  a  right  to  more  than  the  main  trav- 

eled track  of  a  road,  especiaUy  where  the  owner  of  the  land  has 
manifested  an  intention  to  dedicate  to  the  public  a  highway  of  the 
usual  width.  Ibid. 

5.  An  instruction  to  the  jury  that  to  constitute  a  valid  dedication  there 

must  be  an  actual  mtent  to  dedicate,  '*  of  which  the  user  by  the 
public  is  evidence  and  no  more,  and  a  single  act  of  interruption  by 
the  owner  is  of  much  more  weight  upon  a  question  of  intention 
than  many  acts  of  en joyment,"  is /leZa  to  have  been  properly  re- 
fused. Ibid. 

6.  A  barbed-wire  fence  intentionally  placed  lengthwise  in  the  traveled 

portion  of  a  pubbc  highwav  is  an  obstruction  within  the  meaning 
of  sec.  1326,  R  S.,  and  may  be  removed  as  therein  provided.      Ibid, 

7.  The  giving  of  the  notice  of  an  injury  caused  by  a  defective  highway 

in  a  town,  required  by  sea  1339,  R  S.,  is  sufficientiy  proved  by  show- 
ing tiiat  it  was  received  by  the  proper  officer  withm  the  statutory 
time  and  filed  by  him  with  the  town  clerk.     Wieting  v.  MiUstoTi, 

523 
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8.  A  notice  stating  that  J.  W.  "  was  injured  by  being  tiuown  from  a 

wagon  on  the  main  highway  on  section  2,  town  20  north,  of  range 
2  west,  at  a  point  where  said  road  turns  and  runs  due  north,  and 
where  said  road  goes  over  a  hill  or  bluff ;  that  said  injury  was 
caused  by  a  hole  being  washed  m  the  road,  so  that  in  descending 
the  hill,  going  south,  the  wagon  plunged  off  from  a  stone  table  into 
said  washout,"  —  is  held  sufficientl}^  to  describe  the  place  where  the 
accident  happened  and  the  defect  in  the  highway  which  caused  it 

IbidL 

9.  In  an  action  against  a  town  for  the  breaking  of  a  leg  caused  by  a  de- 

fective highway,  it  appeared  that  the  plaintiff,  after  having  so  far 
recovered  as  to  be  about  on  crutches,  had  his  leg  broken  a  second 
time  by  the  overturning  of  a  buggy  in  which  he  was  riding.  Held, 
that  if  the  leg  would  not  have  beien  so  broken  but  for  its  weakened 
and  impaired  condition  due  to  the  previous  breaking,  and  if  the 

Elaintiff  was  not  chargeable  with  any  negUgence  in  respect  thereto, 
e  could  recover  for  such  second  breaking  as  one  of  the  natural 
consequences  of  the  first  /Wd 

Homestead.    See  Insitrance,  5. 

HUSBAND  AND  WIFR 
See  Insurance,  2.    Tax  Titles,  5.    Wiu^,  7. 

1.  Testimony  of  a  husband  that,  because  of  some  trouble,  he  had  con- 

veyed ail  his  property  to  his  wife ;  that  she  kept  all  the  money,  and 
when  he  wanted  any  gave  it  to  him ;  and  that  she  gave  him  the 
money  with  which  he  purchased  tax  certificates,  does  not  show  that 
she  had  any  separate  estate  with  which  to  purchase  the  certificates 
Fox  V.  Zimmermann,  414 

2.  In  an  action  to  recover  dower  it  appeared  that  an  antenuptial  agree- 

ment executed  by  tlie  plaintiff  and  her  deceased  husband  had  been 
lost  or  destroyed.  The  attorney  who  drew  it>  a  witness  thereto,  and 
another  attorney  who  used  it  in  drawing  a  subsequent  agreement 
testified  as  to  its  terms,  substantially  agreeing  that  the  deceased 
therein  agreed  tliat  the  plaintiff  should  have  $1,000  from  his  estate 
if  she  survived  him,  and  her  support  as  long  as  she  Hved,  in  Heu  of 
dower  and  in  full  of  all  allowances  and  all  claims  against  his  estate, 
and  that  the  plaintiff  therein  agreed  to  marry  him  and  be  a  true 
wife  Held,  that  the  terms  of  the  agreement  satisfactorily  and  suf- 
ficiently aj)peared  from  the  evidence,  and  that  it  was  a  valid  agree- 
ment, binding  upon  both  parties.     West  v.  Walker,  557 

3.  A  subsequent  agi-eement,  executed  some  years  after  the  marriage 

and  shortly  before  the  husband's  death,  with  substantially  the  same 
terms^  but  making  slight  additional  gifts  to  the  plaintiff,  is  heid 
to  be  merely  an  amendment  and  continuation  of  the  antenuptial 
agreement,  it  being  conclusively  shown  that  it  was  so  understood 
and  intended  by  the  deceased,  although  by  its  terms  it  revoked  the 
previous  agreement  The  plaintiff  could  not,  therefore,  waive  the 
benefits  of  the  later  agreement,  and  claim  dower  and  her  other 
rights  in  the  estate  under  the  law.  Ibid, 

4.  Having  lived  with  her  husband  for  several  years  before  the  executicxi 

of  the  later  agreement,  the  plaintiff  will  be  presumed  to  have  iaiown 
then  the  value  and  extent  of  his  property ;  and  by  her  acceptance 
of  such  agreement,  making  but  a  slight  additional  ppo vision  for  her, 
she  is  estopped  to  claim  t£at  when  the  antenuptial  agreement  was 
executed  she  was  deceived  as  to  the  amount  of  nis  property.    Ibid, 
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Identification  of  property.    See  Replevin,  1. 
INPOBMATION.    See  Criminal  Law,  4, 11,  la 
Injunction.    See  (Corporations,  4r-6,    Watercourses. 
Insolvency.    See  Loos  and  Lumber,  «.    Partnership,  1. 

INSTRUCTIONS  TO  JURY. 

See  Appeal,  6.  Damages,  4,  8.  Highways  1,  5.  JJbEL,  9.  Master 
AND  Servant,  3.  Railroads,  8,  27.  Replevin,  3-4  Sale  op 
Chattei^  1,  4.    Verdict,  2,  a 

'  1.  An  instruction  that  if  the  jury  believe  a  witness  has  not  stated  the 
truth  they  may  reject  his  testimony,  but  that  they  should  not  re- 
ject it  witiiout  reason  or  without  due  care,  TieZd  not  erroneous.  Bay- 
mgton  v,  Sioeeney,  65 

2l  The  jury  should  not  be  instructed  that  if  there  is  a  preponderance  of 
evidence  tending  to  prove  the  facts  essential  to  a  recovery  they 
should  find  for  the  plaintiff.  The  instruction  should  be  that  if  the 
jury  are  satisfied  from  a  preponderance  of  the  evidence  tiiat  all 
sucn  facts  have  been  proved  they  should  find  for  the  plaintiff; 
otherwise,  for  the  defendant    Gores  v,  Graff,  174 

8.  Sec.  2853,  S.  &  R  Ann.  Stats.,  does  not  require  the  trial  judge  to  in- 
struct the  jury  in  every  case.  And  a  party  who  does  not  ask  that 
the  jury  be  instructed  either  generally  or  specificallv  wiU  be  deemed 
to  have  assented  to  the  submission  of  the  case  to  the  jiuy  without 
instructions.     Stuckey  v,  Fritsctie,  329 

4s.  The  refusal  to  give  an  instruction  as  to  the  duty  of  a  party  if  he  had 
entered  into  a  certain  contract  is  not  error  where  the  jury  found 
that  he  had  not  entered  into  such  contract^  and  where  the  instruc- 
tion was  substantially  given  in  the  general  charge,  and  the  evidence 
was  conclusive  that  such  duty  was  performed.  Warder,  B,  <Sb  G. 
Co.  V.  Whitish,  430 

6>  Where  the  jiuy  was  instructed  that  a  certain  issue  was  the  only  one 
in  the  case,  a  paity  claiming  that  there  were  other  issues  snould 
have  called  tJie  attention  of  the  court  thereto  and  asked  further  in- 
struction&  An  exception  to  the  instructions  on  the  ground  that 
they  did  not  embrace  all  tbe  questions  at  issue  is  not  sufficient 
Newton  V.  Whitney,  515 

6w  The  refusal  to  give  special  instructions  on  the  subject  of  contributory 
n^ligence  is  held  not  to  have  been  error  where  such  instructions 
were  in  the  natiure  of  an  argument  based  upon  some  of  the  evidence, 
and  the  general  charge  contained  a  full  and  fair  statement  of  the 
law.    Wvsting  v.  Mimon,  528 

INSURANCE. 
Aoddent 
t.  An  insurance  policy  provided  that  the  principal  sum  should  be  paid  if 
the  insured,  from  a  violent  and  accidental  injury  which  should  be 
externally  visible,  should  **  suffer  the  loss  of  the  entire  sight  of  both 
eyes,  or  the  loss  of  two  entire  hands,  or  two  entire  feet,  or  one  en- 
ture  hand  and  one  entire  foot"  The  insured  was  accidentally  shot 
in  the  back,  the  bullet  penetrating  his  spine  and  producing  imme- 
diate and  total  paralysis  of  the  lower  part  of  his  body,  and  entirely 
destroying  the  use  of  both  feet  Held,  that  he  had  suffered  **  the 
loss  of  two  entire  feet,"  within  the  meaning  of  the  ^Ucy.  Shea- 
non  V,  Pacific  Mut  JL  Ins,  Co.  618 
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INBURANCK  — ^re. 

2.  A  married  man  purchased  a  farm  and  buildings,  paying  therefor  witti 
his  own  money.  By  his  direction  the  deed  was  made  to  his  wife^ 
there  being  an  understanding  between  them  that  she  would  conTiy 
to  him  on  reauest  He  made  improvements,  and  had  poasession 
and  the  entire  Tbeneficial  use  of  the  farm  and  buildings,  cultivatiDg 
the  farm  at  his  own  expense,  and  using  the  process  in  the  sup- 
port of  his  family.  All  the  personal  property  on  the  farm  be- 
longed to  him.  Held,  that  he  had  an  insurable  interest  in  the  build- 
ings.   Horsch  t?.  Dwelling  House  Ins.  Co,  4 

8.  Three  buildings  and  certain  personal  property,  situated  on  three  differ- 
ent farms,  were  insured,  each  for  a  separate  amount,  by  a  policy 
stating  the  premium  as  a  gross  sum.  That  sum  was  1^  per  cent  of 
the  aggregate  insurance.  HeUl^  that  the  contract  was  divisible,  and 
that  tne  sale  of  one  of  the  buildings,  in  violation  of  a  stipulati<m 
against  changing  the  title  of  the  insured  property  without  the  con- 
sent of  the  insurer,  did  not  avoid  the  policy  as  to  the  other  property 
situated  several  miles  from  the  building  sold  In  the  absence  of 
evidence  to  the  contrary  it  \&  presumed  that  each  item  was  insured 
at  li  per  cent  premium,  and  the  contract  is  construed  as  though  it 
was  so  expressed  in  the  policy.    Loomis  «.  Bockford  Ins.  Co.        87 

4  An  action  upon  a  policy  of  insurance  against  fire  to  recover  the 
amount  of  a  loss  is  not  in  equity  although,  in  addition  to  the  money 
judgment,  the  complaint  prays  for  such  further  relief  as  may  be 
equitable;  and  a  general  demurrer  cannot  be  sustained  on  that 
ground.    Bailey  v.  jEtna  Ins,  Co,  836 

5.  Where  the  property  destroyed  was  a  homestead  and  the  action  is 

brought  by  the  widow  of  the  insured,  as  such  and  as  administra- 
trix, the  fact  that  the  heirs  of  the  insured  are  also  joined  as  plaint- 
iffs does  not  make  the  action  one  in  equity  or  render  the  complaint 
demurrabia  iWA 

6.  An  insurance  policy  provided  that  in  case  of  a  difference  as  to  the 

amount  of  any  loss  or  damage  it  should  be  submitted  to  arbitrators, 
and  that  no  action  against  the  company  for  the  recovery  of  any 
claim  for  loss  shoiild  be  sustained  unless  an  award  by  arbitrators 
had  first  been  returned  Heldy  that  these  provisions  did  not  apply 
to  a  case  where  the  company  denied  all  liability  whatever  on  the 
policy.  Ibid, 

Insurance  Companies.    See  Ck)RPOBATioNS,  3-6u 

INTEREST. 
See  Guardian  and  Ward,  5.    Suretyship,  4 

Though  upon  a  liquidated  claim  interest  is  recovered  from  tlie  time 
when  the  cause  of  action  accrued,  upon  an  unliquidated  counts- 
claim  thereto,  accruing  at  the  same  time,  interest  is  recoverable 
only  from  the  date  of  service  of  the  answer.  Hewitt  u  John  Week 
Lumber  Co,  W8 

Islands.    See  Pubuc  Lands. 

Joinder.  

Of  causes  of  action.    See  Equttt,  1. 
Of  parties.    See  Parties. 
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JUDGMENT. 

Upon  facts  proved  but  not' found.    See  Railroads,  24 

By  default  against  defendant  not  served.    See  JusnCBS'  Ck)UBTS»  2, 

Upon  whom  binding, 

1.  A  judgment  is  not  binding  upon  a  person  not  a  party  to  the  action 

and  whose  application  to  be  made  a  party  had  oeen  granted  onlv 
upon  conditions  which  the  court  had  no  right  to  impose  and  with 
which  he  refused  to  comply.     Colenian  v.  Hunt,  263 

Lien  of  judgment    See  ExECUTiONa 

Offsetting  judgments, 

2.  A  stay  of  execution  upon  a  judgment  is  a  protection  against  the  col- 

lection of  any  part  of  it  by  legal  process,  and  hence  another  judg- 
ment cannot  be  offset  against  it  during  such  stay.  Treat  v.  HUes,  475 

Action  upon  judgment.    See  Jurisdiction,  1,  2. 

Vacating  judgment    See  Mortgaobs,  2. 

Correction  of  clerical  error.    See  Costs,  8w 

Reversal  on  appeal  See  Appeal,  1,  8,  4,  7.  Bilib  and  Notes,  4? 
Damages,  S,  a  Evidence,  1,  7,  9,  11.  Libel,  9.  Railroads^  11, 
26.    Sale  of  Chattels,  4. 

JURISDICTION. 
See  Corporations,  2,  5.    Criminal  Law,  4,  9.    Justices'  Courts. 

1.  An  order  granting  leave  to  bring  an  action  upon  a  judgment  is  not 

void  for  want  of  jurisdiction  although  notice  of  the  motion  there- 
for was  served  less  than  eight  days  before  the  order  was  made.  Cole 
V.  Mitchell,  181 

2.  When  the  notice  in  such  case  states  the  amoimt  of  liie  judgm^it 

unpaid,  the  want  of  service  of  an^  affidavit  or  other  paper  on  which 
the  motion  was  foimded  is  not  a  jurisdictional  defect  Ibid, 

8.  Where  an  action  for  the  recovery  of  real  property  has  been  brought 
in  a  county  other  than  that  in  which  the  property  ia  situated,  the 
court  has  jurisdiction  and  ^e  action  is  properly  triable  where  com- 
menced, unless  steps  are  taken  to  have  the  venue  changed.  West 
V.  Walker,  557 

JURORa 
See  Court  and  Jury.    Verdict. 

A  change  of  opinion  by  a  juror  on  consultation  with  his  fellows  in 
the  jury-room  is  not  cause  for  setting  aside  the  verdict ;  and  though 
remarl^  made  by  jurors,  immediately  after  the  juiy  had  retired, 
indicated  a  misunderstanding  of  the  case  at  that  tune,  it  will  be 
presumed  that  such  misapprehension  was  corrected  before  the  ver- 
dict was  agreed  upon.    Newton  v,  Whitney,  615 

JUSTICES'  COURTa 

See  Appeai^7. 

1.  A  recess  taken  by  a  justice's  court  at  2  o'clock  P.  M.  until  10  o'clock 
A.  11  of  the  foUowmg  day,  cm  account  of  the  illness  of  the  justice, 
is  not  an  **  adjournment "  within  the  meaning  of  subd.  5,  sec.  8574 
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B.  S.,  and  jurisdiction  is  not  lost  by  the  failure  to  enter  in  the  docket 
the  place  to  which  such  recess  is  taken.    French  v.  Ferguson,      121 

SL  a  judgment  by  default  against  a  defendant  who  was  not  served  willi 

Srocess  and  did  not  appear  is  a  nullity  and  does  not  affect  the  juri»- 
iction  as  to  the  other  defendants.  Ibid, 

LACHB&  See  Logs  and  Lumbeb,  6.  New  Tbiai^  2.  Sale  of  Chat- 
tels, 6, 7.    Vendor,  ETa  of  Land,  4 

Land  Contract.    See  Vendor,  ETa  of  Land. 

Lands  Sold  for  Taxes.    See  Tax  Tttlbs. 

LIBEL. 

1.  A  newspaper  article,  headed  with  the  plaintiff's  name  and  a  picture  of 

a  jackass,  and  referring  to  the  plaintiff  as  **  an  egotistical  and  over- 
estimated, self -conceited  jackass,"  is  libelous  per  ae,  Moley  v.  Bcur- 
ager,  43 

2.  Envelopes  addressed  to  a  debtor  and  having  printed  thereon,  in  a 

manner  calculated  to  attract  special  attention,  the  name  of  an  asso- 
ciation and  the  statement  that  it  is /or  collecting  bad  debts,  are  libel- 
ous, and  the  sending  of  such  envelopes  through  the  mails  is  a  suffi- 
cient publication.    Muetze  v,  Tuteur,  236 

8.  A  List  of  delinquent  debtors^  published  by  an  association  for  collecting 
bad  debts  and  sent  to  all  its  members  throughout  the  United  States 
and  Canada,  is  not  a  privileged  conmumication.  The  printing  of  a 
person's  name  in  such  list  is  hbelous,  and  the  distribution  of  a  book 
containing  the  list  among  the  members  of  the  association  is  a  suffi- 
cient pubhcatiou.  Ibid. 

4  A  member  of  the  association  who  caused  the  sending  of  such  envel- 
opes and  the  printing  of  the  name  in  such  list^  is  responsible  for  the 
libeL  Ibid 

5.  It  being  stated  in  the  book  containing  such  list  that  it  is  placed  in  the 
hands  of  all  members  of  the  association,  and  such  book  being  in 
the  hands  of  one  memb^,  who  refused  to  give  credit  to  a  perscm 
whose  name  was  in  the  list,  the  presumption  is  that  the  bo<^  was 
distributed  as  stated.  Ibid. 

0.  In  an  action  for  the  hbel  by  the  person  to  whom  credit  was  refused, 
the  phuntiff  was  properly  allowed  to  testify  that  the  person  refus- 
ing him  credit  exhibited  such  book  to  him.  Ibid. 

7.  In  such  action  it  was  sufficient  to  show  that  the  plaintiff  was  refused 

credit  on  account  of  the  book,  without  showing  that  the  person  re- 
fusing the  credit  had  ever  trusted  him  or  would  have  trusted  him 
but  for  the  book.  Ibid, 

8.  In  such  action  the  plaintiff  could  not  properly  be  asked  how  many 

persons  he  owed  besides  the  defendant  His  general  character  or 
reputation  only  could  be  shown.  Ibid, 

9.  A  statement  in  the  charge  to  the  jury  that  *'  the  evidence  shows  three 

letters,  I  think,  were  nudled,"  eta,  when  there  were  in  fact  but  ttco, 
is  held  not  a  material  error.  In  such  a  case  counsel  should  suggest 
the  correction  of  tlie  error  at  the  time ;  otherwise  it  will  be  deemed 
to  have  been  waived.  IbuL 
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LIMITATION  OF  ACTIONa 
See  Estates  op  Decedents,  1,  2.    Subetyship,  1-8.    Tax  Titles,  a 

1.  The  special  limitations  upon  actions  to  recover  lands  sold  for  taxes 

(sees.  1188,  1210d,  R  a ;  seca  2,  3,  ch.  309,  Laws  of  1880;  ch.  250, 
Laws  of  1882;  ch.  158,  Laws  of  1888;  ch.  188,  Laws  of  1885),  relate 
exclusively  to  actions  in  which  the  validity  or  regularity  of  the  tax 
proceedines  is  questioned,  and  do  not  apply  to  an  action  based  upon 
the  defendant's  fraud  in  acquiring  a  tax  title.  Fox  v,  Zimmermann.. 

414 

2.  Under  sec.  4222,  R  a,  providing  that  in  an  action  for  relief  on  the 

groymd  of  fraud  the  cause  of  action  is  not  deemed  to  have  accrued 
until  the  discovery  of  the  facts  constituting  the  fraud,  mere  con- 
structive notice  is  not  such  discovery.  Ibid, 

IjIVK-Stock.    See  Rulboads,  7. 

LOGS  AND  LUMBER 

See  Damaqes,  10.    Sale  op  Chattels,  5-9. 

L  The  i)ine  timber  upon  certain  lands  was  conveyed  to  the  plaintiflf,  with 
a  stipulation  that  it  should  be  cut  and  removed  from  the  lands  be- 
fore a  specified  data  Afterwards,  with  knowledge  of  the  plaintifTs 
rights,  the  defendants  purchased  the  Jand.  Held,  that  all  timber 
cut  down  and  severed  from  the  soil  by  the  plaintiff  before  the  date 
specified  became  his  personal  propei-ty,  which  he  might  remove 
within  a  reasonable  time  after  said  date.    Hicks  v.  Smith,  146 

3.  A  complaint  alleged  that  defendants  agreed  to  purchase  about  35,000 

feet  of  logs  from  plaintiff  and  to  pay  him  therefor  $10  per  thousand 
feet ;  that  they  afterwards  pretended  to  purchase  said  logs  from  a 
third  person,  although  plaintiff  had  notified  them  that  he  was  the 
owner  and  forbade  such  purchase ;  that  the  lo^  were  delivered  to 
defendants,  and  that  they  thereby  became  indebted  to  plaintiff  in 
the  sum  of  |357. 10,  which  theynad  not  paid;  and  juigmentwas 
demanded  for  that  sum.  Held,  that  the  action  was  upon  the  ini- 
pUed  promise  to  pay  for  the  logs,  the  tort  being  waived.  Lee  v. 
Camj5)€ll,  840 

8.  In  such  action  evidence  that  defendants  agreed  to  pay  said  third  per- 
son $10  per  thousand  feet  for  the  logs,  is  sufficient  proof,  pnma 
facie,  of  their  value.  Ibid 

4.  CJorrespondence  between  the  parties  relative  to  the  purchase  of  logs, 

but  naming  a  mark  different  from  tliat  on  the  lojiis  in  controversy, 
was  admissible,  there  being  other  testimony  tending  to  show  that  it 
did,  in  fact,  relate  to  such  logs.  Ibid 

5.  Plaintiffs  contracted  to  sell  certain  lands  to  the  defendant  T.,  giving 

him  the  right  to  cut  the  timber  thereon,  the  logs,  however,  to  remain 
their  projjerty  until  full  payment  of  the  purchase  prica  The  con- 
tract provided  that  T.  siiould  place  a  certain  mark  upon  the  logs. 
T.  delivered  some  of  such  logs,  with  others  cut  from  other  lands,  to 
tlie  defendant  D.,  who  converted  them  to  his  own  use  and,  in  an 
action  for  tlie  conversion,  claimed  that  plaintiffs  were  estopped  to 
assert  their  ownership  as  against  him  because  the  mark  which  tliey 
had  caused  to  be  placed  upon  such  logs  was  the  same  as  his  private 
recorded  log  mark,  and  their  logs  were,  therefore,  not  distinguish- 
able from  others  rightfully  cut  for  him  bv  T.  It  did  not  appear 
that  plaintiffs  liad  any  notice  that  such  mark  was  D.'s  recorded  log 
Vol.77  — 45 
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mark,  and  the  evidence  was  conclusive  that  D.  was  not  misled  bj 
the  mark  on  their  logs,  and  that  he  knew  all  about  their  contract 
with  T.  before  he  obtained  possession  of  such  logs.  Edd,  that 
plaintiffs  were  not  estopped,  but  were  entitled  to  recover  the  value 
of  th6  logs,  not  exceeding  the  amount  of  the  unpaid  purchase  money 
due  from  T.    Long  v.  Davidson^  509 

6.  The  insolvency  of  T.  before  the  commencement  of  the  action  did  not 

affect  plaintiffs'  right  to  recover  from  D.,  although  for  a  long  time 
prior  to  such  insolvency  T.  had  been  in  default  upon  the  land  con- 
tract and  plaintiffs  had  not  sued  him  thereon.  Ibid. 

7.  The  contractbetween  plaintiffs  and  the  defendant  T.  was  admissible  in 

evidence  as  against  the  defendant  D.  Ibid 

8.  A  custom  of  the  mill-owners  on  the  Wisconsin  river  to  retain  the 

slabs  from  logs  sawed  by  them  is  a  general  custom,  which  may  be 
proved  without  having  been  pleaded.  Hewitt  v,  John  Week  Lum- 
ber Co,  548 

Mandamus.    See  Towns,  6. 

MARRIAGK 

1«  In  an  action  for  the  annulment  of  a  marriage  an  averment  in  the 
complaint  that  tlie  parties  have  been  residents  of  this  state  for  "one 
year  immediately  preceding  the  commencement  of  this  action,"  is 
sufficient  in  respect  to  the  residence  of  the  plaintiff,  under  sea  2859, 
RS.    Eliot  V.  Eliot,  634 

SL  Under  seca  2850,  2358,  R  S.,  voluntary  cohabitation  of  the  parties  be- 
fore the  age  of  legal  consent  is  reached  does  not  defeat  an  action 
for  the  annulment  of  a  marriage  on  the  ground  of  want  of  age  to 
assent  thereto.  The  words,  "  and  there  shall  have  been  no  subse- 
quent voluntary  cohabitation  of  the  parties,"  in  sec  2350,  are  hdd 
to  relate  only  to  marriages  to  which  consent  has  been  obtained  by 
force  or  fraud, — such  construction  being  necessary  in  order  to  give 
effect  to  sec  285a  Ibid 

IlL  Sec  2829,  R.  S.  (providing  that  persons  having  attained  the  ages 
therein  specified  shall  be  capable  in  law  of  contracting  marriage^ 
abrogates  the  common-law  rule  as  to  ages  of  consent^  although  it 
does  not  expressly  declare  that  persons  under  the  ages  specified  shall 
be  incapable  of  contracting  marriage.  Ibid 

4  An  action  for  the  annulment  of  a  marriage  on  the  ground  that  the 
plaintiff  was  under  the  age  of  le^al  consent  may  be  maintained  be- 
fore he  reaches  that  age.  Ibid 

6.  It  appearing  in  this  case  that  the  plaintiff  has  no  pecuniary  means 
and  no  capacity  for  earning  money,  but  that  his  f^Ulier  is  of  ample 
pecuniary  abiUty  and  is  to  some  extent  responsible  for  the  suit,  and 
that  the  defendant's  father  is  not  able  to  bear  the  expenses  of  the 
htigation,  this  court,  in  the  exercise  of  its  discretion  in  view  of  all 
the  circumstances  of  the  case,  requires  the  plaintiff  to  pay  $100  suit 
money  to  the  defendant  Ibid 

Married  Women.    See  Husband  and  Wife.' 

MASTER  AND  SERVANT. 

1.  In  an  action  for  personal  injuries  caused  by  the  fall  of  a  scaffold 
upon  which  plaintiff  was  at  work,  and  which  was  alleged  to  have 
been  defectively  constructed,  it  was  not  error  to  permit  the  jury  to 
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take  to  their  room  a  model  of  the  scaffold  which  had  been  used  br 
the  defendant's  witnesses  to  illustrate  how  it  was  built^  althoufi;h 
such  model  had  not  been  formally  introduced  in  evidence,  and  the 
testimony  as  to  its  correctness  was  conflicting.  Blazinsfci  v.  Per* 
kinSf  9 

2.  The  plaintiff  having  told  the  carpenters  who  built  the  scaffold  not  to 

put  a  brace  in  the  middle  of  it,  as  they  were  about  to  do,  because  it 
would  be  in  his  way  and  he  would  have  to  take  it  out,  and  that  the 
scaffold  was  all  right  without  it,  an  instruction  that  *'  a  mere  sug- 
gestion of  the  plaintiff  that  he  thought  the  middle  brace  was  not 
needed,  would  not  excuse  the  defendant  for  not  putting  the  same 
in  its  place,  if  it  was  necessary  to  make  the  scaffold  safe,"  was  not 
applicable  to  the  facts  and  was  properly  refused.  I  bid, 

3.  Evidence  of  what  the  plaintiff  told  a  witness  through  an  intei-preter 

should  not  be  excluded  as  hearsay.  Ibid, 

4.  Brick-masons  and  their  attendants,  in  the  employ  of  the  same  person 

and  engaged  in  the  same  work  upon  the  same  scaffold,  are  co- 
employees,  and  the  employer  is  not  liable  for  an  injury  to  one 
through  the  neghgence  of  another.  Ibid, 

5.  In  an  action  for  personal  injuries  alleged  to  have  been  caused  by  de- 

fects in  an  edger  through  which  the  plaintiff  was  engaged  in  run- 
ning lumber,  the  jury  found  that  the  edger  was  out  of  repair,  but 
to  tEe  question,  "  Was  the  want  of  repair  of  the  edger  a  cracked  or 
broken  roller  or  rollers,  or  roUers  that  were  worn  out  of  proper  form 
by  use?  "  they  merely  answered  "  Yes."  The  complaint  alleged  that 
one  of  the  rollers  was  cracked  and  broken,  but  did  not  allege  that 
they  were  worn  out  of  proper  form  by  use,  and  thei-e  was  no  evi- 
dence that  such  was  the  case.  Hdd,  that  such  indefinite  and  un- 
certain answer  could  not  aid  in  supporting  the  judgment  Sherman 
V.  Menominee  L.  Co,  14^ 

6.  To  the  (][uestion  whether  tiie  defendant's  agents  knew  that  the  edger 

was  liable  on  occasions  to  throw  back  with  great  force  planks  and 
boards  tiat  were  passing  through  it^  the  jury  answered  that  there* 
was  no  proof  upon  whicn  they  could  base  an  answer  to  that  ques- 
tion. Held,  that  this  was  equivalent  to  a  negative  answer  and 
should  have  been  received  as  such,  and  that  it  was  error  to  send  the 
jury  back,  after  causing  to  be  read  to  them  portions  of  the  testimony 
of  one  witness,  but  omitting  other  material  portions  and  other  tes- 
timony oil  the  same  subject  Ibid, 

7.  In  the  absence  of  evidence  as  to  whether  the  defendant's  agents  knew 

of  plaintiff's  inexperience  and  ignorance  of  the  dangers  connected 
with  the  machinery,  the  jury  cannot  be  permitted,  m  deciding  the 
question,  to  rely  upon  mere  inference,  conjecture,  and  their  own 
personal  experience.  Ibid, 

8.  A  question  as  to  whether,  if  the  plaintiff  had  known  that  under  cer- 

tsun  circumstances  boards  were  likely  to  be  thrown  back  from  the 
edger,  he  could  have  avoided  the  iniury,  being  based  entirely  upon 
a  hypothetical  state  of  facts  which  the  plamtiff  insists  cud  not 
exist,  should  not  have  been  submitted  to  the  jury.  Ibid, 

9.  The  foreman  in  charge  of  the  work  of  laying  water-mains  for  the  de- 

fendant, was  personally  engaged  in  calking  certain  iron  pipes  which 
had  been  placed  for  that  purpose  upon  block&  The  plamtiff,  while 
helping  him  to  raise  the  pipes,  was  injured  by  one  of  them  falling 
from  Sie  blocks.  Held,  tiiat  tiie  negligence,  if  any,  of  the  foreman 
in  not  properly  securing  the  pipes  upon  the  blocks  was  the  negli- 
gence of  a  fellow-servant  of  the  plaintiff,  for  which  the  defendant 
18  not  liable.    Johnwn  v.  AMana  Water  Co.  51 
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10.  The  evidence  (stated  in  the  opinion)  is  field  not  to  show  a  failure  on 

the  part  of  the  defendant  to  employ  a  sufficient  number  of  men  or 
to  furnish  proper  appliances  to  ao  the  work  safety.  Ibid. 

11.  Where  the  dangers  of  an  employment  are  obvious  to  anv  one  of  ot- 

dinary  intelligence,  the  employer  is  under  no  legal  obligation  to 
warn  an  employee  thereof.  Ibid, 

Medical  Jurisprudence.    See  Physicians  and  SuROEONa 

MINES  AND  MINING. 

1.  By  a  contract  under  seal  C,  M.  &  Ca  agreed  to  excavate  or  run  a 

"  level "  to  drain  certain  mineral  lands,  and,  in  consideration  thereof, 
W.,  the  owner,  agreed  to  render  to  them  one  eighth  of  all  the  min- 
eral raised  on  said  lands.  It  was  expressly  stipulated  that  the  con- 
tract should  be  binding  upon  the  heirs,  executors,  administrators, 
and  assigns  of  both  paities,  and  that  the  covenant  of  W.  should  run 
with  the  land ;  and,  to  secure  to  C,  M.  &  Ck).  one  eighth  of  liie  min- 
eral raised,  an  undivided  eighth  of  all  the  mineral  m  the  lands  was 
conveyed  to  them.  Held,  that  the  covenant  of  W.  ran  with  the 
land.    Crawford  V,  Witherbee,  419 

2.  The  contract  was  silent  as  to  the  depth  to  which  the  level  should  be 

excavated,  and  as  to  who  should  keep  it  in  repair.  In  an  action  by 
successors  in  title  of  C,  M.  &  Ca  against  devisees  of  W.  to  recover 
the  value  of  one  eighth  of  the  ore  raised  on  the  lands  during  a  cer- 
tain time,  it  appeared  that  though  the  level  was  somewhat  out  of 
repair,  yet  the  ore  was  raised  without  trouble  or  increased  expense 
by  reason  of  water.  Held,  that  the  question  whether  or  to  what 
extent  the  plaintitfs  were  bound  to  keep  the  level  in  repair,  was  not 
raised.  Ibid, 

J, 8.  A  notice,  given  by  the  defendants  to  the  plaintiffs  before  the  action 
was  commenced,  to  repair  the  level  in  compliance  with  the  original 
agreement,  is  an  admission  that  the  plaintitfs  are  the  successors  of 
C,  M.  &  Ca  in  the  titla  Ibid. 

MORTGAGEa 
Of  Land, 

1.  In  an  action  by  mortgagor  against  mortgagee  for  an  accounting  and 

to  have  the  mortgage  debt  adjudged  paid,  a  surety  on  the  mortgage 
note  who,  to  tlie  knowledge  of  the  mortgagor  before  the  action  was 
commenced,  had  been  compelled  to  pay  said  note  and  had  thereby 
become  the  owner  of  the  mortgage  aebt,  is  a  necessary  party  and  m 
entitled  to  come  in  and  defend  without  terma  Hunt  v,  Rooney,  258 

2.  The  reversal  of  an  order  denying  to  such  surety  the  right  to  become 

a  party  except  upon  tei'ms  which  he  refused  to  comply  with,  oper- 
ates to  vacate  a  judgment  in  favor  of  the  plaintiff.  Ibid. 
Of   Cliattels.    See   Chattel    Mortgages.    Debtor    and  Creditob. 
Evidence,  10, 11.    Partnership,  1.   Voluntary  Assignment,  L 

Municipal  Corporations.  See  Counties.  Railroads,  2,  4  Towns. 
Watercourses,  1,  3. 

Navigable  Rivers.    See  Public  Lands.    Watercourses. 

Negligence.  See  Fraud.  Highways,  1,  9.  Master  and  Servant. 
Railroads,  7-28.    Telephone  Companies,  2. 

Negotiable  Instruments.    See  Biu^  and  Notes. 
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NEW  TRIAL. 

L  In  a  case  where  the  evidence  was  such  that  opposite  conclusions  might 
reasonably  be  drawn  from  it  by  different  persons,  the  granting  of  a 
new  trial,  on  the  usu^  terms,  upon  the  ground  that  the  verdict  was 
arainst  the  weight  of  evidence,  is  held  not  to  have  been  an  abuse 
ot  discretion.    Kittner  v,  M,  &  N,  R,  Co,  1 

2.  An  order  denying  a  motion  for  a  new  tiial  on  the  ground  of  newly 
discovered  evidence  will  not  be  reversed  where  such  evidence  is 
merely  cumulative  and  mi^ht,  with  proper  diligence,  have  been 
produced  on  the  trial     Wieting  v,  MUlstonf  538 

8.  The  denial  of  a  motion  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  will  not  be  held  an  abuse  of  discretion  where  it 
does  not  appear  that  such  evidence  would  probably  produce  a  dif- 
ferent result  Williams  v.  Riches,  569 
4.  To  justify  the  reversal  of  an  order  granting  a  new  trial  on  thegroimd 
that  it  was  based  upon  a  misapprehension  of  law,  such  misappre- 
hension should  appear  in  the  order  itself.     Warner  v.  Michelstetter, 

674 
Notice. 
Chattel  mortgage  filed^  but  lost    See  Chattel  Mortgages,  2. 
Of  time,  etc,  for  examination  of  claims.  See  Estates  of  Decedents;  1. 
Of  defect  in  highway.    See  Highways,  1. 
Of  injury  from  defect    See  Highways,  7,  8. 
Of  motion :  Service,  etc.    See  Jurisdiction,  1,  2. 
Constructive  notice  is  not  "  discovery  "  of  fraud    See  Limitation  of 

Actions,  2. 
Of  dangers  of  employment    See  Master  and  Servant,  7,  IL 
As  admission  of  title.    See  Mines  and  Mining,  8. 
Of  tax  sale :  Posting,  etc.    See  Tax  Titled,  1. 

Nuisance.    See  WATERCOURSEa 

Offices  and  Officers. 
Judicial  elections :  Ballots.    See  Elections. 

Contracts  for  less  than  statutory  compensation.    See  CONTRACrrs,  6. 
County  clerk.    See  Parties. 
Sheritf.    See  Costs,  2.    Debtor  and  Creditor. 
Commissionei-8  to  review  equalization.    See  TAXATION. 
Town  board.    See  Highways,  1,  2,  7.    Towns. 
Town  clerk.    See  Chattel  Mortgages. 
School  oflacers.    See  Common  School& 

Offsetting  Judgments.    See  Judgment,  2l 

Opinions.    See  Evidence,  8,  6,  7,  9.    Railroads,  12. 

Options.    See  Vendor,  etc  of  Land,  1. 

Parent  and  Child.    See  Damages,  1,  6,  7.    Death.    Specific  Pkb- 

FORMANCE. 

PARTIEa 

See  AcnoN,  t    Contracts,  1,  4.    Corporations,  1,  6.    Equitt.    In- 
surance, 5.    Judgment,  1.    MoRTOAGEa    Partnership,  8,  a 

1.  In  an  action  upon  the  official  bond  of  a  county  clerk,  the  complaint 
alleged  tliat  he  had  received  money  for  the  i^emption  of  tax  oep- 
tificates  held  by  many  different  persons,  and  had  converted  the 
same  to  his  own  use.    The  answer,  by  way  of  abatement^  alleged 
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that  the  holders  of  such  certificates  were  necessary  parties,  but  did 
not  name  them.  Held,  that  such  holders  were  not  necessary  parties^ 
and  a  motion  to  make  the  answer  more  definite  and  certain  was, 
therefore,  properly  denied.    Door  Co.  v.  Keogfi,  24 

2.  The  complaint  also  alleged  that  the  clerk  had  failed  to  deliyer  three 
several  county  orders  to  the  respective  payees  therein  named,  but 
had  drawn  the  money  thereon  and  converted  it  to  his  own  use. 
Heldj  that  as  such  payees  all  stood  in  the  same  relation  to  the  con- 
troversy, it  was  not  necessary  to  plead  separately  the  nonjoinder  of 
each  in  abatement  of  the  action.'  Ibid, 


PARTNERSHIP. 

See  Voluntary  Assionment,  1,  2. 

1.  A  bank  loaned  money  to  one  member  of  a  firm  and,  to  secure  pay- 

ment thereof  and  of  certain  moneys  previously  owing  by  the  nrm, 
took  a  note  signed  by  the  partners  individually  and  a  mortgage  of 
firm  property  signed  in  tiie  same  way.  The  Imnk  knew  at  the  time 
that  me  firm  was  insolvent  and  that  the  money  then  loaned  was  to 
pay  the  individual  debt  of  the  partner  to  whom  it  was  loaned. 
Held,  that  to  the  extent  of  the  money  so  loaned  the  mortgage  was 
void  as  against  other  creditors  of  the  firm.    Cribb  v.  Morse,       822 

2.  In  an  action  upon  contract  the  defendant  alleged  that  the  contract 

was  made  with  the  plaintiff  and  another  person  as  partners.  This 
^allegation  was  not  denied  by  affidavit,  as  required  by  sec,  4197, 
R.  S.  (^vhich  provides  that  if  not  so  denied  it  shall  be  taken  to  be 
true),  but  the  question  of  partnership  was  litigated  on  the  trial 
•without  objection  on  the  part  of  the  defendant  Held,  that  this 
was  a  waiver  on  his  pai*t  of  the  statutory  presumption.  Stuckey  v. 
Fritschey  829 

8.  Under  sec.  2005,  R  S.,  providing  that  actions  must  be  brought  in  the 
name  of  the  real  party  in  interest,  a  partner  to  whom  his  copartner 
has  assigned  a  partnership  claim  must  sue  thereon  in  ms  own 
name.  Ibid. 

4.  The  evidence  in  this  case — showing,  among  other  thin^  that  one  of 

the  plaintiffs  testified  there  had  been  no  settlement  m  full  of  the 
claims  in  suit  and  that  the  other  plaintiff,  his  partner,  who  was 
clearly  in  the  interest  and  to  a  considerable  extent  under  the  con- 
trol of  the  defendant,  testified  that  he  had  made  such  a  settlement 
with  the  defendant  and  given  a  receipt  in  full  (which  was  not  pro- 
duced), but  was  unable  or  imwillin^  to  state  what  claims  were  al- 
lowed in  such  settlement  on  either  side  —  is  held  to  sustain  a  finding 
of  the  trial  court  that  no  settlement  in  full  had  been  made.  Blewett 
V,  Oaynor,  878 

5.  The  respective  interests  of  the  plaintiffs,  as  between  themselves,  in 

tlie  claims  in  smt  not  being  shown  by  the  evidence,  the  fact  that 
one  of  them  testified  that  such  claims  had  been  settled  does  not 
limit  the  judgment  to  one  half  of  the  amount  thereof.  Ibid. 

6.  An  agreement  between  the  owner  of  standing  timber  and  another, 

by  which  the  latter  is  to  cut  the  timber  into  cord-wood,  and  the 
owner  is  to  market  it  and  the  proceeds  are  to  be  divided  equally 
between  tliem,  does  not  make  them  partnera     La  Flex  v.  Burss,  53fe 

7.  In  an  action  in  the  names  of  all  the  other  partners  against  the  heirs 

of  a  deceased  partner  to  recover  the  amount  of  the  firm  indebted- 
ness, over  ana  above  its  assets,  chargeable  to  such  deceased  partner. 
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an  accounting  was  had  anil  the  amount  of  such  indebtedness  which 
each  partner  was  bound  to  pay  was  determined.  Held,  that  there- 
after an  action  at  law  might  be  maintained  by  partners  who  had  paid 
the  w^hole  of  such  indebtechiess,  to  recover  from  the  other  surviving 
partners  their  proportionate  share  thereof.    Logan  v,  Trayaery    579 

S.  The  defendants  in  the  second  action  having  known  that  the  first 
action  was  prosecuted  to  judgment  in  their  names  as  plaintiffs, 
and  never  having  objected  thereto,  are  bound  by  such  judgment, 
although  such  first  action  was  commenced  without  their  advice  or 
consent  Ibid, 

9.  An  adjudication  in  the  first  action  that  the  plaintiffs  therein  had 
paid  all  tlie  indebtedness  of  the  firm,  was  not  an  adjudication  that 
each  had  paid  his  proportionate  share  thereof,  and  therefore  does 
not  bar  the  second  action.  ,  Ibid, 

10.  In  the  first  action  the  plaintiffs  were  charged  in  the  accounting  with 
the  value  of  some  partnership  proper^  then  in  their  possession, 
such  value  being  applied  to  reduce  the  amount  of  the  indebtedness 
of  which  each  i)artner  was  adjudged  bound  to  pay  his  proportion- 
ate shara  HeLdf  that  the  defendants  in  the  second  action  were 
not  entitled  to  further  credit  for  their  share  of  the  value  of  that 
property.  Ibid, 

Payments,  AppUcation  of.    See  Suretyship,  3. 

Penalties  :  Collection  by  civil  action.    See  Fobfeitubes. 

Pebjury.    See  Criminal  Law,  13,  la 

Personal  Property.    See  Logs  and  Lumber,  1. 

Perverse  Verdict.    See  Damages,  9. 

PHYSICLINS  AND  SURGEONa 

In  an  action  against  a  surgeon  to  recover  damages  for  the  death  of  a 
person,  alleged  to  have  been  caused  by  the  defendants  failure  to 
treat  him  properly,  there  can  be  no  recovery  unless  it  is  proved  suf- 
ficiently to  bring  conviction  to  a  reasonable  mind,  without  resort- 
ing to  mere  conjectures  or  uncertain  and  inconclusive  inferences  or 
bare  probabilities,  that  the  defendant's  failure  in  his  duty  was  the 
proximate  cause  of  the  death.     Gores  v,  Oraff,  174 

Place  of  Trial.    See  Criminal  Law,  6-9.    Jurisdiction,  3. 

Plat  op  Lands.    See  Evidence,  a 

PLEADING. 

See  Common  Schools.    Costs,  1.  Criminal  Law,  4, 11,  la    Death,  1. 

Equity,  1.    Insurance,  4, 5.  Logs  and  Lumber,  2,  S,    Marriage, 

1.  Parties.  Railroads,  1.  Sale  op  Chattels,  a  Towns,  1, 2. 
Watercourses,  1,  2. 

1  Only  in  case  of  a  clear  abuse  of  discretion  will  this  court  interfere 
with  the  allowance  by  the  trial  court  of  an  amendment  to  the  com- 
plaint to  make  it  conform  to  the  evidence.    McWhinne  v.  Martin^ 

182 

19w  In  an  action  to  recover  a  balance  alleged  to  be  due  upon  a  contract 
for  logging,  where  the  defendant  admitted  that  the  amount  of  work 
done  and  the  agreed  price  therefor  were  as  alleged,  but  pleaded  pay- 
ment in  full,  an  allegation  of  the  complaint  that  an  accounting  nad 
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been  had  and  a  balance  found  due  the  plaintiff  a,  which  the  defend- 
ant agreed  to  pay,  is  held  to  be  merely  an  admission  of  part  pay- 
ment and  not  to  make  the  action  one  solely  upon  an  account  stated. 
*  The  burden  was  therefore  upon  the  defendant  to  prove  payment  in 
full,  and  not  upon  the  plaintiffs  to  prove  the  accounting.  Blewett 
V,  Gaynor,  87S 

8.  A  complaint  alleged  "that  on  March  10,  1883,  and  for  many  years 
theretofore,  the  defendants  wei*e,  and  they  still  are,  a  voluntary,  un- 
incorporated association  of  persons  "  known  as  tiie  society  of  St 
Patrick^s, church.  The  answer  was  that  said  defendants  *' admit 
that  previous  to  the  year  1883  they  were  members  of  and  met  at  a 
certam  church  .  .  .  known  as  *  St  Patrick's  Church-'"  Held^ 
that  this  was  an  admission  of  the  defendant's  membership  at  and 
previous  to  the  year  1883.    Sheehy  v.  Blake^  894 

Possession  of  chattels :  Presumptions.    See  Replevin,  8;  4 

PosTiNQ  notices  of  tax  sala    See  Tax  Titles,  L 

PRACTICR 

See  Action,  1,  2.  Appeal.  Appealable  Order.  Corporations,  d. 
Costs.  Criminal  Law.  Debtor  and  Creditor.  Equity.  Es- 
tates OF  Decedents.  Evidence,  Executions.  Highways,  8, 
7,  8.  Instructions  to  Jury.  Judgment.  Jurisdiction.  Jurors. 
Justices'  Courts.  Libeu  8,  9.  Mortgages.  New  Trial.  Par- 
ties. Partnership,  2,  8, 5.  Pleading.  Railroads,  1.  Taxation, 
7.    Verdict. 

1.  Where  several  defenses,  including  a  former  adjudication,  are  pleaded, 

the  trial  should  not  be  confined  to  the  issue  as  to  such  former  ad- 
judication.   Coleman  v.  Hunt,  263 

2.  A  party  who  has  testified  in  his  own  behalf  cannot  object  to  the 

reading  of  his  cross-examination  by  coimsel  in  the  closing  argu- 
ment to  the  jury  on  the  giound  that  it  is  not  a  fair  statement  of  bis 
testimony.  His  remedy  is  to  insist  that  all  his  testimony  be  read. 
Stuckey  v,  FriUchet  325> 

8.  A  motion  to  have  a  case  reopened,  after  a  referee  has  reported,  for 
the  receipt  of  further  testimony  is  one  peculiarly  addressed  to  the 
discretion  of  the  trial  judg^  and  his  determination  is  conclusive  un- 
less it  clearly  appears  that  injustice  will  be  done  thereby.  Blewett 
V.  Gaynor,  878 

Presumptions.  See  Appeal,  1,  4.  Common  Schools.  Costs,  2.  Ju- 
rors.   Libel,  6.    Partnership,  2.    Replevin,  8, 4. 

Principal  and  Agent.  See  Religious  Socibties.  Tax  Titles^  4^  d 
Vendor,  etc  of  Land,  1,  4 

Priyileged  Communications.    See  Libel,  a 

Promissory  NoTEa    See  Bilus  and  Notes. 

Proximate  Cause.    See  Highways,  9.    Physicians  and  SuBaEONa 

PUBLIC  LANDa 

A  grant  from  the  government,  without  reservation,  of  lands  on  the 
bank  of  a  navigable  river,  vests  in  the  purchaser  the  tatie  to  any 
unsurveyed  islands  lying  between  the  main  land  and  the  center  of 
the  stream.    CJiandoa  v.  Mack,  578 
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PuBuc  PoucY. '  See  Contracts,  5. 

Public  Schooia    See  Common  Schools. 

Publication. 
Of  libeL    See  Libel,  2,  a 
Of  list  of  unredeemed  lands.    See  Contracts,  5, 

Punitory  Damages.    See  Damages,  5, 

Quia  Timet.    See  Equity. 

RAILROADa 

Condemnation  of  Land, 

1.  Whether  the  raUroad  company  should  file  an  answer  to  a  petition 

for  the  appointment  of  commissioners  to  appraise  the  damages  for 
an  alleg^  taking  of  land,  and  whether,  in  the  absence  of  ^y  an- 
swer, the  biirden  is  upon  the  petitioner  to  establish  the  facts  illeged, 
not  determined.     Trustees  v.  M.  <&  L,  W,  R,  Co.  158 

2.  The  owner  of  property  on  one  side  of  a  street  is  not  entitled  to  com- 

pensation by  reason  of  the  building  of  a  raUroad  track  sJong  the 
other  side  of  the  street,  wholly  beyond  the  center  line  thereof,  where 
such  track  was  legally  built  prior  to  the  enactment  of  ch.  255,  Laws 
of  1889 ;  and,  where  the  city  makes  no  complaint,  such  owner  can- 
not claim  compensation  under  that  statute  on  the  ground  that  the 
track  was  not  legally  built  because  not  located  in  the  center  of  the 
street,  as  required  by  a  city  ordinance.  Ibid, 

3.  A  shght  filling  of  grave}  on  the  street^  to  restore  it  to  its  former  use- 

fulness and  to  enable  vehicles  more  conveniently  to  pass  over  the 
track  into  an  alley,  does  not  entitle  such  owner  to  compensation. 

Ibid. 

4.  The  erection  and  maintenance  of  gates  or  barriers  in  a  street  at  a 

railroad  crossing,  pursuant  to  a  municipal  ordinance  requiring  the 
same  for  the  safety  of  the  public,  is  not  such  a  taking  of  land  as 
will  entitle  the  owners  of  abutting  lots  to  comi)ensation.  Ibid, 

5.  In  order  to  restore  to  its  former  usefulness  a  street  crossed  by  its  track, 

the  defendant  railroad  company  lowered  the  grade  of  such  street^ 
digging  and  removing  the  earth  in  front  of  plaintiflPs*  lot  Heldy 
that  although  no  part  of  such  lot  was  taken  for  the  right  of  way  of 
the  railroad,  the  company  must  make  full  compensation  for  the  in- 
jmy  to  the  lot,  including  the  depreciation  in  value  resulting  from 
the  operation  of  the  railroad  in  proximity  thereta  Shealy  v,  C,  M. 
<fc  N.  R  Co,  653 

Donation  of  land  by  county.    See  Counties. 

Carriers  of  Passengers, 

ft.  Plaintiff,  having  a  ticket  over  another  road,  got  by  mistake  upon  one 
of  the  defendant's  trains  which  did  not  go  to  her  destination.  The 
conductor  put  her  off  at  a  flag  station  for  both  roads.  The  depot  at 
such  station  was  closed  at  the  time,  and  a  dwelling-house  near  by 
was  also  temporarily  locked.  The  plaintifi!  and  her  two  children 
were  obliged  to  wait  for  a  train  several  hours  without  shelter,  and 
her  exposure  was  followed  by  a  severe  illness.  The  testimony  was 
conflicting  as  to  whether  she  showed  her  ticket  to  the  brakeman  on 
entering  the  defendant's  train,  and  also  as  to  whether  the  conductor 
demanded  payment  of  f ara    Held: 

(1)  If  she  showed  her  ticket  to  the  brakeman,  the  conductor  was 
not  justified  in  putting  her  off  at  the  flag  station  unless  that  was  a 
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reasonably  safe  and  convenient  point  from  which  she  could  most 
expeditiously  reach  a  train  on  the  prop>er  road. 

(8)  K  she  did  not  show  her  ticket  to  the  brakeman,  and  if  the 
conductor  demanded  fare  of  her  which  she  did  not  pay,  he  was 
justified,  under  sec.  1818,  R  S.,  in  putting  her  off  at  the  flag  station. 
If  that  station  was  not  a  "  usual  stoppmg  place "  it  was  at  least 
"  near  a  dwelling-house,"  and  it  is  immaterial  that  the  occupant  of 
such  house  was  temporarily  absent  and  the  house  closed  while  the 
plaintiff  was  thera 

(3)  There  being  no  evidence  that  the  conductor  acted  in  a  reck- 
less, wanton,  or  insulting  manner,  or  that  he  was  influenced  by 
malice  or  any  other  improper  motive,  the  plaintiff  could  not  recover 
punitory  damages.    Patry  v,  C,  St  P.,  M,  &  O,  IL  Co,  218 

Killing  of  Live-Stock, 

7.  In  an  action  against  a  railroad  company  for  the  wilful  or  grossly  neg- 

ligent killing  of  a  mare  which  got  upon  the  track  in  the  night-time 
without  the  fault  of  the  defendant,  it  appeared  that  the  train  which 
killed  the  mare  was  running  from  thirty  to  thirty-five  miles  an  hour ; 
that  the  engineer  firet  saw  some  horses  on  or  near  the  track,  and 
blew  the  whistle,  whereupon  they  went  in  every  direction ;  that  he 
continued  to  sound  the  whistle  until  he  ^ot  by  the  horses  and  sup- 
posed the  track  was  clear ;  that  after  gomg  some  distance  further 
he  suddenly  saw  the  mare  running  and  stumbling  on  the  track 
about  150  feet  ahead  of  the  engine ;  that  it  was  then  too  late,  and  he 
did  not  try,  to  do  anything,  but  struck  the  mare  while  going  at  full 
speed ;  and  that,  though  it  was  a  bright  moonhght  night,  the  en- 
gineer could  not,  from  behind  the  headlight,  see  the  track  more 
Qian  150  feet  aheacL  Tliere  was  also  evidence  tliat  the  engineer 
kept  on  sounding  the  whistle  untU  he  had  passed  some  distance  be- 
yond where  he  first  saw  the  horses,  and  that  the  mare  had  been 
running  rapidly  for  some  distance  on  the  track  before  she  was 
struck.  Held,  that  the  evidence  was  insufficient  to  support  a  ver- 
dict for  the  plaintiff.  Jones  v.  C,  Jtf.  <&  St  P.  R  Co,  585 
Injuries  to  Persons  by  Negligence, 

8.  The  plaintiff  having  been  run  over  by  defendant's  engine  at  a  street 

crossing,  an  instruction  as  to  the  degi'ee  of  care  to  be  exercitied  br 
an  engineer  on  approaching  such  a  crossing,  to  the  effect  tliat  the 
mere  fact  tliat  a  ti*aveler  is  approaching  tlie  track  is  not  sufficient 
to  require  tlie  engineer  to  give  an  alai-m  or  stop  his  engine,  especially 
where  it  is  in  broad  dayhght,  the  engine  plamly  visible,  the  engine 
bell  ringing,  and  the  traveler  an  adult  in  apparent  possession  ot  his 
senses  and  looking  in  the  direction  of  the  train ;  that  in  such  a  case 
the  engineer  would  have  the  right  to  assume  that  the  traveler 
would  stop,  but  that  he  cannot  rest  on  tliat  assumption  so  long  as 
to  allow  his  engine  to  reach  a  point  where  it  will  become  impos^le 
for  him  to  control  his  train  or  give  warning  in  time  to  prevent  in- 
jury to  the  ti'aveler,  supposing  the  traveler  to  continue  in  his 
course — is  held  sufficiently  favorable  to  the  defendant  Meddles  v, 
a  <&N.W,It  Co,  228 

9.  The  engineer  having  testified  that  the  engine  was  running  only  be- 

tween four  and  six  miles  an  hour,  and  that  he  did  not  recollect 
having  stated,  shortly  after  the  accident,  that  they  were  obliged  to 
run  faster  than  six  miles  an  hour  to  do  the  work  required,  evidence 
that  he  did  so  state  was  admissible  for  the  purpose  of  discrediting 
his  testimony.  Ibii 

10.  Evidence  that  there  was  no  sign-board  at  the  crossing,  warning  per- 
sons to  look  out  for  the  cai-s,  was  admissibla.  Ibid, 
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IL  The  whistle  on  the  engine  not  having  been  blown,  it  was  not  an 
error  prejudicial  to  the  defendant  to  admit  in  evidence  a  cily  6rdi- 
nance  prohibiting  the  blowing  of  engine  whistles  within  the  city 
limits  "  except  as  a  necessary  signal  or  to  prevent  accidents."    IbicL 

12,  A  witness  who  was  in  attendance  upon  the  plaintiff  for  three  or  four 
weeks  after  he  was  injured  was  competent^  though  not  an  expert, 
to  state  whether  he  suffered  greatly  or  not  lind. 

18.  Evidence  as  to  plaintiff's  mental  condition  before  and  after  the  injury' 
was  admissible.  2  bicL 

14.  A  ruling  that  a  question  is  admissible  is  not  a  ruling  as  to  the  admis- 

sibility of  a  part  of  the  answer  which  ds  not  responsive  tiiereto.  Ibid. 

15.  A  verdict  for  |30,000  had  been  set  asida    On  the  second  trial  counsel 

for  the  plaintiff,  in  an  argument  to  the  comt  in  the  presence  of  the 
jury,  referred  to  the  former  verdict,  claiming  that  in  view  of  addi- 
tional facts  shown  the  damages  then  awarded  would  not  now  be 
excessiva  Held,  that  these  remarks  were  not  so  outside  of  the  case 
as  to  justify  a  reversal  of  tlie  judgment,  especially  as  the  second 
verdict  was  for  only  $18,500.  It/id. 

10.  To  run  a  train  at  an  unlawful  rate  of  speed  within  the  limits  of  a 
city  is  negligence.    Piper  v.  C,  M.  &  St  P.  R  Co.  247 

17.  When  a  traveler  On  a  public  street  in  a  city  approaches  a  railway 

crossing  he  may  i)roperly  assume,  if  nothing  appears  to  the  con- 
trary, that  a  train  is  moving  at  a  lawful  rate  of  speed ;  and  if  it  was 
moving  at  an  imlawful  rate,  that  fact  may  be  considered  in  deter- 
mining the  question  of  contributory  neghgence.  Ibid. 

18.  In  an  action  for  injuries  sustained  at  a  i*ailway  crossing  in  a  city,  the 

testimony  tended  to  show,  among  other  things,  that  when  between 
fifty  and  sixty  feet  from  the  crossing  tlie  plaintiff  looked  in  the 
du-ection  from  which  the  defendant's  train  was  coming,  and  did  not 
see  it,  though  he  could  have  seen  it  had  it  tlien  been  within  900  feet 
of  the  crossing ;  that  his  attention  was  diverted  by  the  conduct  of 
his  horses,  so  that  he  did  not  look  again  in  that  du-ection  imtil  he 
reached  the  track,  when  the  train  was  so  near  that  a  collision  could 
not  be  avoided ;  that  the  train  was  running  thirty-six  miles  or  more 
an  hour,  and  that  no  warning  was  given  as  it  approached  the  cross- 
ing ;  and  that  if  the  train  had  been  900  feet  away  when  the  plaintiff 
first  looked,  and  had  been  running  at  the  lawful  rate  of  six  jniles  an 
hour,  he  would  have  passed  far  beyond  tlie  crossing  before  the  train 
reached  it  Held,  that  it  could  not  be  said,  as  a  matter  of  law,  that 
the  plaintiff  was  guilty  of  contributory  negligenca  Ibid. 

19.  Although  the  statute  did  not  require  the  whistle  to  be  blown  at  that 

place,  if  tliose  in  charge  of  the  train  saw  the  plaintiff  appijoaching 
the  crossing  and  believed  that  he  was  unaware  of  the  drain's  ap- 
proach, it  was  their  duty  to  sound  the  whistle  as  well  as  to  take 
.  every  other  reasonable  precaution  to  prevent  the  collision.         Ibid, 

20.  It  was  not  error  to  charge  that  it  was  the  peculiar  province  of  the 

jury  to  decide  whether  the  whistle  was  blown  at  the  whistling  i>ost^ 
or  the  engine  bell  rung  before  and  while  passing  over  the  crossing, 
as  well  as  the  rate  of  speed  at  which  the  train  approached  the  same. 

Itnd. 

21.  Plaintiff's  intestate  was  last  seen  ahve  walking  beside  a  switch  track 

in  defendant's  yard,  going  eastward  towards  a  street  which  crossed 
said  yard  from  north  to  south.  It  was  a  cold  and  stormy  day,  and 
he  had  a  shawl  about  liis  head  and  ears.  His  dead  body  was  found 
on  the  switch  track  about  fifteen  feet  east  of  a  sidewalk  which  ran 
along  tlie  west  side  of  said  street    Blood  was  found  on  the  east  side 
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of  that  sidewalk  and  thence  along  the  track  to  the  spot  where  the 
body  was  found.  He  had  been  struck  and  kiUed  by  cars  whi(^  had 
passed  him  going  westward  and  had  then  been  pushed  upon  said 
switch  track  and  negligently  left  to  run  eastward  unattended  Upon 
the  evidence,  showing  the  foregoing  facts  among  others,  it  is  hdd 
that  the  jury  might  properly  have  found  that  the  deceased,  when 
struck  by  the  cars,  was  on  the  sidewalk,  where  he  had  a  right  to  be, 
and  that  he  was  not  guilty  of  any  contributory  negligence  in  failing 
to  see  the  cars  as  tney  approached  him.  PhUlips  v,  M.  &  N,  H. 
Co,  349 

28.  The  plaintiff  was  struck  and  injured  by  defendants*  locomotive  on  a 
sidewalk  crossing  in  a  thickly  settlea  portion  of  a  city.  It  was  in 
the  night-time  and  the  locomotive  had  come  down  the  street  behind 

,  her,  going  in  the  same  direction.  The  track  cui*ved  8luuT)ly  just 
before  crossing  the  sidewalk,  which  was  planked  continuously  on  a 
level  with  the  tops  of  the  rails.  The  testimony  tended  to  show, 
among  other  things,  that  the  plamtiff  was  not  familiar  wiUi  the 
locality  and  did  not  know  the  precise  position  of  titie  crossing ;  that 
tiees  and  telegraph  poles  between  the  track  and  the  sidewalk  ob- 
scured, to  some  extent,  her  view  of  the  track ;  and  tha^  because  of 
the  curve,  the  light  from  the  head-light  did  not  faU  directiy  upon 
her  until  the  locomotive  was  very  near  the  crossing.  HM  tnat, 
notwithstanding  a  special  finding  that  if  the  plaintiff  had  looked 
before  attempting  to  cross  the  track  she  could  nave  seen  the  light 
from  the  head-light,  it  was  still  a  question  for  the  jury  whetlier  she 
was  guilty  of  any  contributory  negligence.     WLiimeU  v.  Abbot,  371 

28.  No  weight  can  be  given  to  a  finding  in  the  special  verdict  that  ihe 
defendants'  failure  to  have  a  light  or  a  flagman  at  the  crossing,  to 
warn  the  plaintiff  of  the  approaching  locomotive,  was  negUgence. 
Tlie  jury  was  not  competent  to  determine  that  proposition.       Ibid, 

24  But,  the  defendants'  negligence  in  failing  to  provide  proper  means 
for  securing  the  safety  of  persons  at  the  crossing  being  conclusively 
established,  the  court  shomd  base  its  judgment  upon  the  existence 
of  such  negligence,  although  there  is  no  valid  finding  to  that  etfeci 
in  the  special  verdict  Ibid, 

25.  In  an  action  to  recover  for  personal  injuries  caused  by  plaintifiTs 

horses  being  frightened  by  a  locomotive  and  running  away,  a  wit- 
ness who  owned  the  horses  about  a  year  before  the  accident  was 
properly  allowed  to  testify  as  to  whether  they  were  gentle  or  wild 
when  he  owned  them.    Kalbus  v.  Abbot,  621 

26.  The  fact  that  the  plaintiff  was  allowed  to  testify  that  no  one  had  ever 

warned  him  about  this  team,  is  held  not  sufficient  ground  for  a  re- 
versal of  the  judgment  in  his  favor.  Ibid 

27.  An  instruction  that  **  the  fact  that  this  team  may  have  once  before 

run  away,  or  was  easily  frightened,  was  not  confributory  n^Iigenoe 
on  the  part  of  the  plaintiff  unless  the  jury  find  that  a  person  of 
ordinary  care  and  pnnjence  would  not  drive  such  a  team  over  this 
railroad  crossing  under  all  the  circumstances  in  this  case," —  is  held 
sutficientiy  favorable  to  defendants.  Ibid, 

28.  The  evidence  in  this  case — tending  to  show,  among  other  things,  that 

after  a  street  in  a  city  had  been  blocked  for  ten  or  fifteen  minutes 
by  defendants'  train,  and  a  number  of  teams,  including  the  plaint- 
iff's, had  gathered,  waiting  to  cross,  the  train  was  backed  off  Hie 
street,  and  the  engine  became  hidden  from  the  plaintiff  by  a  building ; 
that  the  defendants'  flagman  at  once  signaled  to  plaintiff  to  croas, 
but  before  he  could  pass  tlie  tracks  the  engine  returned  into  the 
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stxeet,  blowing  off  steam  and  making  a  great  noise ;  and  that  plaint- 
ifTs  horses  were  frightened  thereby  and  ran  away,  causing  tiieJ  in- 
juries complained  of  — is  held  to  sustain  a  finding  by  the  jury  that 
aefendants'  servants  were  guilty  of  negligence.  Ibid, 

Ratification.    See  Religious  Societies.    Towns,  5. 

Real  Property.  See  Counties.  Easements.  Equity.  Executions. 
Highways,  2-6.  Husband  and  Wife.  Insurance,  2-6.  Juris- 
diction, 3.  Limitation  of  Actions.  Logs  and  Lumber,  1,  5-7. 
Mines  and  Mining.  Mortgages.  Public  Lands.  Railroads, 
1-5.  Specific  Performance.  Tax  Titles.  Vendor,  etc  of 
Land.    Wills,  4-7. 

Receivbrs.    See  Corporations,  4 

Recognizance.    See  Criminal  Law,  8. 

Rboordino  Acts.    See  Executions. 

Redemption.    See  Tax  Titles,  4,  5. 

Reference.    See  Practice,  3. 

Registry  Laws.    See  Executions. 

RELIGIOUS  SOCIETIEa 

See  Pleading,  3. 

The  evidence  in  this  case  —  tending  to  show,  among  other  things, 
that  the  financial  and  secular  affairs  of  an  unincorporated  religious 
society  were  managed  by  trustees  and  a  secretary  and  treasurer 
elected  from  time  to  time  by  the  congregation,  together  with  the 
officiating  priest ;  that  moneys  were  advanced  for  tne  society  from 
time  to  time  by  the  priest,  C,  for  the  erection  of  a  chm-ch  building, 
and  that  he  allowed  much  of  his  salary  to  remain  in  arrears ;  that 
the  secretary  kept  regular  books  showing  the  accounts  between  the 
society  and  said  priest,  and  from  time  to  time  these  were  balanced 
and  the  amount  of  the  indebtedness  to  the  priest  publicly  stated  to 
the  congregation  assembled  in  the  church ;  that  finally,  after  said  C. 
had  been  succeeded  by  another  priest,  a  final  settlement  of  said  ac- 
.  coimts  was  made  by  a  member  of  the  society  as  attorney  for  C,  and 
by  a  committee  consisting  of  a  former  secretary  of  the  society,  an 
attorney  at  law  and  trustee  thereof,  and  the  successor  of  C.  in  the 

Sriestliood,  representing  tlie  society ;  and  that  the  amount  of  the  in- 
ebtedness  to  C.  was  then  determined  and  the  terms  of  payment 
fixed — is  held  to  sustain  findings  by  the  jury  that  said  committee 
was  authorized  by  the  members  of  the  society  to  make  such  settle- 
ment, and  that  it  was  ratified  and  approved  by  them.  Such  mem- 
bers are  therefore  individuaUy  liable  to  pay  the  indebtedness  thus 
foimd  due  to  C.    Sheehy  v.  Blake,  394 

REPLEVIN. 

See  Evidence,  10, 11. 

1.  In  replevin  by  an  administrator  for  a  certain  sum  of  money  and  cer- 
tain municipal  bonds  claimed  to  have  been  sent  by  the  decedent  in 
a  box  by  express  to  one  of  the  defendants,  evidence  showing  the 
denomination  of  the  bank  bills  sent  and  the  numbers  and  amounts 
of  the  bonds,  is  held  sufficiently  to  identify  and  describe  the  prop- 
erty.    Murray  v.  Noinvood,  405 
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2.  A  witness  for  the  plaintiff  having  testified  that  a  certain  amount  of 

money  was  put  mto  the  box  and  sent  to  one  of  the  defendants,  and 
the  defendants  having  testified  that  thev  did  not  receive  any  money 
in  the  box,  it  was  not  erix)r  to  charge  the  jury  that  the  amount  of 
money  which  was  deposited  in  the  box  and  sent  should  be  deter- 
mined from  the  testimony  of  the  plaintiffs  witness  alone.         Ibid, 

3.  It  was  not  error  to  charge  that  if  the  decedent,  shortly  before  his 

death,  or  at  the  time  it  was  claimed  the  box  was  sent,  had  Uie 
money  and  bonds  in  his  possession,  then  the  presumption  was  Uiat 
he  was  the  owner  of  tlie  same  at  the  time  of  his  death,  and  that  the 
plaintiff  was  entitled  to  the  possession  thereof.  IbitL 

4.  Nor  was  it  error  to  cliarge  that  if  the  defendants  were  in  possession 

of  the  property  at  the  time  the  box  was  received,  the  presimiption 
was,  unless  the  pix)perty  was  wrongfully  disposed  of,  it  was  in  their 
possession  at  the  commencement  of  the  action ;  and  if  thev  were  in 
possession  of  the  property  at  the  time  the  box  was  receiveo,  but  had 
wrongfully  placed  it  in  me  possession  of  some  one  else,  to  conceal 
it  or  to  prevent  the  plaintiff  from  recovering  it,  then  they  woe 
liable  the  same  as  if  they  were  in  the  actual  possession  of  the  Wop- 
erty.  Ibtd. 

Res  Adjudicata-    See  Paktnkrship,  9. 

Rescission  of  contract    See  Vendor,  Era  of  Land,  2. 

Reversal  op  Judgment.    See  Judgment,  Reversal 

Right  of  Way.    See  Easements. 

Rivers.    See  Public  Lands.    Watercourses. 

Rules  of  Court. 
Circuit  Court  Rule  XXIX  (Annulment  of  marriageX  640,  64L 
Coxmty  Court  Rule  X,  sec.  10  (Guardians'  accountsX  666,  671-2L 

SALE  OF  CHATTELa 
See  Evidence,  9-11. 

1.  The  question  being  as  to  whether  the  defendant  was  the  real  pur- 

chaser of  goods  shipped  to  a  third  person,  a  charge  to  tiie  jury  that, 
unless  the  defendant  promised  the  plaintiffs,  before  the  goods  were 
deUvered,  unconditionally,  that  he  would  pay  for  ^em,  and  the 
plaintiffs  parted  with  their  goods  on  the  faith  of  such  promise,  there 
could  be  no  recovery,  is  held  to  have  been  sufficient  upcm  that  point 
Hopkins  v.  Stefan,  45 

2.  Though  the  defendant's  original  promise  to  pay  for  the  goods  was 

made  on  Sunday,  he  is  liable  therefor  if  he  renewed  the  pnnnise  on 
a  secular  day  and  the  goods  were  afterwards  deliv^^  on  a  secular 
day  upon  the  faith  of  such  renewed  promise.  Ibid, 

8.  It  appearing  by  the  bill  of  particulars  furnished  by  the  plaintiffs  that 
certain  goods  charged  therein  had  been  paid  for,  there  was  no  error 
in  striking  out  such  item,  on  tilie  plaintiffs'  motion.  Ibid, 

4.  The  order-books  and  ledgers  of  the  vendors  were  admissible  in  evi- 
dence in  connection  with  the  testimony  of  the  cleric  who  made  the 
entries  therein  and  swore  to  their  correctness ;  and,  where  tiie  sale 
and  delivery  of  the  goods  was  abundantly  established  by  other  evi- 
dence, an  error,  if  any,  in  the  charge  to  the  jury  as  to  the  effect  of 
such  books  as  evidence,  was  immaterial  IbUL 
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5.  In  a  contract  for  the  sale  of  logs,  which  were  to  be  cut  and  hauled 

to  the  raibroad  within  a  certain  time,  the  vendor  agreed  to  load  them 
upon  the  cars  as  ordered  by  the  vendees,  and  the  title  was  to  vest  in 
the  vendees  as  fast  as  the^  were  loaded.  There  being  no  express 
provision  on  the  subject,  it  is  held  that  the  cars  were  to  be  fur- 
nished by  the  vendees  and  within  a  reasonable  time  softer  the  logs 
were  ready  to  be  loaded.    Boyington  v,  Sweeney,  55 

6.  Whether  a  delay  of  more  than  two  months  in  furnishing  the  cars 

was  reasonable  or  not^  was  ^a  question  properly  left  to  the  jury. 

Ibid, 

7.  If,  after  the  vendees  were  notified  that  the  logs  were  ready  to  be 

loaded,  they  neglected  for  an  unreasonable  time  to  furnish  the  cars, 
and  thereafter  the  logs  were  destroyed  by  fire,  the  loss  should  fall 
upon  them,  and  the  vendor  may  recover  the  contract  price  of  the 
logs  destroyed,  as  though  they  had  been  delivered,  less  the  cost  of 
loading  them  upon  the  cars.  Ibid, 

8.  Such  recovery  may  be  had,  in  an  action  by  the  vendees  for  a  failure 

to  deliver  the  logs,  upon  a  counterclaim  setting  forth  tilie  facts  and 
claiming  to  recover  as  for  a  f uU  performance  of  tiie  contract  Ibid, 

9.  If,  after  the  logs  were  ready  to  be  loaded,  the  vendees  fully  accepted 

them  and,  for  a  valuable  consideration,  agreed  to  relieve  the  vendor 
from  the  duty  of  loading  them  and  to  ao  the  loading  themselves, 
tiie  subsequent  destruction  of  the  logs  was  their  loss.  Ibid, 

10.  If,  by  the  terms  of  the  sale,  tiie  purchaser  of  a  machine  is  not  bound 

to  take  it,  after  a  trial,  unless  he  chooses,  he  may  reject  it  whether 
it  is  capable  of  doing  good  work  or  not  Warder,  B,  &  O,  Co,  v. 
Whitish,  430 

11.  Upon  the  sale  of  a  bull  the  vendor  gave  to  the  vendee  a  writing  which, 

after  setting  forth  the  pedigree  of  tiie  bull,  stated :  "  I  have  this 
day  sold  the  above-named  buU  ...  to  [the  vendee].  I  hereby 
certify  the  above  pedigree  to  be  true."  Held,  that  as  this  writing 
evidenced  the  sale  and  contained  an  express  warranty  not  implied 
by  law,  parol  evidence  was  inadmissible  to  show  a  further  express 
warranty  against  sterility.   McQwaid  v.  Boss,  470 

Sale  op  Lands.  See  Minks  and  Mining.  Public  Lands.  Tax  Titles. 
Vendor,  ETa  of  Land. 

School  Districts.    See  Cojimon  Schools, 

Sslf-Defensb.    See  Criminal  Law,  6. 

SETOFF. 

A  bank  cannot  set  off,  against  a  deposit  to  the  credit  of  an  assignor  for 
the  benefit  of  creditors,  a  note  held  by  it  against  him  but  not  due  at 
the  time  of  the  assignment    Oatman  v,  Batavian  Batik,  501 

Settlement.    See  Partnership,  4,  5.    Reuoious  Societie& 

Sheriff.    See  Costs,  2,    Debtor  and  Creditor. 

SPECLA.L  Verdict.     See  Highways,  3.     Master  and  Seeyant,  5-8. 
Railroads,  28,  24.    Verdict. 
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SPECIFIC  PERFORMANCE 
See  Vendob,  etc.  of  Land,  8. 

A  father,  after  the  marriage  of  his  son  A.,  gave  him  the  possession  and 
use  of  a  farm,  with  the  understanding  that  if  he  worked  it  and  con- 
ducted himself  properly  it  should  be  devised  to  him  upon  the  death 
of  the  father.  After  occupying  the  land  for  a  number  of  years  and 
having  made  improvemente  of  the  value  of  $100,  A.  died.  The  land 
was  then  worth  about  $4,000.  An  equal  division  of  the  father's 
estate  at  that  time  among  his  children  would  have  given  A.  aboat 
$3,500.  After  A.'s  death,  the  father  placed  another  son,  G.,  in  pos- 
session of  tlie  farm,  and  thereafter,  until  his  own  deatii,  uised  the  in- 
come of  $3,500  in  support  of  A.'s  widow  and  children,  and  by  his 
will  bequeathed  that  sum  to  said  children,  who,  by  their  guardian, 
accepted  the  beouest  The  farm  was  devised  to  G.,  who  had  made 
improvements  thereon  of  the  value  of  about  $3,500.  Held,  that 
there  was  no  agreement  to  convey  the  land  to  A.  which  could  be 
enforced  in  favor  of  his  widow  or  children.    Snyder  r.  Snyder^    95 

Statute  of  Frauds.    See  Executions,  2.    Vendor,  etc  of  Land,  a 

Statute  op  Limitations.    See  Limitation  op  Actoon&    Suretyship. 
Tax  Titles,  8. 

Statutes. 
General  or  special  law?    See  Corporations,  a 
Constitutionality.    See  Corporations,  3.    Watercourses,  4 
Construction.    See  Chattel  Mortgages,  1.    Contracts,  5.    Coepo- 
RATiONS,  S-8.    Criminal  Law,  4,  9, 10, 12.  Elections.   Equity,  2. 
Estates  op  Decedents,  2,  8.     Forfeitures.     Highways,  6,  7. 
Instructions  to  Jury,  a    Jurisdiction,  a    Justices'  Courts,  1. 
Limitation  of  Actions.    Marriage,  1-a  Partnership,  a  Rail- 
roads, 6.    Taxation,  1,  5-7.    Tax  Titles,  a    Telephone  Com- 
panies, 1.    Voluntary  Assignment.    Watercourses*  4.  Words 
AND  Phrases. 

STATUTES  CITED,  ETa 
Constitution  op  Wisconsin.  Session  Laws— con. 


Art      I,  sec.    8      -       - 

-    279 

"        I,  sees.  9,13- 

289,301 

"     ni,  sec.  3       - 

601,  606 

"      IV,  sec.  31       -       - 

284,  285 

"      IV,  sec.  32       - 

.    285 

«    VII,  sec   2      - 

289,302 

«    VHsec.    9      - 

-    609 

Session  Laws. 

1871.  ClL  137   .       -       - 

-    280 

1871.    "    187,  sec  81      - 

-    280 

1879.    "    248    "       3     448,450,451 

1880.    "    291    "       1       - 

-    167 

1880.    "    291    «       4     165 

,  167,  169 

1880.    "    809    - 

-      79 

1880.    "    309,  sec.     2      - 

-    415 

1880.    "    809,    "       3       -77,80,415 

1880.    "    809,  sees.  4,5  - 

-      80 

1882.  Ch.  190    - 

- 

. 

-    297 

1882.    " 

212,  sec 

2 

. 

166, 1?2 

1882.    " 

250    - 

. 

- 

-    415 

1883.    " 

150    - 

. 

. 

-    119 

188a  " 

153    - 

. 

. 

-    415 

188a  " 

292    - 

. 

. 

88,39 

188a  " 

349    - 

. 

. 

-    203 

1885.    " 

133    - 

. 

. 

-    415 

1885.    " 

464.  sec 

10 

. 

601,609 

1887.    " 

243    - 

. 

. 

460,466 

1887.    " 

354    - 

. 

- 

27a  279 

1887.    " 

423    - 

. 

288,  298,  299 

1887.    '* 

451    - 

. 

- 

-    203 

1889.    " 

140    - 

- 

. 

.-    276 

1889.    " 

140,  sec 

5 

. 

-    280 

1889.    ** 

201    - 

. 

. 

-    167 

1889.    - 

255    - 

. 

. 

158,163 

1889.    •• 

346    - 

. 

- 

284-287 
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STATUTES  CITED,  ETa— con. 


Revised  Statutes  op  1849. 
Ch.  10,  sec  82  -       -       -       -    171 

Revised  Statutes  op  1868. 
Ch.  13,  sec.  87  .       -       -       -    171 

Revised  Statutes  op  187a 


Revised  Statutes  op  1878— con. 


Section 


Sections 
Section 


Sections 
Section 


24   -       - 
89   -       - 

415    - 

417   - 

516-658     - 

676  - 

677  - 

788   -        - 
828   - 
880   - 
882,  subd.  10 


852-926  (Ch.  40) 
892,  subd.  10  - 
985   -        -        - 


-  601. 607 
.   -  535 

-  585 

-  -   28 

-  -  171 
165, 171, 172 

-  41 

-  81 

-  142 

-  186,189, 
140 


89 


142 
172 

-  216 

-  216 

-  214, 215 

-  415 

-  -  415 

-  861 

-  856,865 

-  865 

-  528,525 
199, 204, 408-4 

408-4 

-  -  408 

-  254.875 

-  219,  224-5 

-  .  164 

-  869, 870 

-  664 
189 

186. 189,  140-1, 206 

-  -   .  678 

-  684, 640, 641 
2850  -   .  684,688-9,641 


1052  - 

1170  - 

1178  - 

1174  -   - 

1188  - 
1210d- 

1294  - 

1826  - 

1880  - 

1389  -   - 

1694  - 

1695  - 

1696  - 
1809  . 
1818  -  - 
1828,  subd.  5 
1968  - 
2302  - 
2818 
2814 
2317 


2853  - 

2359  - 

2545  - 

2605  - 

2610  -   - 

2620  -   - 

2621  - 
2792  - 
2858  - 
2878  - 
2902  - 

Vol.77— 46 


634,639 
.  684, 687-8 
.  276,280 
.  829,888 
.     210, 218 

-  568 
.  .  564 
.       -    486 

-  615 

-  246 
.       -    664 


Section 

2916   - 

. 

-        .    188 

t( 

8039   - 

. 

.       .    272 

tt 

8069   - 

. 

.        -    674 

« 

3180   - 

- 

-        -    297 

« 

8186   - 

. 

-     114,  120 

« 

3187    - 

• 

-    265 

u 

3218   - 

. 

.     866,867 

tt 

8219   - 

• 

-     866.868 

tt 

8267   - 

. 

-     405, 407 

tt 

8294   - 

- 

448,  450,  451 

tt 

8295    - 

. 

-    450 

tt 

3574,  subd.  5 

-     121,  122 

tt 

8839    - 

. 

-        .    112 

Sections  8843,  3844 

- 

-        -    118 

Section 

3848    - 

. 

-    118 

tt 

3858   - 

. 

108,  113,  114 

tt 

3860    - 

• 

.        -    113 

tt 

3972   - 

. 

-     671,672 

tt 

4192    - 

. 

-        -    571 

4197  .  -  -829,382 
4200  -  ...  409 
4221,  subd.  4  -  437,  488 
4222   -        -      415,418,419 

"  4222,  subd.  8  -  -  486 
4255   -        -        -     155,177 

«  4256  -  165,174,181,507 
4258  -  -  -  -  508 
4880  -  -  242,460,466 
4511  -  ...  647 
Sections  4609-4687  (Ch.  188)  -  280 
Section  4633  -  -  -  -  458 
4680  -  .  -  -  464 
4682  -  -  ^460,465 
4688  ...  -  465 
4720  -  -  -  464^681 
4724   .        ...    272 

«  4985  -  ...  686 
S.  &  B.  Annotated  Statutes. 


Section    419a- 

"         490   -       -       - 
Sections  491,  491a,  4915 - 
492,493    - 
494-496     - 
Section     781    - 
1077a- 

10776-  -  - 
1130  -  -  - 
1210/i.  -  - 
«  1693a- 
*«  1778  - 
"  2805  -  .  . 
"        2625    - 


4398 


535 
585 
585 
536 
635 

-  -    145 

-  -    167 

-  167, 172 

-  7ft 

-  .      79 

-  2oa 

-  591 
--  136 

-  464 

-  880,834 
.       -    647 

-  -    647 
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Stay  op  Execution.    See  Judqme  t,  2. 

Stock  and  STOCKHOLDERa    See  Ck)RPORATiONa 

Sunday.    See  Sale  op  Chattels,  2, 

SURETYSHIP. 
See  Bills  and  Notes,  1.    Mortqaqes.    Pabtnership,  7-ia 

1.  Each  payment  by  a  surety  in  excess  of  his  proportion  of  the  debt 

gives  a  right  of  action  for  contribution,  and  the  statute  <rf  limita- 
tions begins  to  run  from  the  date  of  each  such  payment  Bushndi 
V.  BvshneU,  *^ 

2.  An  action  at  law  for  contribution  is  limited  to  six  years  from  the 

time  when  the  cause  of  action  accrued,  although  an  eqmtable  ac- 
tion might  have  been  brought  within  ten  years.  louL 
a  Where  the  value  of  property  and  money  received  by  a  surety  from 
tiie  pi-incipal  debtor  was  less  than  the  amount  of  payments  made 
by  such  sui-ety  in  excess  of  his  proportion  of  the  debt,  as  to  whicn 
payments  an  action  for  contribution  was  barred,  it  was  proper  to 
aDDivsach-^^pei^y  a^d  money  upon  said  payments  Mid  not  itooti 

a^J2[Mue^w2^l««  ^  ^^^^  *^^  "«^*  ^^  ^^^'^  ^^"^  "^nlid, 
tion  was  not  barred.  ^  •  i_ 

4.  In  an  action  by  a  surety  for  cori!??>^tion  only  ^ti^^IT^Lh^ 
est  upon  tiie  amount  Recovered  sh^^  be  allowed,  even  though^ 
debt  paid  by  the  plaintiff  bore  a  higji^rate.  low. 

TAXATION. 
See  Tax  Titles.    Town^N^ 

!•  Where  the  decision  of  commissioners  ^PP^i^teJi^^^^^^^®^^^ 
ization  of  assessments  does  not  oi)erate  to  redT^J^^^?^  u  ^ 
taxes  to  be  paid  by  the  town  applying  for  their  ^iff4cK29L  Laws 
"  adverse  "  to  such  town,  withm  the  meaning  of  seo^fer^  ^^  „, 
of  1880,  and  renders  it  liable  to  reimburse  tiie  coun^^  -ta^ 

penses  of  the  commission.    Outagamie  Co,  v.  Oreenviu& 

A    A  *  ^  1  •      ^m_  ^ « valuatioD 

3.  An  error  of  the  commissioners,  m  mcreasmg  the  aggp:^;ateL  ^  ^j^j^, 

of  property  contrary  to  law,  would  not  defeat  their  righX  n^ 
pensation.  \k«^  lui 

8,  The  valuations  of  the  real  and  the  personal  property  as  fixed^^j^jj^ 
county  board  were  placed  in  separate  columns,  and  a  third  cc|l 
purported  to  contain  the  aggregate  of  such  valuations  for  each  < 
and  city.  Heldj  that  errors  of  computation  in  such  third  colli 
did  not  affect  the  actual  valuations  contained  in  the  other  two ; , 
where  the  aggregate  of  such  valuations  was  not  increased  by  t 
commissioners  appointed  to  review  the  equalization,  a  mistake 
the  county  clerk  m  computing  the  taxes  to  be  raised  by  the  sevr- 
towns  and  cities  on  the  basis  of  the  erroneous  total  of  the  third  < 
umn,  even  though  it  reduced  the  araoimt  to  be  raised  in  tiie  to^ 
which  applied  for  the  appointment  of  the  commissionerB,  could  nod 
affect  the  liability  of  such  town  for  the  expenses  of  the  oommiasioD.  \ 

^^  Ibid. 

4.  In  the  absence  of  fraud  or  collusion,  and  where  there  has  been  a  sub- 

stantial compliance  with  the  statute,  tiie  allowance  by  the  county 
board  of  the  accounts  of  the  commissioners  for  their  services  and 
expenses  is  binding  upon  the  town  which  is  chargeable  tbcorewitb. 

Ibid. 
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5.  But  if  such  accounts  are  not  properly  itemized  as  required  by  sec.  677, 

R  S..  their  allowance  by  tilie  county  board  is  not  bmding  upon  such 
town.  Ibid, 

6.  An  account  for  "  seventy  days*  service  as  commissioner,  $280/'  and  one 

for  "  fifty  days'  service  of  hvery  for  commissioners,  at  $4.50 — $225," 
it  appearing  that  such  services  were  performed  between  May  9  and 
August  8, 1888,  are  held  to  have  been  sufficiently  itemized,  although 
they  did  not  give  the  date  of  each  day's  service.  But  an  account 
for  **  hotel  expenses  and  railroad  fare,  eta,  $171.42  "  is  held  not  suffi- 
ciently itemized.  .  Ibid. 

7.  The  commissioners,  being  empowered  by  sec.  2,  ch.  212,  Laws  of  1882, 

to  conduct  their  proceedings  "  after  the  usual  manner  of  a  judicial 
hearing,"  may,  within  reasonable  limits,  make  a  view  of  the  real 
estate  m  the  county,  and  will  be  entitled  to  their  j>er  diem  and  nec- 
essary expenses  while  so  engaged.  Ibid, 

TAX  TITLEa 
See  CJONTRACTS,  5.    Husband  and  Wife,  1.    Limitation  op  Actions,  1. 

L  Failure  of  the  proof  of  posting  notices  of  a  tax  sale  to  show  that  one 
of  such  notices  was  posted  in  a  conspicuous  place  in  the  county 
treasurer's  office,  invalidates  a  tax  deed  issued  upon  such  aaXe,  Mor- 
row V,  Lander,  77 

2.  In  an  action  to  set  aside  a  tax  deed  for  such  defect^  it  was  not  error  to 
refuse  to  require  the  plaintiff  to  pay  into  court  the  amount  of  taxes 
assessed  upon  the  land  prior  to  the  sale  in  question.  Ibid. 

8.  The  limitation  prescribed  by  sec  8,  ch.  309,  Laws  of  1880,  does  not 

apply  to  an  action  to  set  aside  a  tax  deed  on  that  ground.         loid. 

4.  If  an  a^nt  employed  to  collect  rents  and  pay  taxes  on  land,  having 

rents  m  his  hands  sufficient  to  pay  the  taxes,  allows  the  land  to  be 
sold  therefor  and  purchases  at  the  tax  sale,  it  amounts  to  a  redemp- 
tion from  the  sale,  and  he  thereby  acquires  no  valid  title  as  against 
his  principal    Fox  v.  Zimmermann,  414 

5.  The  result  is  the  same  if  the  agent  purchases  at  the  tax  sale  as  agent 

for  his  wife  and  in  her  name,  for  in  such  case  she  is  chargeable  with 
notice  of  the  fraud.  Ibid, 

TELEPHONE  COMPANIES. 

1.  Under  a  statute  allowing  telephone  lines  to  be  constructed  and  main- 

tained along  a  pubUc  highway  provided  they  do  not  obstruct  or  in- 
commode t£e  pubUc  use  of  such  highway,  telephone  poles  erected 
from  four  to  slx  feet  from  the  fence  in  an  almost  perfectly  level 
highway  are  not  such  obstructions  as  render  the  company  liable  for 
personal  injuries  caused  by  runaway  horses  coUiding  with  one  of 
such  poles.    Roberta  v.  Wis.  Telephone  Co.  589 

2.  The  question  whether  the  telephone  company  by  placing  its  poles  in 

the  nighway  as  stated,  was  negligent,  or  was  guilty  of  a  breach  of 
legal  duty,  might  i)roperly  be  determined  by  the  coiirt  on  demurrer 
to  a  complaint  setting  forth  the  facts.  Ibid. 

Tender  of  deed.    See  Vendob,  etc  of  Land. 

Threatening  Communications.    See  Criminal  Law,  10, 

Title  to  land :  Action  to  quieu    See  E<)UITY. 
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TOWNa 
See  Highways.    Taxation. 

1.  In  an  action  upon  town  orders  signed  by  tilie  chairman  of  the  town 

board,  countersigned  by  the  town  clerk,  and  purporting  on  their 
face  to  have  been  issued  for  demands  against  the  town,  the  com- 
plaint need  not  allege  that  the  claims  of  the  persons  to  whom  the 
orders  were  issued  were  audited  by  the  town  board,  or  that  the 
board  authorized  the  clerk  to  issue  the  orders.    Broum  v.  Jacobs,  29 

2.  Town  orders  payable  "  out  of  any  moneys  in  the  town  fund  not  otiier- 

wise  appropriated  "  are  not  drawn  upon  a  particular  fund,  and  in  an 
action  thereon  it  need  not  be  allegea  that  there  are  moneys  in  the  . 
town  funds  out  of  which  they  could  be  paid.  Ibid. 

8.  There  being  no  law  authorizing  the  establishment  o^a  separate  road 
fund,  town  orders  piirporting  to  be  drawn  upon  such  a  fund  are 
payable  out  of  the  general  fund  of  the  town.    Marvin  v.  Jacobs,  31 

4  A  town  bocurd  may  provide  protection  against  fire  by  the  construc- 
tion of  reservoirs,  eta,  only  when  authorized  so  to  do  by  a  resolu- 
tion adopted  at  an  annual  town  meeting,  as  provided  by  ch.  292, 
Laws  of  I8«a     DuUanty  v.  Vaughn,  38 

5.  An  imauthorized  contract  for  the  construction  of  such  reservoiis 

cannot  be  ratified  by  the  subsequent  adoption,  at  a  special  town 
meeting,  of  a  non-retroactive  resolution  giviug  authority,  or  by  the 
adoption  and  use  of  the  reservoirs.  Ibid. 

6.  To  enforce  the  obligation  of  a  town  to  raise  by  taxation  its  share  of 

the  amoimt  required  for  the  support  of  a  joint  free  high  school,  the 
remedy  is  not  by  action  to  recover  such  share  as  a  claim  against 
the  town,  but  by  mandainus  to  compel  the  levy  and  coUection  of 
the  tax.    Joint  Pree  High  School  Dist,  v.  Green  Grove,  582 

Transmission  of  papers,  on  change  of  venua    See  Criminal  Law,  8l 

Trial,  Place  of.    See  Criminal  Law,  6-9.    Jurisdiction,  8. 

Trusts  and  Trustees.    See  Executions,  2.    Guardian  and  Ward. 
Tax  Titles,  4, 5. 

Usage.    See  Criminal  Law,  14    Damages,  10.    Logs  and  Lumber,  & 

VENDOR  AND  PURCHASER  OF  LAND. 

See  Logs  and  Lumber,  1.    Mines  and  Mining.    Public  Lands. 

1.  A  contract  for  the  sale  of  land,  upon  which  the  purchasers  paid  (200 
'*  as  earnest  money,"  provided  that  an  abstract  of  titie  ^oiddbe 
furnished  without  delay  and  a  warranty  deed  delivered  within  ten 
days  thereafter  on  receipt  of  the  cash  payment  and  security  for  de- 
ferred payments ;  and  that  **  if  the  title  is  found  to  be  good,  and 
nevertheless  not  accepted  by  the  purchasers  (the  deed  being  ten- 
dered) within  the  time  and  as  herem  named,  said  earnest  money  is 
forfeited  as  the  consideration  paid  for  this  agreement,  and  the  owner 
of  said  premises  shall  be  considered  to  have  fully  performed  on  his 
part,  and  may  declare  the  contract  terminated.  Time  is  made  the 
essence  of  the  agreement"    Held,  that  the  purchaseiB  did  not 
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thereby  merely  secure  an  option  to  buy  the  land,  but,  if  the  title  was 
good,  were  absolutely  bound  to  accept  the  property  and  pay  for  it; 
and,  though  the  vendor  elected  to  waive  a  performance  on  their  part 
and  to  retain  the  $200  and  the  property,  a  broker  who  had  procured 
such  purchasers  for  him  was  entitled  to  a  commission  on  the  sale. 
WiUesv,  Smith,  81 

2l  In  an  action  for  the  breach  of  the  covenants  in  a  warranty  deed  it  ap- 
peared that  the  grantor  did  not  have  actual  possession  of  the  prem- 
ises before  or  at  the  time  the  deed  was  executed,  that  he  had  never 
delivered  possession  thereof  to  tihe  grantee,  and  that  the  latter  had 
never  acquired  possession  imder  his  deed.  Heldy  that  the  burden  of 
proof  was  upon  the  grantor  to  show  that  he  was  seised  of  an  estate 
m  fee  at  the  time  of  the  execution  of  the  deed,  and  in  the  absence 
of  such  proof  the  grantee  fwho  had  tendered  a  reconveyance)  was 
entitled  to  a  rescission  of  tne  contract  and  to  recover  the  purchase 
price  paid,  with  interest  from  the  .date  of  the  deed.  McLennan  v. 
Prentice,  124 

8.  Payment  of  any  considerable  part  of  the  purcha^^  price,  and  the 
vendee's  entry  into  possession  and  making  of  improvements,  con- 
stitute such  a  part  performance  of  an  oral  contract  for  the  sale  of 
land  as  will  take  it  out  of  the  statute  of  frauds  and  justify  the  en- 
forcement of  specific  performance.    McWhinne  v,  Martin,  182 

4  The  defendant  B.,  a  tenant  in  common  of  land  and  authorized  by  his 
co-tenants  to  sell  the  same,  employed  brokers  to  negotiate  a  sale,  au- 
tihorizing  them  to  get  offers  and  report  them  to  him.  Afterwards 
he  wrote  to  tihe  brokers  that  he  wished  to  sell,  and  would  take  $450 
for  the  land.  The  brokers  showed  this  letter  to  the  plaintiff,  who 
accepted  the  offer,  paid  $50  down  and  deposited  the  balance  in  a 
bank  to  await  a  conveyance,  and  went  into  possession  of  the  land  and 
made  improvements  thereon.  The  brokers  notified  R  that  they  had 
made  this  sale,  but  he  neglected  for  more  than  two  months  either 
to  affirm  or  disaffirm  the  contract,  and  afterwards  sold  and,  with 
his  co-tenants,  conveyed  the  land  to  the  defendant  M.,  who  had 
knowledge  of  all  the  facts.  Held,  that  there  was  a  contract  to  con- 
vey the  land  to  the  plaintiff,  which  was  binding  upon  both  defend- 
ants. Ibid, 

5.  The  vendee  in  a  land  contract  was  to  raise  oats  on  one  third  of  the  land 

for  five  years,  and  to  deliver  the  five  crops  to  the  vendor  in  full  pay- 
ment for  the  whole  tract  He  was  to  have  immediate  possession  of 
the  whole  tract,  and  was  to  pay  the  taxes.  The  vendor  refused  to  give 
him  possession  of  the  land,  and  wholly  failed  to  perform  the  contract 
on  his  part  Held,  that  the  measure  of  damages  for  such  breach  is  the 
value  of  the  land  less  the  contract  price,  such  price  in  this  case  being 
the  necessary  expenses  of  raising  the  &ve  crops  of  oats  and  deliver- 
ing the  same  to  me  vendor.  The  value  of  the  use  of  the  remaining 
two  thirds  of  the  land  should  not  be  added  to  the  value  of  the  land, 
to  increase  the  damages ;  nor  should  the  taxes  to  be  paid  by  the 
vendee  be  included  with  tiie  cost  of  raising  the  oats,  to  reduce  the 
damages.    Muenchow  v.  Roberts,  520 

6.  The  vendor  of  land  who  had  not  the  title  thereto  at  the  time  speci- 

fied in  the  contract  for  the  conveyance,  cannot  defeat  a  recovery  of 
the  money  paid  on  the  contract  by  procuring  title  and  tendering  a 
conveyance  after  tiie  commencement  of  the  action.  ImIz  v.  Comp- 
ton,  m 

Vbnue.    See  Criminal  Law,  ft-9.    Jubisdiction,  3. 
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VERDICT. 

See  Damages,  9.    Highways,  a     Master  and  Servant,  5-a    Rail- 
roads, 23,  24. 

1.  A  special  verdict  which  does  not  determine  all  the  material  and  con- 
troverted facts  in  issue,  is  defective,  and  if  it  is  miaccompanied  by 
a  general  verdict,  such  defect  is  not  waived  by  a  failure  to  object  to 
the  questions  submitted  or  to  request  the  submission  of  others. 
Sherman  v.  Menominee  L.  Co,  14 

2l  Where  particular  questions  of  fact  are  submitted  to  the  junr,  they 
should  not  be  instructed  as  to  what  answers  thereto  would  be  con- 
sistent, and  what  inconsistent,  with  a  general  verdict  in  favor  of 
one  or  the  other  party.    Ryan  v,  Rockford  Ins,  Co.  611 

8.  The  jury  returned  a  general  verdict  for  the  plaintiff  and  an  answer 
to  one  of  three  particular  questions  submitted.  These  were  accepted 
and  retained  by  the  judge,  who  thereupon  chan^;ed  the  form  of  one 
of  the  unanswered  questions  and,  without  givmg  any  fmther  in- 
structions, sent  the  jury  out  again  to  answer  those  questions.  The 
jury  had  previously  been  instructed  that  an  affirmative  answer  to 
those  questions  would  be  consistent  with  the  general  verdict  They 
returned  an  affirmative  answer  to  one  of  the  questions  and  a  verbal 
statement  which,  on  consultation  with  the  judge,  was  finally  agreed 
upon  as  the  proper  answer  to  the  other.  These  proceedings  were 
had  in  ttie  absence  of  defendant's  attorney.    Held,  error.  Ibid. 

4.  Separate  parts  of  a  verdict  should  not  be  determined  and  returned  at 

cufferent  times.  Ibid 

5.  Where  the  questions  submitted  for  a  special  verdict  covered  the  whole 

case,  it  was  not  error  to  refuse  to  submit  other  questions,  the  an- 
swers to  which  would  not  have  been  conclusive  either  way.  KaUbva 
V,  Abbot,  621 

View.    See  Taxation,  7. 

VOLUNTARY  ASSIGNMENT. 
See  Setoff. 

1.  A  chattel  mortgage  of  a  stock  of  goods  was  given  by  a  firm  to  secure 

an  indebtedness  apart  of  which  had  a  few  days  before  been  assigned 
to  the  mortgagee  by  another  creditor.  The  mortgage  was  subject 
to  a  prior  one  given  to  another  creditor  who  was  in  possession  of  ^e 
property.  There  was  no  collusion  between  the  mort^^agees,  each  of 
whom  in  taking  security  acted  for  himself  alone.  The  second 
mortgage  did  not  cover  the  individual  property  of  the  partners,  and 
it  did  not  appear  that  it  covered  all  of  the  firm  property.  HeUL 
that  it  was  not  an  assinmient  for  the  benefit  of  creditors  within  Uie 
meaning  of  sea  1694,  R.  a    Cribb  v.  Hibbard,  S.,  B,  <&  Co.  199 

2.  Nor  did  an  assignment  of  the  ledger  accounts  of  the  firm  to  the 

second  mortgagee  as  further  security  for  the  debt,  whether  con- 
sidered bjr  itself  or  in  connection  with  the  mortgage,  bring  the  trans- 
action within  said  section.  Ibid. 

3.  A  voluntary  assignment  does  not  vest  title  in  the  assignee  as  against 

creditors  untU  the  officer  to  whom  the  bond  of  the  assignee  is  de- 
Hvered  has  indorsed  his  approval  thereon.    Shakman  v.  Schlueter, 

m 
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Waiver. 
Of  ri^ht  to  app^    See  Affbal»  6. 

By  wife  of  provision  for  her.    See  Husband  and  Wife,  8, 
Of  ri^ht  to  nave  ju)cy  charged.    See  Instructions  to  Jury,  8. 
Of  mistake  in  charge  to  jury.   See  Instructions  to  Jury,  5.  Libel,  9. 
Of  tort    See  Loos  and  Lumber,  2. 
Of  presumption  from  allegation  of  partnership  not  properly  denied. 

See  Partnership,  2. 
Of  defect  in  verdict    See  Verdict,  1. 
Of  right  to  support  xmder  wilL    See  Wills,  7. 

Warranty.    See  Sale  of  Chattels,  11. 

WATERCJOURSEa 
See  Public  Land& 

1.  In  an  action  to  restrain  the  driving  of  piles  in  the  bed  of  a  river  in 

a  city,  and  the  erection  thereon  of  a  building  fronting  on  a  bridge, 
a  complaint  alleging  that  the  flow  of  water  in  the  river  has  already 
been  obstructed  by  bridges  and  other  stiiictures,  that  the  erection 
of  the  building  in  question  will  lead  others  to  erect  similar  build- 
ings fronting  on  the  bridges  and  supported  in  like  manner,  until 
the  whole  space  over  said  river  on  both  sides  of  the  bridges  is  occu- 
pied thereby,  and  that  by  reason  thereof  the  flow  of  water  in  the 
river  will  he  further  ^rmanently  obstructed,  and  the  interests  of 
the  city  and  its  inhabitants  greatly  prejudiced  and  injured  by  ob- 
struction to  the  circulation  ox  air,  and  in  respect  to  the  dangers  of 
foe  and  flood  and  to  the  pubUc  health,  and  as  respects  equality  of 
taxation  and  assessments  and  the  benefits  thereof,  is  held  not  to  state 
a  cause  of  action  in  favor  of  the  city.    Janesville  v.  Carpenter,  288 

2.  Nor  does  tilie  complaint  state  a  cause  of  action  in  favor  of  a  mill- 

owner  using  the  water-power  furnished  by  tilie  river,  by  alleging 
that  the  er^^tion  of  the  building  by  the  defendant  will  cause  the 
waters  of  the  river  to  set  back  ^*  to  some  extent ''  at  the  place  where 
tilie  water  used  to  operate  the  mill  is  discharged  agam  into  the 
river,  where  no  injury  by  reason  thereof  is  alleged.  Ibid. 

8L  The  fact  that  the  erection  of  a  building  is  prohibited  by  a  municii)al 
ordinance  is  not  ground  for  an  injunction  against  it  Ilnd. 

4.  Oh.  423,  Laws  of  1887  (providing  that  *'it  shall  be  unlawful  and  pre- 
sumptively injurious  ...  to  persons  and  property  to  drive  piles, 
build  piers,  cribs,  or  other  structmres  .  .  .  in  Kock  river  within 
the  limits  of  the  county  of  Rock,  and  the  doing  of  any  such  act 
shall  be  enjoined  at  the  suit  of  any  resident  tax-payer  without  proof 
that  any  injury  .  .  .  has  been  or  will  be  caused  by  reason  of 
such  act,"  and  that  "  the  doing  of  any  such  act  shall  also  be  enjoined 
at  tilie  suit  of  any  owner  or  lessee  of  the  ri^ht  to  use  water  of  said 
river  to  operate  any  mill  .  .  .  within  said  coimty,  without  proof 
of  any  further  fact  than  that  such  act  will  cause  the  water  of  said 
river  to  rise  or  set  back  to  some  extent  at  the  place  where  the  water 
used  to  operate  said  mill  ...  is  discharged  into  said  river  '*), 
is  unconstitutional  and  void : 

(1)  It  deprives  riparian  owners  of  their  property  vdthout  compen- 
sation or  oue  process  of  law,  and  without  giving  them  any  remedy, 
in  violation  of  art  V,  XIV,  Amendments,  Const  of  U.  S.,  and  seca 
9, 1^  art  I,  Const  of  Wis. 
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(2)  It  is  a  usurpation  of  the  judicialpower  by  the  lQgiBlature»  in 
Tiolation  of  sec.  %  art  VII,  Const  of  Wis. 

(8)  It  is  discriminating  and  class  legislation,  in  Tiolation  of  the 
spuit  of  the  constitution  and  contrary  to  public  justice.  IbidL 

Way&    See  Easements. 

See  Eyidencb,  6.    Specific  Perfobmakcb. 

1.  A  will  provided  that  **  whereas  my  brother  G.    ...    is  now  in- 

debted individually  to  the  estate  of  my  h^band,  S.,  deceased,  I 
direct  that  such  individual  indebtedness  be  paid  for  him  out  of  my 
estate  (so  that  he  may  be  wholly  released  from  the  same)  so  far  as 
any  such  indebtedness  remains  outstanding  at  my  decease."  G., 
while  doing  business  for  his  brother  W.,  had  borrowed  money  from 
the  husband  of  the  testatrix,  giving  notes  tiiere^or  signed  in  the 
name  of  W.  by  G.  as  agent,  and  a  portion  of  said  notes  renisdned 
unpaid.  The  testatrix  had  been  accustomed  to  speak  of  the  indebt- 
edness upon  said  notes  as  the  indebtedness  of  G.,  and  it  was  that 
indebtedness  to  which  she  referred  in  her  wilL  Held  that,  although 
G.  was  not  legally  liable  to  pay  such  indebtedness,  it  was  the  inten- 
tion of  the  testatrix  that  it  should  be  paid  out  of  her  estate.  Tay- 
lor, J.,  dissents*   Scott  v.  Neeves,  305 

2.  Parol  evidence  that  the  testatrix  always  r^arded  and  spoke  of  such 

indebtedness  as  the  indebtedness  of  G.,  was  admissible  to  show  that 
it  was  the  indebtedness  referred  to  in  the  will  Ibid. 

8.  In  the  action  b}r  the  executor  for  a  construction  of  the  will  in  such 
case,  the  circuit  court  properly  directed  that  the  taxable  costs  and 
disbiusements  of  all  parties  be  paid  out  of  tilie  estate,  and  that  the 
coimty  court  make  such  allowance  to  the  respective  parties  out  of 
the  estate  for  counsel  fees  as  might  be  just  Ibid 

i.  A  devise  of  a  farm  to  the  testator's  son,  *' conditioned  said  son  shall 
support  and  maintain  my  daughter  Alice  out  of  said  property  .  .  . 
durmg  her  natural  life,"  does  not  require  the  daughter  to  live  upcm 
the  farm  in  order  to  entitle  her  to  such  support    Dickson  v.  Field, 

439 

5.  Such  condition  does  not  require  the  son  to  pay  a  cash  annuity  to  the 
daughter,  but  to  deliver  to  her,  upon  the  farm,  specific  articles  nec- 
essary to  her  maintenance.  Ibid 

0.  No  formal  demand  was  necessary  to  charge  the  son  with  such  obli- 
gation. His  failure  to  inform  the  daughter  of  his  readiness  to  fur- 
nish such  support  puts  him  in  default  and  renders  him  liable  to  pay 
a  cash  commutation  for  past  support  from  the  time  she  became  en- 
titled to  the  same,  but  does  not  entitle  her  to  a  cash  annuity  for  life. 

Ibid 

7.  The  daughter  being  married  when  the  devisee  came  into  possession 
of  the  farm,  her  subsequent  receipt  of  maintenance  from  her  hus- 
band was  a  waiver  of  her  right  to  look  to  the  devisee  therefor ;  bat 
his  obligation  revived  upon  her  husband's  death.  Ibid 

Words  and  Phrases. 
AdUoummentt  in  statute.    See  Justices'  Courts,  L 
Adverse,  in  statute.    See  Taxation,  1. 

Any  county  court,  in  statute.    See  Estates  of  Decedents,  SL 
Assignment  for  ben^t  of  creditijrs.    See  Voluntary  Assignment, 
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Ballot,  in  constitutioa    See  ElLEcrnoNS. 
Discovery  of  facts,  in  statute.    See  Limitation  of  Actions,  2, 
DiDeUing-housey  in  statute.    See  Railroads,  6  (2). 
Facts  shoioingy  eta,  in  statute.    See  Criminal  Law,  12. 
Filed,    See  Chattel  Mortgages,  1.    Criminal  Law,  6. 
Fine,  in  statute.    See  Forfeitures,  1. 
CHven  (notice  to  officer),  in  statute.    See  Highways,  7. 
Indebtedness,  in  wili    See  Wills,  1,  2. 
Items  of  account,  in  statute.    See  Taxation,  6. 
Specially  declared  by  law,  in  statuta    See  Forfeitures,  2. 
Ijoss  of  two  entire  feet,  in  accident  policy.    See  Insurance,  1. 
Misdemeanor,  in  statute.    See  Forfeitures. 

Obstruct  or  incommode  public  use  of  highway,  in  statute.    See  Tele- 
phone Companies,  1. 
Obstruction,  In  statute.    See  Highways,  6. 
On  or  near,  in  deed.    See  Easements,  1. 
Support  out  of  a  farm,  in  will    See  Wills,  4, 5. 
Printing  on  back  of  ballot,  in  statute.    See  Elections. 
Special  or  private  law,  in  constitution.    See  Corporations,  8. 
Taking  of  land    See  Raiv^oads,  2-5. 
Then  and  there,  in  inf ormatioa    See  Criminal  Law,  1 1. 
Usual  manner  of  a  judicial  hearing,  in  statute.    See  Taxation,  7. 

Writ  of  Error.    See  Criminal  Law,  1,  2. 
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